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I500K V. 

OF CIVIL INJURlES~(con^iW). 


CHAPTER XIL 

OF PREROGATIVE WRITS, AND OTIlcifl EXTRA- 
ORDINARY REMEDIES IN THE COURTS 
OF COMMON LAW. 


We have now taken a view of the method of proceeding 
in all actions, whether regular or irregular, (if those terms 
may be used,) which arefaiown in the modern practice. 

The common law however affords, in certain cases of 
civil injury, other remedies, of a nature generically different 
from an actioC and to these we propose to devote the 
following chapter. But* as^ the proceedings in them are 
generally "^introduced by that kind of application to the 
court, which is technically called a motion^ it will be proper 
to premise some explanation as to the nature of a motion 
in general. And here we shall confine ourselves to appli- 

VOL. rv. B • * 
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cations to the court in hanc^ to which alone the' name of 
motions is properly applied ; n6t deeming it necessary to 
take any particular notice of such applications as are 
to a single judge at chambdrs, a branch of practice mot^. 
summary in its nature than the former, and turning for the 
most part on matters of subordinate importance (a). 

A motion, then, is an application made to the judges, 
viva voce, in open court, and it may be either incidental to 
an action, — a relation in whi;^h we have already had occa- 
sion sometimes to refer to it,i^or it may be wholly uncon- 
nected with that kind of remedy. In the superior courts, 
it can be made by none but a counsel or barrister, to the 
exclusion of attomies ; and the practice of every court 
requires that it should, in general, be supported by ajffi- 
davit of the matter of fact on which it is foimded (6). Its 

(a) As to proceedings before a prohibited) and a form of declaration 

single judge, see Bagley’s Chamber substituted for such voluntary affi- 

Practice j Lush’s Pr., pp. 668 — 678, davits. And it is provided that any 

2nd edit. And see 11 Geo. 4 & 1 person making such declaration false- 

Will. 4, c. 70, s. 4, and 1 & 2 Viet. ly, shall be guilty of a misdemeanor, 

c. 45, s. 2. The ^portance of the This declaration is also substituted 

practice at chambers, has been now for the affidavits that used formerly 

increased by the Common Law Pro- to be taken to verify documents, 

cedurc Acts ; particularly by the &c., in the difierent departmentt of ’ 

provision of 15 & 16 Viet c. 76, the state. It is further to re- 

8. 52, authorizing the sufficiency of marked, that the provisions of IT & 

pleadings, in certain cases, to be 18 Viet, c, 125, s. 20, and 24 & 25 

decided upon by a judge at cham- Vict.c. 66,(videBup.vo1.iii.p.635,) 

bers. by whioK witnesses, either in civil 

(5) are made on various or criminal pp>ceedings, unwilling 

occasions in the course of judicial ft’om alleged conscientious motives 
proceedings, and are sworn before to he sworn on oral examination, 
the court or some officer appointed ate permitted to make affirmation 
t3 take affidavits in such court. (A. in lieu of oath, applies also to per- 
to such officers, see 22 Viet c. 16.) sons called updthjto make affidavit or 
It may be remarked here, that a deposition. See also 17 & 18 Viet 
practice formerly obtained of making cc. 125, s. 45, as to the affidavits 
voluntary affidavits, i. e. affidavits allowed in answer to ^‘affidavits in 

sworn before magistrates or etbefs, support of motions ; sect* 48, as to 

in matters on which no judipial in- the examination, before a judge or 

‘ quiry was pending; but by 5 & 6 master, of persons^refusing to make 
^^^^ill. 4, c. 62, this practice is now affidavit when required to do so by 
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object, in a general point of view, is to obtain an order, 
^called, in the superior Courts of common law, a rule{c)y — 
directing some act to be done in favour of the applicant ; 
which rule, when obtained, is served (d) upon the party 
by whom the act is to be performed. The rule so moved 
for, is in its form usually a rule to show causey (othermsc 
calhid a rule nisiy) commanding the party, on a certain 
day therein named, to show cause to the couil;, why he 
should not perform the act^r submit to the terms therein 
set forth ; but in some cas&, where the right to the relief 
pmyed for is very clear, it is a rule absolute in the first 
instaneey commanding the thing to be done, without the 
a])pointment of any day to shoAV cause. Ui)on the day 
appointed by the rule nisiy the counsel for the paily on 
whom it was served, accordingly aj)p(‘ars, and is lieard in 
o])]X)sition to it ; and, the counsel by whom it was moved 
liaving been afterwards heard in reply, the court either 
discharges the rule, or makes it absolute, as the case may 
be ; and that uj)on the terms cither that the costs of the 
a])plication be paid by one of the parties to the other, 
or without costs, as may appear most ecmjtablc under the 
circumstances* of the case. But if the party served with 
the^rule, fail to appear in opjiosition to it, it is made abso- 
lute as A matter of course. If made absolute, a new rule 
to' that effect is then served on the party ruled ; who is 
bbund to obey it upon peril of a writ of attachipcnt as 
fov a contempt (£?), — a writ issued by the court in vindi- 
cation of its 9jvn authority, and under Avhich the party 
attached is liable to coercion by the arrest of his person. 


any party to any civil proceeding in 
the superior courtp^; and S Geo. % c. 
87; 15&16 Vicrc.76,s.23i lS8i 
19 Viet. c. 42, as to the admisaion, 
in the courses here, of affidavits duly 
administerld abroad. 

(c) By Reg. Gen. H. T. 18$8, 
(Pr.) r. 149, every rule of court 
must be dated fhe day of the week, 


month and year on which the same 
is drawn up, without reference to 
any other time or date. 

(d) As to the time and manner 
of service of rules, see Reg. Gen. 
«.T. 1853, (Pr.)rr. 162— 167; E.T. 
1858.- 

(•)’ Vide sup. voL iii. p. 380. 
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We shall now resume the main subject of the chapter, 

^ viz. the consideration of sueli of* the. remedies afforded at 
common law, as arc distinct, in their nature, from an action. 
These chiefly consist of what are called prerogative writs: 
[which do not issue as of mere course, A\dthout showing 
some probable cause why the extraordinary powers of the 
Crown are called in to the party’s assistance {^) 5] and 
they are principally as follows : 

V 

I. The writ of Procedendf. This [issues out of the 
Court of Chancery, when judges of any subordinate court 
do delay the parties, for that they will not give judgment, 
either on the one side or the other, when they ought so to 
do (A).] In such case a writ of procedendo ad judicium 
[shall be awarded, commanding the inferior court, in the 
name of the Crown, to proceed to judgment, but without 
specifying any particular judgment ; for that, if erroneous, 
may be set aside by proceedings in error, or by writ of false 
judgment. And upon further neglect or refusal, the 
judges of the inferior court may be punished for their 
contempt by writ of attachment,] returnable in the courts 
at Westminster. A procedendo may also be awarded 
out of any of the superior courts, where an action has. 
been removed to it from an inferior court, and it app0art^ 
to the superior court that it was removed on insu£Scieilt 
grounds (i). And by 21 Jac. I. c. 23, a suit once so 


{g) 3 Bl. Com. 132. In R. v. 
Cowlc, Burr. 853, prerogative writs 
are also distinguished from writs 
ministerially directed, viz. those is* 
sued to the sheriff; the prerogative 
writs being generally directed to 
no sheriff or minister of the court ; 
but to the public or private parties, 
whose acts are the subject of com*- 
plaint. 

. (A) F. N. B. 153, 240. In' such 


cases, however/ the writ of man- 
dam^s from (he Court of V^ueen's 
Bench is a concurrent remedy, and 
one more frequently resorted to in 
practice. As to^he writ of manda- 
mus, vide post, p. D. 

^(i)'‘See 21 Jac. 1, c. 23 ; Jac. Diet. 
Procedendo i Blanchard«e. De la 
Crou4e, 9 Q. B. 809 ; Reg. Gen. 
1853, (Pr.) r. 110. 
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remanded, shall not be again removed, before judgment, 
into any court whatsoever.* 

II. The writ of Mandamus. In treating of which we 
shall refer mainly, and in the first instance, to the common 
law or prerogative writ of mandamus ; though we shall add 
a few words as to another species recently introduced by 
the statute 17 & 18 Viet. c. 125, and which maybe de- 
scribed as the mandamus inc^lental to an action ). 

1. Taking the term of mandamus in its first sense, — the 
power of issuing this writ, belongs exclusively to tlie 
Couii; of (Queen’s Bench. [It is a high prerogative writ, 
of a most extensive remedial nature ;] and is in its form 
a command issuing in the Queen’s name, from the Court 
of Queen’s Bench, and [directed to any person, corpo- 
ration, or inferior court of judicature, within the Crown’s 
dominions, reejuiring them to do some particular thing 
therein specified which appertains to their office and 
duty; and which the court has previously determined, 
or at least supposes, to be consonant to right and jus- 
tice.] In its application, it may be considered as con- 
fined to cases where relief is required in respect of the 
infijngement of some public right or duty (A), and where 
no efifectual relief can be obtained in the ordinary course 
of an aOtion at law(/). Such is the general principle; 

• 

(i) Even prior to thie Act, there Canterbury, 8 East, 219 ; Ex parte 
was a mandamun aij^iliary to an Robins, 1 W. yr. & H. 578 ; R. v. 
action, viz. the mandamui to eu- Nottingham Old Water Works Corn- 
mine witnesses in India and othet pany, 6 A. & El. 355 ; R. v. Bristol 
British dominions in foreign parts. Dock Company, 2 Q. B. 69 ; The 
(See 13 Geo. 3, c. 63, s. 44, and Queen v. Lancashire and Yorkshire 
1 Will. 4, c. 22, s. |P; The manda- Reilway Company, 1 Ell. & Bl. 228. 
mus, in such cases, may be awarded It is no objection to granting a man- 
by any of the superior courts at* damns, that the party against whom 
Westminster^ the complaint is made, may be pro- 

(k) R. 0 . Bank of England, 2 B, ceeded against by indictment. R. v. 

k Aid. 622. Severn. Railway Company, 2 B. Sr 

(l) See R« 0 . Bishop of Chester, Aid. 646. 

1 T. R. 396 i R.* V. Archbishop of 
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but as to the specific instances in which the writ will 
be granted, they are much tdo numerous for complete 
detail (w). We may remark, however, that (among other 
cases) this writ lies to compel the admission or restora- - 
tion of the applicant [to any office or franchise of a 
public nature, (whether spiritual or temporal,) to acade- 
mical degrees, to the use of a meeting house, or the like.] 
And that it will be also granted [for the production, 
inspection, or delivery, of p^lic books and papers; or to 
compel the surrender of the /egalia of a corporation ; or to 
oblige bodies corporate to affix their common seal ; or to 
compel the holding of a court;] or the proceeding to an elec- 
tion in corporate and other public offices (w). In addition 
to which, we may notice, as another important application 
of this writ, [that it issues to the judges of any inferior 
court (o), commanding them to do justice according to the 
power of their office, whenever the same is delayed. For 
it is the peculiar business of the Court of Queen’s Bench 
to superintend all inferior tribunals, and therein to enforce 
the due exercise of those judicial or ministerial powers 
with which the Crown or legislature have invested them ; 
and this not only by restraining their excesses, but also by ’ 
quickening their negligence, and obviating their denial of 
justice (/?). : • - ■ 


(m) A copious enumeration of 
them will be found in 1 Chit. Gen. 
Pr. of “Law, 789. See also Tapping 
on Mandamun ; and the recent cases 
of Ex parte Lee, £11. Bl. & £11. 863, 
and the Queen v. Southampton 
(Commissioners, 6ec.), 1 Ell. Bl. & 
S. 5. 

(n) See 11 Geo. 1, c. 4; and 7 
Will. 4 & 1 Viet. c. 78, s. 24 •, R* e. 


officer of any sucli courti 7or nlusibg 
to do any act relating to the duties of 
his office $ but that application must 
be made to any of the superior 
courts of law, /or a rule to show cause 
wlw such act should not^be done. 
See also as to such refusal, by a 
etipendiary or other magistrate, 1 1 & 
12 Viet. c. 44, B. 6 ; R. v. Ingham, 
17 Q. B. 88^ R. V. Paynter, 28 


Mayor, &c. of London, 1 T. R. 
146 ; R. 0 . Leyland, 3 M. & S. 184 { 
R. V. Norwich^ 1 B. & Adol. 310^^ 
(o) It is provided, however, by 
19 & 20 Viet. c. 108, s. 43 (amended 
by 21 & 22 Viet c. 74, s. 4), as to 
the .Gyounty Courts, that no mandamus 
shall nonceforth issue to a judge or 


L. T. (Q. B.) 803 ; R. v. Dayman, 
29 L. T. (a B.) 125. 

(p) As to the time if application 
ibr a writ of mandamus to justices, 
to enter continuances and hear an 
appeal, see Reg. Richmond, 1 E. 
Bl. ft £1. 253, et Reg. Gen. ibid. p. 
255. 
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[This writ is granted on a suggestion, by the oath of the 
party injured, of his own«right, and the denial of justice 
^ow (y) ; whereupon, in order more fiiUy to satisfy the 
^eourt that there is a probable ground for such interposition,] 
a rule is made, — except under particular circumstances, 
where a rule will be granted absolute in the first in- 
stance (r), — [directing the party complained of to show 
cause why a writ of mandamus should not issue. And if he 
shows no suflScient cause,] ^nd does not submit without 
contest to the application, [Sie writ itself is issued at first 
in the alternative, either to do this, or signify some reason 
to the contrary ; to which a return or answer must be 
made at a certain day.] 

[If the person to Avhom the writ is directed makes no 
retuni, he is punishable for his contempt by attacliment.] 
If, on the other hand, he makes a return, and it be found 
either insufficient in law, or false in fact, there then issues, 
in the second place, a peremptory mandamus to do the 
thing absolutely ; [to which no other return will be ad- 
mitted but a certificate of perfect obedience, and due exe- 
cution of the writ (5).] The sufficiency of the return, in 
point of lawy was formerly determined, unless a special 
argument were ordered, in a siunraary way upon motion ; 
but as to the truth of its allegations in point ^ fact , it was 
a rule that this could not be investigated by any further 
proceeding on the mandamus ; — the complaining party 
having no remedy in case the facts were untruly alleged, 
but to bring attraction on the case for a false return. In 

(7) Ufiless there has been aedis- 707. And see 6 & 7 Viet. c. 89, s. 
tinct refusal to do that which it is />; 17 & 18 Viet. e. 125, s. 76, as 
the objeet of the mndamus to en- to the notice to be given, in eases 
force, the writ wiRnot be granted. afiecting corporate offices, to tfie 
(B. V, Brecknockf&c. Company, 3 opposite party of the application, 
A. & £. 217.) and as to making the rule absolute 

(r) See R. V. Archdeacon of LiclT- in the first instance, if the court 
field, 5 Nev. & M. 42 ; Ex parte think fit; and as to the time at 
Penruddock, 1 Har. A? W. 347 ; R. which .the writ may be made return- 
V. Pox, 2 Q. B. 246 ; R. 0. Church- able. * 

wardens of Msinchester, 7 Dowl. (*) R. 0, Leclgard, 1 Q. B. 616. 

V 
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which action^ if he obtained a verdict, he recovered [da- 
mages equivalent to the injury sustained, together with a 
peremptory mandamus to the defendant.] But by 9 Aiu 9 l* 
c. 20, in a mandamus for determining the right to a coiv , 
porate office, and now by 1 Will. IV. c. 21, in all cases 
of mandamus f [the return may be pleaded to or traversed 
by the prosecutor, and his antagonist may reply, take 
issue or demur, and the same proceedings may be had 
as if an action on the case htaid been brought for making 
a false return. And after tie prosecutor has obtained 
judgment, he shall have a peremptory writ of mandamus 
‘to compel his admission or restitution (^).] So that now 
the writ of mandamus is, (fi*om the period at least of its 
return,) assimilated to an action; and the more closely, 
because by the same Acts it is also provided, that th|$ pro- 
secutor, if successftd, shall recover damages, and that the 
successftil party shall in aU cases, upon judgment after 
issue joined, or by default, be entitled to his costs (u). In 
addition to which, it has been enacted by 6 & 7 Viet, 
c. 67, that the prosecutor objecting to the validity of the 
return, shall do so by way of demurrer to the same, in 
like manner as in an action; and thereupon the writ, 
return and demurrer shall be entered on record, and the . 
court shah adjudge either that the return is valid in 
or that it is not valid in law, or that the writ of man-- 
damns itself is not valid in law. And if the court ad- 
judge ^that the writ is valid, but the return invalid, it 
shall proceed to award a peremptory mandamus i and 


(0 See 11 Rep. 79. 

(fi) As to the course of proceed- 
ing on mandamus, see R. v. Ouiidie, 
1 A. & £. 28S ; R. v. Governors of 
Darlington Schooli 6 Q. B. 682; 
£x parte Thompson, ibid. 721 ; 
Clarke o. Leicestershire and Northw 
amptonshire Canal Company, ibid. 
898 ; The Queen v, Ambergate 
Railway Company, 17 Q. B. 967. 


t V 

By 1 Will. 4, c. 21, s. 8, the costs 
of the application for a mandamus, 
whether g^anted^>r refused, and the 
costs of the writ, where issued and 
obeyed, are in the discretion of the 
court. (See R. e. Oundlp, ubi sup. ; 
R. 0 . Eastern Counties Railway 
Company, 2 Q. B. 578 ; R. e. St. 
Pancras, 2 Dowl. N. S. 955 ; The 
Queen e. Ingham, 17 Q. B. 884.) 
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shall also, in any event, award costs to be paid to the 
successful party. The 1* WiU. IV. c. 25, also provides, 
that either party shall be at liberty in every case where 
iudgment is given against him upon a mandamus^ 
(whether after demurrer or otherwise,) to take proceed- 
ings in error thereon, according to the ordinary course of 
error in actions (r). 

Besides these provisions with respect to mandamus^ we 
may notice the enactment 1 & 2 Will. IV. c. 58, s. ^ 
intended to afford relief td^ nfficers and other persons to 
whom such writ is directed tb issue, commanding them to 
admit to offices, or to do or perform other matters in’ 
respect of which they claim no right or interest. It is 
provided in favour of such persons, that it shall be lawful 
for the court to which application is made for the writ of 
mandamus^ to relieve them from the liabilities incident to 
the execution thereof, by calling upon any other person, 
having or claiming any interest in the matter of such writ, 
to appear and show cause against the issuing of the same ; 
and thereupon to make such rules and orders between all 
parties as the circumstances of the case may require. 

2. As to the mandamus which we have described, as 
incidental to an action^ it is provided by 17 & 18 Viet. c. 
12fi, — 76 (a:), that the plaintiff in any action, (except 

replevin and ejectment,) in any of the superior courts, may 
indorse upon the writ of sunamons and the copy to be served, 
a notice that the plaintiff intends to claim a writ o^ man^ 
damns commanding the defendant to perform some duty 
in whjch the plaintiff i^ interested (y). And the plaintiff 
may accordingly make such claim afterwards in his decla- 

• 

(v) It is also i^'ovided by 17 mandamus, see 23 & 2*4 Viet. c. 12G, 
18 Viet. c. 123, 8. 77, that the pro- fl. 32. 

visions both of that Act, and of (y) As to the cases in which this 

13 & 16 Viet. c. 76, 80 far a8 they speciea of mandamus will lie, see 
are applicalile,. shall apply to the Benson v. Pauli, 6 Ell. & Bl. 373 ; ^ 
proceedings and pleadings upon a Norrii v. Irish Land Company, 8 
prerogative writ of mandamus issued £11. & Bl. 312 ; Ward v, Lowndes,, 
by the Court of^ueen's Benclu 28 L. J. (Q. B.) 263. 

{x) As to the costs of such writ of 
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ration — either together with any other demand capable of 
being enforced in such action, or •separately, — setting foith 
therein the grounds of such claim ; and that though per- 
formance of the duty has been demanded, it has been 
neglected or refused. If judgment is given in such action, 
that a mandamus do issue, a peremptory writ of mandamus^ 
(besides the ordinary execution proper to the action,) is to 
issue accordingly, commanding the defendant forthwith to 
^rform the duty ; and in ca^* of disobedience, it may be 
enforced by attachment. Or i^c court may, on application 
of the plaintiff, direct tliat the act shall be done by tlie 
plaintiff, (or by some person apj)ointed for the piurpose by 
the court,) at the expense of the defendant. 

III. The writ of Prohibition (z). [A prohibition is a 
writ issuing properly only out of the Court of Queen’s 
Bench (a) ; but for the fmiiherance of justice, it may now 
also be had in some cases out of the Court of Chancery, 
Common Pleas, or Exchequer (ft); directed to the judge 
and parties of a suit in any inferior court, commanding 
them to cease fi’om the prosecution thereof, — upon a surmise 
cither that the cause originally, or some collateral matter 
arising therein, does not belong to that jurisdiction, but to 
the cognizance of some other court. This writ may issue 
cither to inferior courts of common law, — as to the courts 
of the counties palatine, if they hold plea of land or other 
matters not lying within their respective franchises (c) ;] 
or to a borough or other court of record, if it attempts to 
entertain any matter not within it j jurisdiction (rf) ;-7-or to 

(z) As to prohibition, see the Rep. 471. 
following modern cases : — Ex parte (6) Hutton's case, Hob. 27 ; IP. 
Tucker, in re Inman, 1 M. & Gr. Wms. 476; Palnwr, 523. See Ex 
519 ; Tucker v. Tucker, 4 Man. St parte Smyth, 1 T^. & G. 225 ; and 
Gr. 1074 ; Hassach v. Cambridge Ex parte Tucker, in re Inman, 1 
University, 1 Q. B. 593 ; Re Dean ]^lan. & G. 529 ; Tuckei; v. Tucker, 
of York, 7 Q. B. 1 ; Evans «. GwyntlT,* 4 Man. & G. 1074* 

5 Q. B. 844; Francis o. Steward, (c) Vaughan v. Evans, Ld. Raym. 
ibid. 984; De Haber v. Queen of 1408. 

Portnpl, 21 T.. J. (Q. B.) 488. (d) 8 Bl. Com. pf4 112. Black- 

(o) \^pnipany of Homers, 2 Roll. stone gives, as one example, the 
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[the courts Christian, the university courts, or the Court of 
Admiralty, where they edneem themselves with any matter 
not within their jurisdiction ; as if the first should attempt 
to try the validity of a custom pleaded (e), or the last a con- 
tract made or to be executed within this kingdom (/). Or 
if, in handling of matters clearly within their cognizance, 
courts of justice transgress the bounds prescribed to them 
by the laws of England (^) ;] as where a spiritual court 
requires two witnesses to ’^rove a release or payment of 
tithes (A), or the like ; in sv\6h cases also a prohibition will 
be awarded (i). [For as the fact of signing a release, or 
of actual pa}nnent, is not properly a spiritual question, but 
only allowed to be decided in such courts, because incident 
or accessory to some original question clearly within their 
jurisdiction, it ought therefore, where the two laws differ, 
to be decided not according to the spiritual, but the tem- 
poral law; else the same question might be dcteiTnined 


county courtf meaning thereby the 
slierifi'’8 court, which, in his time, 
held pleas of debt and damages un- 
der 405. It will, however, be re- 
membered, that since the intro- 
duction of the district county courts, 
under 9 & 10 Vict. c. 95, this is 
no longer the case (vide sup. vol. 
HI. pp- 393 et seq.) As to the 
writ of prohibition in reference to 
the district county courts, see 13 
& 14 Vict. c. 61, 8. 22; 19 & 20 
Vict. c. 108, ss. l0~42, 44; Toft 
V. Rafner, 5 C. B. 162 ; Bills v. 
Watt, 8 C. B. 614; Fearon v. Nor- 
vall, 5 D. & L. 439; Marsden v. 
Wardle, 3 £11. & Bl. 696 ; Jackson 
V. Beaumont, 11 Exch. 300 ; Knox v. 
Shepherd, 2 L. T., N. S. 361. 

(e) Vaoacre v. Spleen, Garth. %3. 
The spiritual courts have power to 
construe a statute, the effect of 
which incidentally comes before them 
in the course df a proceeding where 
they have jurisdiction. (Hall v. 


Maule, 7 Ad. & El. 721.) 

(/) But see 24 Vict. c. 10, ss. 6, 
6, 8, 10, 11, &c., which make it 
necessary to take Blackstone's illus- 
tration here, with some qualification. 

(g) If sentence has been given in 
the court below, the court in which 
application is made for a prohibition 
will presume that there was no ex- 
cess of jurisdiction, unless such ex- 
cess be distinctly proved, or' be 
apparent on the face of the pro- 
ceedings. (Sec Hart v. Marsh, 6 
Ad. & Ell. 691.) 

(h) Mallary v. Marriott, Cro. Eliz. 
667; Hob. 188. 

(i) A prohibition will not* be 
awarded in reference to a mere 
point of practice, where the court 
has jurisdiction on the general sub- 
ject of the cause. See Ex parte 
Smyth, I Tyr. & G. 227 ; Jolly r. 
Baines, 12 Ad. & El. 201 ; Ex parte 
Story, 12 C. B. 767. 
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[different ways according to the court in which the suit is 
depending ; an impropriety which no wise government can 
or ought to endure, and wliich is therefore a ground of 
prohibition (i). 

A short summary of the method of proceeding in pro- 
hibition, is as follows. The party aggrieved in the court 
below applies to the superior court, setting forth the 
nature and cause of his complaint, in being drawn ad aliud 
examen^ by a jurisdiction or mh!hner of process disallowed 
by the laws of the kingdom.] ••"And this used formerly to 
be done by filing, as of reco^, a suggestion^ containing a 
fomial state of the facts; but now by 1 Will. IV. c. 
21, it is provided, that it sliall not be necessary to file 
any suggestion, but that an application for a writ of pro- 
hibition may be made by affidavits only, that is, in the 
way of an ordinary motion, by a rule to show cause ; upon 
which, if the matter alleged appear to the court, upon the 
showing cause, to be sufficient, the writ of prohibition im- 
mediately issues, commanding the judge not to hold, and 
the })arty not to prosecute, the plea, [But sometimes tlio 
point may be too nice and doubtful to be decided merely 
upon a mStion ; Jind then, for the more solemn determina- 
tion of the question, the party applying for the prohibition 
is directed by the court to declare in prohibition (A);] 


(>) Blackstone remarks (vol. iiL 
p. 113), that **80 long as the idea 
** continued among the clergy, that 
** the ecclesiastical state was wholly 
** independent of the civil, great 
“ struggles were constantly main- 
** tained between the temporal courts 
** and the spiritual, concerning the 
** writ of prohibition and the proper 
** objects of it. Even from the time 
** of the constitutions o( Clarendon ; 
** made in opposition to the claims 
“ of Archbishop a Becket, in 10' 
** Hen. 2, to the exhibition of cer- 
** tain articles of complaint to the 
** king, by Archbishop Bancroft, in 
■** the third, year of James the first, 


** on behalf of the ecclesiastical 
** courts. From which articles, and 
** from the answers to them signed 
“ by all the judges of Westminster 
** Hall, much roa^ be collected con- 
** cerf/ing the reasons of grantffig, and 
** methods of proceeding upon,prohi- 
“ bitions.*' He cites 2 Inst. 601—618. 

(ft) See a recent, instance, White 
e. Steel. 6 L. T. (N. S.) 440, C. B. 
A declaration in prohibition will 
always be directed, on the appli- 
cation of the person against whom 
the prohibition is sought. (Reming- 
ton o. Dolby, 9 Q. B. 176.) With 
respect, however, to Applications for 
a writ of prohibition to a County 
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that is, to deliver a declaration against the other, setting 
forth, in a concise manner, so much of the proceeding in 
the court below, as may be necessary to show the gi-ound 
of the application, and praying that a writ of prohibition 
may issue ( Z). And this used formerly to be connected with 
an allegation that the party sued on behalf of the Crown 
as well as of himself ; and ivith a supposition or fiction — 
which was not traversable (wi) — that the defendant had 
proceeded in the suit below,* hotwithstanding a writ of pro- 
hibition. But by the statute just mentioned, the use of 
these forms is now expressly abolished. And it is provided, 
that to this declaration, the party defendant may demur, 
or plead such matters, by way of traverse or otherwise, as 
may be proper to show that the -writ ought not to issue, 
and shall conclude by praying tkat such writ may not issue 
— that judgment shall be given that the writ of prohi- 
bition do or do not issue, as justice may require — and that 
the party in whose favour judgment shall be given (whether 
on nonsuit, verdict, demurrer, or otherwise) shall be en- 
titled to the costs attending the application and subsequent 
proceedings, and have judgment to recover the same. And, 
further, that in case a verdict shall be given for the party 
plaintiff in such declaration, it shall be lawful for the jury 
to assess damages, for which judgment shall also be given; 
but that such assessment shall not be necessary to entitle the 
plaintiff to costs. The effect of the legislative provisions 
here cited, has consequently been to place prohibitions, after 
a rule to decla^ has been obtained, upon a footing substan- 
tially /)f an action ; an^ in this respect it exhibits, we see, 
a close resemblance to a mandamus (n). After a writ of 
prohibition has been issued, if either the judge of the court 
below, or a pfrty, shall proceed in disobedience to it, [an 

Court, it is provided by 19 & (2) 1 Will. 4, c. 21, s. 1. 

Viet. c. lOS, 8. 42, that the matter . (tn) Barn. Not. 4to. 148. 
shall he finally disposed of by rule * (n) For the former course of pro- 
or order, and no declaration, or ceeding in prohibition, see Com. 
further proceedings in prohibition. Dig. Prohibition (H) ; Bac. Ab.' 
allowed. ^ Prohibition. 
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[attachment may be had against them to punish them for 
the contempt, at the discretion of the court that awarded 
it, and an action will lie against them to repair the party 
injured in damages (o).] 

IV. Another remedy analogous to these, is the writ of 
Quo warranto. [This writ is in the nature of a writ of 
right for the Crown (p), against liim who claims or usuips 
any office ( 9 ^), franchise, or libdrty (r), — to in(|uire by what 
authority he supports his claim*, in order to determine the 
right (s). It lies also in case* of non-user or long neglect 
of a franchise, or mis-user or abuse of it ; being a writ 
commanding the defendant to show^ by what warrant he 
exercises such a franchise, having never had any grant of 
it, or having forfeited it by neglect or abuse. This was 
originally returnable before the king’s justices at West- 
minster {t) ; but afterwards only before the justices in eyre, 
by virtue of the statutes of tjuo warranto , 6 Edw. I. c. 1 , 
and 18 Edw. I. st. 2{u), lint since those justices have 
given place to the king’s temporary commissioners of 
assize (a:), — the judges on the several circuits, — this 
branch of the statutes lost its effect (y). And writs of 
quo watrantOj (if brought at all,) must now be prose- 
cuted and determined before the king’s justices at West- 
minster. And in case of judgment for the defendant, he 
shall have an allowance of his franchise ; but in case of 
judgment for the Crown, — for that the party is entitled to 
no such franchise, or hath disused or abuse^ it, — ^the fran- 
chise is either seized into the s<cvereign’s hands, .to be 
granted out again to whomsoever he shall please, or, if it 

(0) F. N.B. 40 ; 2 Inst. GOl — 618.> 281 ; and as to froj^chises and liber> 

(p) R. V, Shepherd, 4 T. R. 381. ties, vide sup. vol. 1. p. 670. 

(7) See Darley 0. The Queen, 12 Finch, L. 322 ; 2 Inst 282. 

Cl. & Finn. 520 ; R. v. Mousley, 16^ (0 Old Nat Brev. foL 107, edit. 

L. J. (Q. B.) 89 ; Re Barlow, 30 LJ 1534. 

J. 271 (Q. B.) As to oiiicesi vide (a) 2 Inst. 498; East Entr. 540. 
sup. vol. II. p. 640. («} Vide sup.pp. 430 et seq. 

(r) ,R. V, Archdall, 8 Ad. & El. (y) 2 Inst 498. ^ 
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[be not such a franchise as may -subsist in the hands of the 
Crown, there is merely ju*dgment of ousten^ to turn out the 
party who usurped it {z\ 

The judgment on a 'WTit of quo warranto^ (being in the 
nature of a writ of right,) is final and conclusive even 
against the Crown : which, together with tlie length of 
its process, probably occasioned that disuse into which it 
is now fallen ; and introduced a more modem method of 
prosecution, by information filed in the Court of Queen’s 
Bench by the attorney-general, in the nature of a writ of 
quo warranto ;-~ vA\qx(A\\ the/ process is speedier, and the 
judgment not quite so decisive. This is properly a cn- 
minal method of })rosccution, as well to punisli the usurper 
by a fine for the usurpation of the franchise, as to oust him 
or seize it for the Crown (a). But it hath long beeR applied 
to the mere purposes of trying the civil right, seizing the 
franchise, or ousting the >vrongfiil possessor (J) ; the fine 

(a) R. v. Stanton, Cro. Jac. 259 ; during their stafe of anarchy, the 
R. I?. Mayor of London, 1 Show. “ Crown named all their magis- 
280. “ trates. This exertion of power, 

(a) Blackstone remarks, (vol. iii. ** though perhaps in summo jure it 

pp. 203, 264-,) that “during the “ was for the most part strictly legal, 

•‘violent proceedings that took “ gave a great and just alarm ; the 

“ place in the latter end of the ** new-modelling of all corporations 

“ reign of King Charles the second, '* being a very large stride towards 

“ it was, among other things, thought “ establishing arbitrary power. And 

** expedient to new«model most of ** therefore it was thought necessary, 

“ the corporation towns in the king- at the Revolution, to bridle this 
“ dom. For which purpose many of “ branch of the prerogative, at least 

“ those bodies werg pursuaded to ** ao far as regarded the metropolis, 

“ surrernler their charters ; *ail|[ in- “ by statute 2 W. & M. c. 8 ; which 

“ formations in the nature of quo *' enacts, that the franchises of the 

“ warranto were brought against city of London shall never hcre- 

•* others, upon a supposed, or fre- ** after be seized or forejudged ^or 

“ quently a real ^rfeitnre of their ** any forfeiture or misdemeanor 

“ franchises by neglect or abuse of whatsoever.** 

•* them. And the consequence wasi (5) It is discretionary, however, 
“ that the liberties of most of them in the court to grant or withhold a 

“ were seized into the hands of the quo warranto information in such 

** king, who granted them fresh cases.. (R. v. Parry, 6 Ad. & El. 

“ charters, with such alterations as 810.) 

“ were thought expedient ; and, 
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[being nominal only(c).] It is therefore considered in 
modem practice as merely a civil proceeding (rf). 

This proceeding is now applied as [between party and 
party, without any intervention of the prerogative, by 
virtue of the statute 9 Anne, c. 20; which permits an in- 
formation in the nature of quo warranto to be brought 
with leave of the court, at the relation of any person 
desiring to prosecute the same, — who is then styled the 
7’e/ator(€),—- against any person usurjnng, intruding into, 
or unlawfidly holding any franchise, or office, in any city, 
borough, or town corporate *(y).] The same Act pro- 
vides for the speedy determination of such information (^) ; 


(c) Sec thfi difTeronce in the ap- 
plication of mandamus and quo war^ 
ranto respectively illustrated in the 
cases of R. v. Oxford, 6 Ad. & El. 
349; R. V. Winchester, 7 Ad. & El. 
215; R.V. Phippen, ibid. 970. After 
an office is dete^ined, an informa- 
tion in quo warranto to try the title 
thereto will not be granted. (Re 
Harris, 6 Ad. & £1. 475.) An in- 
formation in quo warranto does not 
lie for exercising the office of guar- 
dian to a poor law union. (Re Aston 
Union, ibid. 784.) But it lies in re- 
spect to the office of clerk to a board 
of guardians appointed by statute. 
(Queen v. St. Martin's in the Fields, 
17 Q. 149.) It does not lie in 
respect of the office of clerk to the 
justices of a borough. (The Queen 
e. Fox, 8 Ell. & 131. 939.) 

(d) 4 Bl. Com. 312. * In virtue 
of its being considered as a civil 
pf'oceeding, the court will grant a 
new trial, though the verdict should 
have been for defendant. (R. v. 
Francis, 2 T. R. 484.) The Com- 
mon Law Procedure Act, 1852, does 
not, however, apply to an informa- 
tion in quo warranto* (Reg. v, Seale, 
*5 Ell. & Bl. 1.) 

(c) By Reg, Gen. M. T. 8 Viet, 


(sec 11 Ad. & El. 2) no rule shall 
hereafter be granted for filing any 
information in the nature of a quo 
warrantot unless, at the time of 
moving, an affidavit be produced, 
by which some person or persons 
shall depose, that such motion is 
made at his or their instance, as 
relator or relators. And such per- 
son or persons shall be deemed to 
be the relator or relators, in case 
such rule shall be made absolute, 
and shall be named as such relator 
or relators in such information, in 
case the same shall be filed, unless 
the court shall otherwise order. (See 
R. e. Hedges, 11 Ad. & £1. 163; 
R. V, Anderson, 2 Q. B. 740.) As to 
who may be relator, see R. o. Parry, 
6 A^ & El. 610; R. v. Greene, 
2 Q( B. 460. And see 6 8& 7 Viet, 
c. 89, s. 5, as to the notice to be 
given to the opposite party of the 
application. &c. 

(/) But an ^formation in quo 
warranto cannot be brought against 
a body corporate at large, for acting 
as a corporation, unless at the in- 
stance of the attorney-general. R. 
V. White, 5 Ad. & £1. 613. 

(g) By 6 & 7 VieJ. c. 89, s. 5, the 
court may order the venue in infer- 
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and directs [that if the defendant be convicted, judg- 
ment of ouster, (as weU as a fine,) may be given against 
him ; and that the relator shall pay or ixiccivc costs ac- 
cording to the event of the suit.] By the 32 (xeo. III. 
c. 58, intituled An Act for the Amendment of the Law 
upon Information in the nature of Quo Warranto it is 
also provided that the defendant may plead in bar to any 
information in quo warranto in respect of any office in 
a town corporate, (whether exhibited by leave of the court, 
or by the attorney-general on behalf of the Crown,) that he 
first took upon himself such office, six years or more before 
the exhibiting the iiifonnation ; and that^ich plea may be 
pleaded with any other picas that the court may allow, and 
may be met by a replication that a forfeiture of such office 
happened within the period of that limitation. And it is 
fm-ther provided, that the title of the defendant derived 
under any ele(;tion shall not be affected on account of 
defect of the title in the person electing, — ^provided the 
elector shall have been in the exercise de facto of his 
office, six years previous to the information. And by 
later statutes, 7 Will. IV. & 1 Viet. e. 78 and 0 & 7 Viet. 
C. 89, it is further enacted, that every application to the 
Queen’s Bench, for the purjjose of calling upon any person 
to show by what warrant he claims to exercise the office 
of mayor, aldennan, or burgess, in any borough Avithin 
the Municipal Corporation Act, shall be made before 
the end of twelve months after the election of the de- 
fendant, or the w]»E,r^he shall become disqualified; 
— that no election of any mayor shall be liable to be 
questioned by reason of a defect in the title of such 
person to the office of alderman or councillor to which 
he may have befti previously elected, unless apjdication 
shall have been made to the Court of Ciueen’s Bench, 
calling upon* such person tc? show cause by what warrant 

xnations in quo warranto to be laid also as to changings venue in quo 
in Middlesex or London, and the warranto^ Clerk v. The Queen, 9 
trial to take plc^e therein. See House of Lorda’ Cases, p. 18K 
VOL. IV. C ’ * 
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he claims to exercise such ofB(3e of alderman or councillor, 
within twelve months after his election thereto ; — and that 
every election jfco the office of mayor, alderman, coun- 
cillor, or any other corj)orate office within the said 
boroughs, which shall not have been called in question 
within twelve months after such election, shall be deemed 
good and valid. 

V. The writ of Habeas Corpus, This is the most cele- 
brated writ in the English Jaw, and the great remedy which 
it has provided for the violation of the right of personal 
liberty (i). W^phad occasion, in the first volume (/e), to 
make some remarks upon this writ, but a more particular 
detail of its history, and the practice connected with it, 
may here be acceptable. 

In the first place, we may, remark that the vindication 
of liberty, though the principal, is not the only purpose to 
which it is* applied ; for, of the habeas corpus [there are 
various kinds made use of by the courts at Westminster, for 
removing prisoners from one court to another for the more 
easy administration of justice. Such is the habeas corpus 
ad respondendumy when a man hath a cause of action 
against one who is confined by the process of some inferior 
court, in order to remove the prisoner and charge him with 

(t) As to the remedy by action neral cause of suspicion, or merely 

for false imprisonment, vide sup. propter ocftitme^a/iam, for hatred and 

vol. III. p. 498. Blackstune notices, JJ^will, — with the view, if the latter 

(vol. iii. p. 128,) besides the habeas ^as found t^te case, of afterwards 
corpus, tliree other writs for re« issuing another writ to acTmit him to 

moving the injury of false im« bai\^: Srdly, the writ de homine re- 

prisonment: 1 st, The writ of main- plegiando, commanding the sheriff to 

prize, manucaptio, commanding the replevy a mis^ out of custody in the 

sheriff to take sureties for the ap* same manner that chattels taken in 

pearance of the prisoner, usually ^ distress may be replevied, upon 

called mampernors, and to sa^- him security given that* he shall answer 

at large ; 2nd, The writ de odio et any charge against him. All these 

atid, commanding the sheriff to in- remedies however have long fallen 

quire whether a prisoner charged into complete disuse. 

•with murder was committed on ge- (A:) Vide sup. Vol. i. p. 149. 
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[this new action in the covort above (Z). Such is that ad 
satisfaciendum^ when a. prisoner hath had judgment against 
him in an action, and the plaintiff is desirous to bring him 
up to some superior court to charge him with the process of 
execution (wi). Such are also those ad prosequendum^ tes- 
tificandum, deliberandum, ^c., which issue when it is ne- 
cessary to remove a prisoner in order to prosecute or bear 
testimony in any court, or to be tried in the proper juris- 
diction wherein the fact was committed(w). ‘ Such is, lastly, 
the common writ ad faciendum et recipiendum, which issues 
out of any of the courts of Westminster Hall, when a per- 
son is sued in some inferior jurisdiction, and is desirous to 
remove the action into the superior court; commanding 
the inferior judges to produce the body of the defendant, 
together with the day and cause of his caption and detainer 
— whence the writ is frequently denominated a habeas corpus 
cum causa, — to do and receive whatsoever the king’s court 
shall consider in that behalf (o). This is a writ grant- 

(/) Jones’s case, 2 Mod. 198. it is provided, that one of her ma- 

(m) 2 Lilly, Pract. Reg. 4>; Gibb jesty’s principal secretaries of state, 

.»• King, 1 C. B. 1. By 15 & 16 or a judge of one of the superior 

Viet.*. 76, s. 127, a habeas corpus common law courts, may at his dis- 

ad satirfaciendum shall not in future cretion issue a warrant or order for 
be necessary to charge in execution bringing up a prisoner confined in 
a person already in the prison of the any gaol (except under process in a 
court But he may be charged in civil suit), before any judicatune to 
execution by a judge’s order, made be examined as a witness ; and he 
on affidavit that judgment has been shall be dealt with in the same 
signed ; and if not salisfied, sgps;' ^ manner as a prisoner brought up by 

of such order on the gaoler shan habeas corpus is to be dealt with, 

have the effect of a detainer. See And by 19 & 20 Viet. c. 108, s. 81, 
also 25 & 26 Viet. c. 104, s. 2, cited a similar power is given to the 
sup. vol. 111 . p. 2.39, n. (/). judge of a county court. 

(n) As to writs of habeas corpus (o) This writ is still one by which 
ad testificandum, ^c,, see 43 Geo. 8, a cause is removable from most of 
c. 140, and 44 Geo. 8, c. 102 ; Gra-« the inferior courts, although, under 
ham V. Glover, 6 Ell. & Bl. 591 ; the pf<?sent law of arrest, the opera- 
Marsden v. Overbury, 18 C. B. 84; tion of the' writ will usually be con- 
Ex parte Cobbett, 8 H. & N. 155; fined to the proceedings. [See Reg. 
Binns V. Mosley. 2 C. B. (N. S.) Gen. H. T. 1853 (Pr.), rr. 115-^117; 
116. By 16 & if Viet. c. 80, s. 9, and as to the nature of the. writ', 

2 
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[able of common right without.any motion in court (m), and 
it instantly supersedes all proceedings in the court below ; 
but in order to prevent the surreptitious discharge of pri* 
soners, it is ordered by statute 1 & 2 P. & M. c. 13, that 
no habeas corpus shall issue to remove any prisoner out of 
any gaol unless signed by some judge of the court out of 
which it is awarded ; and to avoid vexatious delays, by 
removal of frivolous causes, it was enacted by 21 Jac. I. 
c. 23, that whei'e the judge of an inferior court of record is 
a barrister of .three years’ standing, no cause shall (unless 
as there excepted) be removed from thence by habeas 
corpus, or other writ, after issue or demurrer joined.] It is 
also provided by 7 & 8 Geo. IV. c. 71, s. 6, that no cause 
under the value of 20Z. (/i), [shall be removed by habeas 
corpus, or otherwise, into any superior court, unless the 
defendant so removing the same, shall give special bail for 
payment of the debt and costs(o).] Put by 8 & 9 Viet. c. 
127, s. 21 (/}), any suit instituted in a small debts court 
within the meaning of that Act, wherein the claim or 
demand shall exet^ed IQ/., shall be removable into any of 
the superior courts of law by leave of a judge thereof, on 
such terms as he shall order {q). ^ - 

[But the most important species of habeas corpus is 
that of habeas corpus ad subjiciendum ; which is the remedy 
used for the deliverance from illegal confinement (r). This 


Bowerbank v. Walker, 2 Chit. J17 ; 
Clack V, Dixon, 3 M. & S. 93; 
Lawes o. Hutchinson, 5 Tyr. 236 ; 
Doe V. Dring, 1 B. & C. 233 ; 
Mitchell V, Mitchenham, ib. 513.] 
But a removal from a district county 
court takes place not by habeas but 
by certiorari, and only under the 
regulations contained in the enact- 
ments cited, post, p. 80, n. (c). ^ 

(m) Penrice and Wynn’s case, 2 
Mod. 306. 

(n) This is an extension of the 
previous statutes of 12 Geo. 1, c. 29, 
and 19 Geo. 3, c. 70, vrhich fixed the 


limit at 51, and 10/. respectively. 

(o) The bail must be put in within 
^ days af'er the writ is allowed, 

otherwise the plaintiiT n^ay have a 
procedendo. See Reg. Gen. Hil. T. 
1853 (Pr.), r. 116 ; Blanchard v. De 
la Crouec, 9 Q. B. 869. 

(p) As to^his Act^ vide sup. voU 
III. p. 396, n. (/)• 

(9) As to remov#il from the Lord 
Mayor's Court vf London, see 20 & 21 
Viet. c. clvii. sect. xvi. et seq. 

(r) As to the writ of habeas corpus 
ad subjiciendum, ^c., see R. v. Green- 
hill, 4 Ad. & El. 624 ; Easton’s case. 
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[is directed to any person \v]io detains another in custody; 
and commands him to produce the body of the prisoner, with 
the day and cause of his caption and detention, ad facien^ 
dumy subjiciendum et recipiendum^ — to do, submit to, and 
receive whatsoever the judge or court .awarding such writ, 
shall consider in that behalf U). This is a high preroga- 
tive writ,] which existed at common law (t), though it has 
been improved, as we shall presently see, by statute. And 
it issues out of any of the superior courts at Westminster, 
including the Court of Chancery (?^), not only in term 
time, but also during the vacation (v), and runs into all 
parts of the dominions of the Crown (x); [for the Queen is 
at all times entitled to have an account why the liberty of 
any of her subj(?cts is retrained, wlienever that restraint 
may be inflicted (y).] Tt has, however, been now recently 
enacted, by 25 & 26 Viet. c. 20, that no writ of habeas 
corpus shall issue out of England, by authority of any 
judge or court therein, into any colony or foreign do- 
minion of the Crown where her Majesty has a lawfully 
established court, having authority to grant and issue such 
writ, and to ensure its due execution throughout sucli 
colony or dominion (z), [ If this writ issues in vacation, it 

■ 12 Ad. 8c El. G45 ; II. v. Batchcldor, Li*onard Watson's case, 9 Ad. & El. 

1 Per. & D. 516 ; S. C. norn. Leonard 761. 

.Watson's case, 9 Ad. 8c El. 731; (ar) Asto Jersey, Guernsey, Sic., see 
Ford «. Nassau, 1 Dowl. N. S. 631 ; Carus Wilson’s case, 7 Q. B. fiSi; 

In re Parker, 5 Mee. & W. 32; Queen v, Brenan, 16 L. J. (Q. B.) 

Jones «. Danvers, ibid. 234 ; Carus 289. As to the colonies, see John An- 

Wilson's case. 7 Q. Q. 984 ; derson’s case, 30 L. J. (Q. B.) 129. 

V. Brenan, 16 L. J. (Q. B.) 289 ; ih (y) Bourn’s case, Cro. Jac. 543. 

re Dunn, 17 L. J. (Q. B.) 97 ; Re (*) Shortly before the passing of 

Andrews, 4 C. B. 226; Re Ander* this Act, the Court of Queen’s Bench 

son, 30 L. J. (Q. B.) 129. had issued such writ to the courts in * 

(«) State Trials, vilt. 142. Canada, requiring them to return 

(0 Bl. Com. vol. iii. p: 137. thehody of John Anderson, (a fugitive 

(«) 81 Car. 2, c. 2; s. 10; 5^ slave from an American slave state,) 

Geo. 3, c. 100, s. 2. The Lord Chan- held by them in their custody, that 

cellor can issue the writ of habeas he might* be dealt with in this 

corpus at common laW, in vacation. country. ' Sec John Anderson's case, 

Crowley’s case, 2 Swanst. 1. ubi sup. 

(v) See Wood's case, 3 Wils. 172; 
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[is usually returnable before the judge himself who awarded 
it, and he proceeds by himself thereon (a) ; unless the term 
should intervene, and then it may be returned in court (i).] 
It is necessary to apply for this writ, by motion to the court, 
or application to a judge, (as the case may be,) supported 
by affidavit of the facts (c). [For, as was argued by Lord 
Chief Justice Vaughan (rf), ‘^it is granted on motion, be- 
cause it cannot be had of course ; and therefore there is no 
necesAty to grant it, for the court ought to be satisfied that 
the party hath a probable cause to be delivered.” And 
this seems the more reasonable, because (when once granted) 
the person to whom it is directed can return no satisfac- 
tory excuse for not bringing up the body of the prisoner (g). 
So that if it issued of mere course, without shoBung to the 
court or judge some reasonable ground for awarding it, a 
traitor or felon under sentence of death, a soldier or mariner 
in the king’s service, a wife, a child, a relation, or a do- 
mestic confined for insanity, or other prudential reasons, 
might obtain a temporary enlargement by suing out a 
habeas corptLSy though sure to be remanded as soon as 
brought up to the court. ' 

And therefore Sir Edward Coke, when chief justice, did 
not scruple in the thirteenth year of James the first, to deny 
a habeas corpus to one confined by the Court of Admiralty 
for piracy ; there appearing, upon his own showing, suffi- 
cient grounds to confine him (/). On the other hand, if a 
probable ground be shown that the party is imprisoned 
without just cause (^), and th^^ore hatji a right to be 
delivered, the writ of habeas corpus is then a writ of right, 
which may not be denied ; — but ought to be granted to every 
' man fihat is committed, or detained in prisdh, or otherwise 
restrained, though it be by command of^’the king, privy 
council, or any other (A). 

(а) R. t>. Clarke, Burr. 606. * (/) R. v. Marsh/ 8 Bulitr. 27 ; 

(б) Ibid. 460. see also l^hite v. Wiltshire, 2 Roll, 

(c) Hobhouse*s case, 8 B. & Aid. Rep. 188. 

420. {g) 2 Inst 618. ^ 

■ (d) Bushel’s case, 2 Jon. 18. (A) Com. Journ.'l Apr. 1628. 

(e) Bourn’s case. Cro. Jac. 548. 
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' [In a former part of these^ Commentaries, we expatiated 
at large on the personal liberty of the subject (i). This was 
shown to be a natural inherent rights which could not be 
surrendered or forfeited, imless by the commission of some 
great and atrocious crime; and wdiich ought not to be 
abridged, in any case, without the special permission of law. 
A doctrine coeval with the first rudiments of the English 
constitution ; and handed down to us fi*om our Saxon an- 
cestors, notwithstanding all their stniggles with the Danes, 
and the violence of the Norman conquest; asserted after- 
wards and confirmed by the Conqueror himself and his 
descendants ; and though sometimes a little impaired by 
. the ferocity of the times, and the occasional despotism of 
jealous or usurping princes, yet established on the firmest 
basis by the provisions of Magna Chartai and a long suc- 
cession of statutes enacted mider Edward the third. To 
assert an absolute exemption from imprisonment in all 
cases, is inconsistent with every idea of law and political 
society ; and in the end would destroy all civil liberty, by 
rendering its protection impossible ; but the glory of the 
English law consists in clearly defining the times, the causes, 
apd the extent, when, wherefore, and to what degree, the 
imprisonment of the subject may be lawful. 

This it is wdiich induces the absolute necessity of ex- 
pressing upon every commitment, the reason for which it is 
made, that the court, upon a habeas corpus^ may examine 
into its validity; and according to the circumstances of 
the case, may dischargjj?., 34*^51^ bail, or remand, the 
prisoner. 

And yet early in the reign of Charles the first, the Court 
of King’s Bench, reljdng on some arbitrary precc^nts ' 
(and those; perh£iJ)S, misunderstood), determined that they 
could not, upon a habeas corpus^ either bail or deliver a 
prisoner, though committedVdthout any cause assigned, in 
case he was committed by the special command of the king, 

or by the lords*^ of the privy council (A). This drew on a 
♦ 

(i) Vide sup. vul. i. p. 149. (4) State Trials, vii. 136. 
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[parliamentary inquiry, and produced the Petition of Rights 
in the third year of Charles the first, which recites this 
illegal judgment, ancVnacts that no freeman hereafter shall 
be so imprisoned or detained. But when in the following 
year Mr. Selden and others were committed by the lords 
of the council in jiursuance of his majesty’s special com- 
mand, under a general charge of notable contempts and 
stirring up sedition against the king and govemment,” the 
judges delayed for two terms, (including also the long 
vacation,) to deliver an opi]iion how far such a charge was 
bailable. And when at length they agi’ced that it was, 
they however annexed a condition of finding sureties for 
the good behaviour, which still protracted their imprison- 
ment (/).] 

The difficulties thus allowed to impede the application 
of the writ, [gave rise to the statute 16 Car, 1. c. 10, s. 8 ; 
whereby it is enacted that if any person be committed by 
the king himself in person, or by the privy council, or by 
any of the members thereof, ho shall have granted unto 
him, without any delay upon any pretence whatsoever, a 
^yrit of habeas corpus, upon demand or motion made to the 
Court of King’s Bench or Common Pleas: who shall 
thereupon, within three 00111 ^ days after the return is made, 
examine and detennine the legality of such commitment, 
and do what to justice shall {ippcrtain, in delivering, bail- 
ings or remanding such prisoner. Yet stiU in the case of 
Jenks, who in 1676 was committed by the king in council 
for a" turbulent speech at Giiilfjy^Jfm),] ijew impediments 
were permitted to delay the mease of the party, impri- 

* (0 remarks (vol.iii.p. “ ment.” He adds that this was 

184,) that Sir Nicholas Ijyde, chief heard with indignation and astonish- 
justice, also said on that occasion meiit by every lawyer present, accord- 
(see State Trials, vii. 240). * ** ' if they ing to Mr. Selden’s own account of it, 

** were again remanded for that whose indignation was not cooled at 
** cause, perhaps the court .would not the distance of four and twenty years. 

afterwards grant a habeas corpus, (See V indie. Mtr. Claus, edit. a . d . 
“ being aliipady made acquainted lOoS.) 

“with the cause of the imprison- (»ji) State Trials, vii. 471. 
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soned (n) ; [the chief justice (as well as the chancellor) 
declinftg to award a writ of habeas corpus ad subjiciendum 
in vacation, though at last he thought proper to award the 
usual writs ad deliberandum^ ^c. whereby the prisoner was 
discharged at the Old Bailey (o). Other abuses had also 
crept into daily practice, which had in some measure de- 
feated the benefit of this great constitutional remedy. The 
party imprisoning was at liberty to delay his obedience to 
the first writ, and might wait till a second and a third, 
called an alias and a pluries^ yvera issued, before he pro- 
duced the party; and many other vexatious shifts were 
practised to detain state prisoners in custody.] These 
abuses at length gave birth to [the famous Habeas Corpus 
Act, 31 Car. Tl. c. 2, which is frequently considered as 
another Magna Charta of the kingdom; and by conse- 
quence and analogy has also, in subsequent times, reduced 
the general method of proceeding on these writs, (though 
not within the reach of that statute, but issuing merely 
at the common law',) to the true standard of law and 
liberty (^). 

The statute itself enacts, 1. That on complaint and re- 
quest in writing by or on behalf of any person committed 

(n) The expression of Blackstone (says the Bishop, vol. i. p. 485) 

is, that ** nejv shifts and devices ** by an odd artifice in the House 

“ were made use of to prevent bis “ of Lords. I-ord Grey and Lord 

“ enlargement by law.” But there ** Norris were named to be the 

is perhaps no ground for imputing ** tellers ; Lord Norris, being a man 

intentional oppression. ** subject to vapours, was not at all 

(o) See Crowley’s^ase, 2 J^"*nst. “times attentive to what he was 

1. P •< doing, so a very fat lord coming 

(p) Mr. Christian, in his edition “ in, Lord Grey counted him for 

of Blackstone, quotes from Burnet’s “ ten as a jest at first, but seeing 

Hist. Car. II., a circumstance re- “ Lbrd Norris had not observed it,“ 

specting the Hahelk Corpus Act, “ he went on with his mis-reckoning 

which is more curious than credit- “ of ten ; so it was reported to the 

able ; and though we cannot be iij- “ House, and declared that they 

duced to suppose that this important “'who were for the bill, were the 
statute was obtained by a jest and a majority ; though it indeed went 

fraud, yet the 8t6ry proves that a “ on the other side ; and by this 

very fornijldable opposition was made ** means the bill past4i»* 

to it at that time. “ It was carried** 
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[and charged with any crime^^ unless committed for treason 
or felony expressed in the waiTant ; or as accessoryftor on 
suspicion of being accessory, before the feet, to any petit« 
treason or felony ; or upon suspicion of such petit-treason 
or felony, plainly expressed in the warrant ; or unless he 
is convicted or charged in execution by legal process, — ^the 
lord chancellor or any of the judges, in vacation, upon 
viewing a copy of the warrant,‘or affidavit that a copy is 
denied, shall (unless the party has neglected for two terms 
to apply to any court for h\^ enlargement) award a habeas 
corpus for such prisoner, returnable immediately before 
himself or any other of the judges. And upon the return 
made, shall discharge the party, if bailable, upon giving secu- 
rity to appear and answer to tlie accusation in the proper 
court of judicature (y). 2. That such writs shall be in- 

dorsed, as granted in pursuance of this Act, and signed by 
the person awarding them. 3. That the writ shall be re- 
turned and the prisoner bought up, ^vithin a limited time 
according to the distance, not exceeding in any case twenty 
days. 4. That any officer or keeper neglecting to make 
due returns, or not delivering to the prisoner or his agent, 
within six hours after demand, a copy of the warrant ot 
commitment, or shifting the custody of a prisoner from one : 
to another, without sufficient reason or authority, (speci- 
fied in the Act,) shall for the first offence forfeit 100/., and 
for the second offence 200/., to the party grieved, and be 
disabled to hold his office (r). 5. That no person, once 

delivered by habeas corpus^ recon^mitted for the 

same offence, on penalty of 50o/. 6. That every person 

committed for treason or felony, shall, if he requires it, the 
first week of the next Term, or the first day of the next 

(g) Where the writ issues in secretary of ftate from Ireland, 
vacation, returnable immediately charged with any offence, and com- 
before a judge at chambers, it does nWtted to prison until he can be 
not expire by the commencement brought before a judge, fs entitled 
of the Term. (Rex v. SheUbeare, 1 to a copy of the warrant, under the 
Burr. 460.) Habeas Corpus Act, after it has been 

(r) A per An, sent over Jrom Ire- demanded. (Sedlcy v. Arbouin, 6 

land- ut)der a warrant from the Esp. 194.) 
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[session of oyer and terminer^ be indicted in that Term or 
session/ or else admitted to bail — ^unless the witnesses for 
the Crown cannot be produced at that time. And that if 
acquitted, or if not indicted and tried in the second Term 
or session, he shall be discharged from his imprisonment for 
such imputed offence. But that no person, after the assizes 
shall be open for the county in which ho is Retained, shall 
be removed by habeas corpus^ till after the assizes are 
ended ; but shall be left to the justice of the judges of 
assizes. 7. That any such prisoner may move for and 
obtain his habeas corpus^ as well out of the Chancery or 
Exchequer, as out of the Queen’s Bench, or Common Fleas; 
and the lord chancellor or judges denying the same, on sight 
of the warrant, or upon oath made that the same is refused, 
shall forfeit severally to the party grieved, the sum of 500/. 
8. That this writ of habeas corpus shall run into the 
counties palatine, cinque ports, and other privileged places, 
and the islands of Jersey and Guernsey (s). 9. That no in- 
habitant of England, Wales, or Berwick, (except persons 
contracting, or convicts praying, to be transported, or 
having committed some capital offence in the place to 
which they are sent,) shall be sent prisoner to Scotland, 
Ireland, Jersey, Guernsey, or any places beyond the seas, 
within or without the king’s dominions ; on pain that the 
party committing, his advisers, aiders, and assistants, shall 
forfeit to the party grieved, a sum not less than 500/. ; shall 
be disabled to bear any office of trust or profit; shall incm* 
the penalties of and shall be incapable of the 

king’s pardon. 

This is the substance of this great and important statute: 
which extends (we may observe) only to the case of com- • 
mitments for suc^i criminal charges as can produce no in- 
convenience to public justice, by a temporary enlargement 
of the prisoner: all other* cases of unjust imprisonment 
being left,] by that statute, [to the habeas corpus at common 

(«) See Carus Wilson’s case, 7 Q. B. 9S4 ; The Queen v.JSrenan, 16 
L. J., Q. B. 289. 
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[law(r).] But to render the remedy more effectual, even in 
those cases, than it was at common law, it has been since 
provided by 56 Geo. III. c. 100—1. That where any 
person shall be restrained of his liberty, (other than for 
some criminal or supposed criminal matter, and except 
persons imprisoned for debt, or by process in any civil 
suit,) any of tjie barons of the exchequei* of the degi’ee of 
the coif, or any of the justices*of either bench, shall upon 
affidavit showing a probable and reasonable ground for 
such complaint, award in vacation time a writ of habeas 
corpus, under the seal of the court whereof he is a judge, 
and directed to the person in w'hose custody the party is con- 
fined ; which shall be returnable immediately before him- 
self, or any other judge of the court. 2. That upon divSobe- 
dience to the writ, the judge before whom it is returnable 
may issue a wari*ant to arrest the j^ai^ty guilty of such con- 
tempt. 3. That if the ^yr\t should be aw^arded so late in 
vacation that it cannot be conveniently obeyed during 
vacation, the same may be made returnable in the court to 
which the judge by whom it is awarded belongs, on a 
certain day in the next Tenn. 4. That if such writ shall 
be awarded by the Court itself of Queen’s Bench, Common 
Pleas, or Exchequer, so late that it cannot be conveniently 
obeyed during the Term, the same may be made returnable 
in the then next vacation before any of the judges. 5. That 
though the return to the w'rit may be good in law, it shall 
be lawful for the judge before whom it is returnable, to 
proceed to examine into the t mtl^ f the^acts — and if it 
appears doubtful to him whether they be true or not, it 
shall be lawfiil for such judge to let to bail the person so 
t confined, upon his entering into a recognizance to appear 
in the court to which the judge belongs in the Term follow- 

(r) “ Even upon writs of habeas riament, that the writ should be 
** corpus at the common law,*’ says ** immediately obeyed/ without wait- 
Blackstone (vol. iii. p. 1>37), ** it *Mn for any a/tas or p/ttrias ; other- 
** is now expected by the court, wise an attachment will issue.” 
** agreeable to antient jprecedents And see R. v. Cowle, 2 Burr. 
** and the spirit of the Act of par- 586. 
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ing; which court may proceed to examine into the tnith of 
the facts in a summary Avay by affidavit^ and to order and 
determine as to the dischaigc, bailing, or remanding of the 
party. 6. That the like proceeding for controverting the 
truth of the return may be had in the case where the 
writ shall be awarded by the com-t itself, or be returnable 
therein. 7. That the several provisions aforesaid shall 
extend to all writs of habeas corpus^ awarded in pursuance 
of the Act of the thirty-first year of Charles the second. 
Lastly, that the habeas corpm according to this Act of 
56 Geo. III. c. 100, may run into any county palatine or 
cinque port, or otlier privileged place ; or to the Islands 
of flersey, Guernsey, and Man (5) ; or to any port, harbour, 
road, creek, or bay, upon the coast of England or Wales, 
lying out of the body of any county. 

By which admirable regulations the remedy seems now 
to be complete for removing the injury of illegal confine- 
ment, [a remedy the more necessary,] says Blackstone(^), 
[because the oppression does not ahvays arise from the ill 
nature, but sometimes from the mere inattention of govern- 
ment. For it frecpiently happens in foreign countries, (and 
has happened in England during the temporary suspension 
of the statute,) that persons a[)prehcnded upon suspicion 
have suffered a long imprisonment, merely because they 
were forgotten.] • 

VI. The writ of Certiorari, This issues out of the 
Court of Charfeery, <f i.^supei*ior court of the common 
law (m), directed in the queen’s name to the judges or officers 
of inferior courts of record (i?), commanding them to return 
the record of a^cause de]>ending before them, to the end 
the party may have the more sure and speedy justice. This 
writ may be had either yi criminal or civil cases. For 

(«) See Cams Wilson’s case, 7 quer, sec In rc Allison, 10 Exch. 
Q. B. 984; The Queen v, Brenan, 561. 

16 L. J., Q B. 289. (v) Bac. Abr. Certiorari A. As 

(0 3 Bl. Com. p. 138. to courts not of record, see Ex parte 

(m) As to the Court of Exchc> Phillips, 2 Ad. & El. 586. . 
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in the former, the Queen’s B^nch has a superintendence 
over all inferior courts, and may remove the indictments 
or other proceedings therein depending, and transfer them 
to its own jurisdiction. But the consideration of this use 
of the writ, belongs more properly to a subsequent division 
of these Commentaries (x) : and our attention is at present 
called to its application in civil cases only. Its object 
here, is similar in general to that of the habeas corpus cum 
caus& — ^that is, to obtain relief from some inconvenience 
supposed, in the particulai* case, to arise from a cause 
being disposed of before an inferior jurisdiction, less 
capable than the superior court of rendering complete 
and effectual justice {y\ 

There is, however, this distinction between these two 
writs; viz., that a certiorari affects the proceedings 
only(; 2 r), — ^while by the habeas corpus cum caus&y the 
person of the defendant, if in custody, is (as we have 
seen) capable of being removed, as well as the pro- 
ceedings, from the court below. So that where an arrest 
of the defendant has taken place in that court, it has 
been usual to resort to a habeas corpus^ rather than a ccr- 
tiorari{a). The provisions before cited (6) from the Acts 
21 Jac. I. c. 23 ; 7 & 8 Geo. IV. c, 71 ; and 8 & 9 Viot. 
c. 127, regulating the removal of causes by the writ of 
habeas corpus to the superior courts, apply equally to the 
writ now in question : and the Acts relative to the District 
County Courts established under 9 & 10 Viet. c. 95, enact 
that from those courts causes slu^lHuf remor/ed by certiorari 
only, and under the regulations therein contained (c). 


(x) Vide post, bk. vi. c. xix. 

(y) As to the practice in the 
superior courts, in causes removed 
from the inferior, see Re(?. Gen. H. 
T. 1858 (Pr.), IT. 115— 117. 

(s) See Doe e. Dring, 1 B. & C. 
253. 

(a) Vide sup. p. 19, n. (o). 


(5) Vide sup. p. 20. 

(c) See 9 fiedO Viet.' c. 95, s. 90 ; 
ISA 14 Vict.c. 61, 8. 16; 19 & 20 
Viet. c. 108, ss. 38, 40 — 42, 44, 49, 
67, 71 ; 23 A 24 Viet. c. 126, s. 22. 
As to the District County Courts, 
vide sup. vol. in. p. 896 et seq. 
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CHAPTER XIIL 

OP INJURIES COGNIZABLE IN THE COURTS OF 
EQUITY —WITH THEIR REMEDIES. 


Before we enter on the subject of the ensuing chapter, 
viz. the injuries (Cognizable in the courts of equity, with 
their appropriate remedies («), it will be proper to recollect 
the observations made in a former part of this work on the 
nature of etpiity (b). Its nature has been there generally 
explained, and it has been shown to constitute a large and 
important portion of our juridical system — distinct from 
and suppletory to the common law, and administered in 
its own peculiar courts. But it may be impoii;ant now to 
enter into some further particulars, tending to throw more 
distinct light on this subject. 

[The very terms of a court of equity^ and a court of law^ 
as contrasted with each other, are apt to confound and 
mislead us ; as if the one judged without equity, and the 
other was not bound by any law. "WTiereas every defi- 
nition or illustration to be met with, which would ^aw a 
line between the two jurisdictions, by setting law and 
equity in oppo^tion to. e^h other, — will be found either 
totally erroneous, or erroneous to a certain degree. 

1. Thus, in the first place, it is said(c), that it is the 
business of a court of equity, in England, to abate the* 
rigour of the common law.] And in fact there have been 
some few instances, of its exercising this kind of interpo- 
' sition. But, in general, 4t contends for no such power. 
[Hard was the case of bond creditors, whose debtor de- 

(fl) Vide sup. voJ. iii. p. 472. (c) Lord Kaims, Prin. of Eq. 44. 

(fc) ‘Vide sup. vol, i. p. 82. 



32 


BOOK V. — OF CIVIL INJURIES. 


[vised away his real estate. Rigorous and unjust the rule 
which put the devisee in a better position than the heir(rf). 
Yet a court of equity had no power to interpose.] Hard 
also were the rules of tlie common law (so lately subsist- 
ing), [that land descended or devised should not be liable 
to the simple contract debts of the ancestor or devisor (e) 
— although the money was laid out in purchasing the very 
land: that the father should never immediately succeed 
as heir to the real estate of his son (/) :] and that lands 
should descend [to a remote relation of the whole blood, 
(or even escheat to the lord,) — in preference to the owner’s 
half-brother (^).] And yet no relief from any of these 
severities, — though the artificial reasons for them, arising 
from feudal principles, had long ago entirely ceased, — 
could ever be afforded by a court of ecpiity ; and it is to 
the legislature alone, that we owe our deliverance from 
them (A). [In all such cases of positive law, the courts 
of equity, as well as tlie courts of law, must say with 
Ulpian, Hoc quidem perquam durum est^ sed ita lex 
scripta esi ” (£).] 

2. Again : it [is said that a court of e(j[uity determines 
according to the spirit of the rule, and not according to 
the strictness of the letter (A), lint so also does a court 
of law. Both, for instance, are equally bound and equally 
profess to interpret statutes according to the true intent of 
the legislature. In general law, all cases cannot be fore- 
seen ; or, if foreseen, cannot be expi’essed : some will arise 


{d) Vide sup. vol. i. pp. 434, 
436. 

(e) Ibid. p. 433. 

{/) Ibid. p. 412. 

(g) Ibid. p. 424. 

(;<) To these instances Blacksione 
(vol. iii. p. 430,) adds the case of 
parol demurrer ! a practice according 
to which an infant, — when made 
defendant in some real actions, or 
in an action of debt brought against 
him as heir to a deceased ancestor, 


% ^ * 

— mignt formerly pray that the parol 
might demur, viz. that the pleadings 
might be stayed till he should attain 
his full age. Against this also, no 
relief could bt- affbrded by equity; 
but the practice itself was abolished 
by 11 Geo. 4 & 1 Will. 4, c. 47, 
s. 10, 

(f ) Ff. 40, 9, 12. 

(I;) Lord Kaims, Prin. of Equity, 
177. 
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[that will fall within the mining, though not within the 
words of the legislature j and others, which may fall within 
the letter, may be contrary to its meaning, though not 
expressly excepted.] In reference to such considerations 
as these, a case,«(as we elsewhere had occasion to re- 
mark,) is sometimes said to fall within the equityy-^ovy at 
other times, to be out of the equity, — of an act of parlia- 
ment (Z). But [here by equity, we mean nothing but the 
sound interpretation of the law ; though the words of the 
law itself may be too general,. too special, or othenvise 
inaccurate or defective. These, then, are the cases which, 
as Grotius says, lex non exacti definit, sed arhitrio boni 
viri permittit (»«),” in order to find out the true sense and 
meaning of the lawgiver from every other topic of con- 
struction. But there is not a single rule of interpreting 
laws, whether equitably or strictly, that is not equally used 
by the judges, in the courts both of law and equity ; the 
construction must in both be the same ; or, if they differ, 
it is only as one court of law may also happen to differ from 
another. Each endeavours to fix and adopt the true sense 
of the law in question ; neither can enlarge, diminish, o# 
alter that sense, in a single tittle.] 

3. But, [it hath been said, that fraudy and aeddent, 
and trusty are the proper and peculiar objects of a court of 
equity (n). But every kind oi fraud is equally cognizable, 
and equally adverted to, in a court of law.] In like manifer 
[many accidents are also supplied in a court of law ; — as 
loss of deeds, mistakes Jp reoeipts or accounts, wrong pay- 
ments, deaths, (which make it impossible to perfonn a con- 
dition literally,) and a multitude of other contingencies: 
and many cannot be relieved, even in a court of equity ;] 
as the accident df [a devise ill executed,] or a power of 
leasing omitted in a family settlement. [A technical trusty 
indeed, created in land by th^ limitation of a second use, was 

(/) Vide 8up. vol. I. p. 75. 84? Earl .of Bath v. Sherwin, 10 

(w) De .®quit. a. 8. Mod.l. 

(n) 1 Roll. Abr. 874 1 4 Inst. 

VOL. IV. D • 
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[forced into the courts of equity in the manner formerly 
mentioned (o) ; and this species of .trust has ever since re- 
mained as a kind of peculium in those courts ; which also 
exercise, in general, an exclusive jurisdiction over trusts of 
personal property. But there are some trusts which are 
cognizable in a court of law, as deposits and all manner 
of bailments (p); and especially that implied contract (so 
highly beneficial and useful) of having undertaken to ac- 
count for money received to another’s use. 

4. Once more : it hath^been said that a court of equity 
is not bound by rules or precedents ; but acts from the 
opinion of the judge, founded on the circumstances of 
every particular case ( 7 ); whereas, in truth, the system 
of our courts of equity is a laboured connected system, 
governed by established rules ; and bound down by pre- 
cedents, from which they do not depart, although the 
reason of some of them may perhaps be liable to objec- 
tion. Thus the refusing a wife her dower in a trust 
estate, and yet allowing the husband his curtesy (r);] 
— ^which was formerly the rule in equity, though such 
Estate is now made subject by statute to the former 
as well as to the latter incident («); — and [the distin- 
guishing between a mortgage at Jive per cenUy with a 
clause of reduction to four if the interest be regularly 
paid, and a mortgage at four per centy with a clause of 
enlargement to five if the payment of the interest be 
deferred : so that the former shall be deemed a conscien- 

( 0 } Vide sup. vol. 1 . p. 375. for the measure a chancellor's foot. 

(p) Vide sup. vol. 11 . p. 79. What an uncertain measure would 

( 9 ) This is stated by Mr. Selden this be I One chancellor has a long^ 
(Table Talk, tit. Equity), with more foot, another a short foot, a third 
pleasantry qian truth ; ** For law we an indifferent foot. It is the same 
have a measure, and know what thing with the chancellor's con- 
to trust to ; equity is according to < science." « 

the conscience of him that is chan- (r) Vide sup. vol. i. p. 880 ; and 
cellor i and as that is larger or nar- see Milner e. Colmer, 2 P. Wms. 
rower, so is equity. It is all one, 640. 
as if they should make the standard (s) 3 & 4 Will. 4^ c. 105. 
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[tious, tlie. latter an unrighteous bargain (/): — both these 
and other cases that might be instanced, are plainly rules 
of positive law; which have been supported only by the 
reverence sliown, (and generally .yery properly shown,) to 
a series of former determinations, in order that the rule of 
property may be uniform and steady. Nay, sometimes a 
precedent is so strictly followed in the courts of equity, 
that a particular judgment, founded upon special circum- 
stances, gives rise to a general rule (a).] 

It is true that the notion just mentioned, of the cha- 
racter, power and practice of a court of equity, was [for- 
merly adopted and propagated (though not with appro- 
bation of the thing), by our principal antiquaries and 
lawyers, — ^by Spelman, Coke, Lambard and Selden, and 
even the great Bacon himself (a?). But this was in the 
infancy of our courts of equity, before their jurisdiction 
was settled, and when the chancellors themselves, — ^partly 
from their ignorance of law (being frequently bishops or 
statesmen), partly from ambition and lust of power (en- 
couraged by the arbitrary principles of the age they lived 
in), but principally from the narrow and unjust decisions 
of the courts of law, — had arrogated to themselves such 
unlimited authority, as hath been totally disclaimed by 
their successors,] since the close of tlie seventeenth cen- 
tury. [The decrees of a court of equity, were then rather 
in the nature of awards, formed on the sudden, re 
natd, with more probity of intention than knowledge of 
the subject, — ^foitnde(]^n no settled principles, as being 
never designed and therefore never used as precedents.] 
But the systems of jurisprudence in our courts both of 
law and equity, are now equally fixed or positive systems; ' 
though [varied By different usages in the forms and mode 
of their proceedings; the one being originally derived, 

(f) See Holies e. Wyse, 2 VernT the^ undisposed residuum of personal 
289; Strode v, Parker, ibid. 316; estates. 

Nicholls V. Maynard, 8 Atk. 520. («) See Archeion, 71, 72, 73 ; 

(tt) See the case of Foster and De Augm. Scient. I. 8, c. 3 ; Table 
Hunt, 1 Vem. 473, with regard to Talk, tit. Equity ; Gloss. 108. 
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[(though much reformed and* Improved,) from the feudal 
customs as they prevailed in different ages in the Saxon 
and Norman judicatures (y) ; the other, (but with equal 
improvements,) from the imperial and pontifical formu- 
laries introduced by their clerical chancellors.] 

Subject to this difference in the form of procedure, these 
systems are also in strict accordance with each other, as to 
the principles on which they proceed ; the maxim gene- 
rally applicable to the subject being, that equity follows 
the law. Some few instances indeed exist, — where a 
manifestly harsh and imreasonable rule having been 
maintained in the common law courts, owing to a want 
of proper liberality and expansion in the views of the 
judges, relief has been afforded from it in the courts of 
equity. [Thus the penalty of a bond, originally con- 
trived to evade the absurdity of those monkish consti- 
tutions which prohibited taking interest for money, was 
therefore very pardonably considered as the real debt in 
the courts of law, when the debtor neglected to perform 
his agreement for the return of the loan, with interest ; 
for the judges could nof, as the law then stood, give judg- 
ment that the interest should be specifically paid. But 
when afterwards the taking of interest became legal, as 
the necessary companion of commerce ( 2 ?), — ^nay, after tlie 
statute of 37 Hen. VIII. c. 9, had declared the debt or 
loan itself to be the just and true intent” for which the 
obligation was given, their narrowminded successors still 
adhered wilfully and tcchnic^y to, the letter of the antient 
precedents ; and refused to consider the payment of prin- 
cipal, interest and costs as a full satisfaction of the bond. 
At the same time more liberal men, who sat in the courts 
of equity, construed the instrument according to its ** just 
and true intent,” as merely a security for the loan; in 
which light it was certainly understood by the parties; at 
least after these determinations ; and therefore this con- 
struction should have been imiversally received. Ip’ in 
mortgages, being only a landed, as the other is a personal, 

(y) Vide sup. yol. 1 . p. 45. (s) Vide sup. vol. 11 . p. 88. 
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[security fijy the money lent, the payment of principal, 
interest and costs ought at any time, before judgment 
executed, to have saved the forfeiture in a court of law, 
as well as in a court of equity, j^nd the inconvenience, 
as well as injustice, of putting different constructions in 
different courts, upon one and the same transaction, 
obliged the parliament at length to interfere; and to 
direct, by the statutes 4 Anne, c. 16, and 7 Geo. II. c. 20, 
that, in cases of bonds and mortgages, wliat had long 
been the practice of the courts of equity should also for 
the future be universally followed in the courts of law, 
wherein it had before these statutes in some degree ob- 
tained a footing (a).] 

But notwithstanding these particular exceptions, the 
maxim that equity follows the law, has been long fully 
recognized ; so that the rules of property, the rules of evi- 
dence, and the rules of interpretation, arc, or ought to be, 
the same under both systems. Thus [neither a court of 
equity, nor of law, can vary men’s wills or agreements ; 
or, (in other words,) make wills or agreements for theiri. 
Both are to understand them truly, and therefore both of 
them uniformly. One court ought not to extend, nor 
the other abridge, a lawful provision deliberately settled 
by the parties, contrary to its just intent. A court of 
equity, no more than a court of law, can relieve against 
a penalty in the nature of stated damages, — as a renff of 
61, an acre for ploughing up antient meadow (6); nor 
against a lapse o$ time, whejje the time is material to the 
contract, — as in covenants for renewal of leases. Both 
courts will equitably construe, but neither pretends to con- 
trol or change, a lawful stipulation or agreement.] And 
upon the same principle, [where the subject-matter is such 
as requires to be determined semndum esquum et bonum^ as 
generally upon actions on the caige, the judgments of the 
courts of law are guided by the most liberal equity. In 

(a]L£eeStern«r.yanburgh,2Keb. v, Fortescue, ib. 60; Ireland’s case, 
553,^6; Elliott v. Callow, Salk. ib. 101. 

597; Anonym. 6 Mod. 11 ; Burridge (6) Aylett e. Dodd, 2 Atk.*239l 
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[matters of positive right, both courts must submit to and 
follow those antient and invariable .maxims, qttce relicta 
sunt et tradita ” (i). Both follow flie law of nations, and 
collect it from history and the most approved authors of 
all countries, where the 'question depends upon that law ; 
as in the case of the privileges of ambassadors. In mer- 
cantile transactions, they both follow the marine law, and 
argue from the usages and authorities received in all 
maritime countries. Where they exercise a concurrent 
jurisdiction,,they both follow the law of the proper /orw/w ; 
in matters originally of ecclesiastical cognizance, they 
both equally adopt the canon or imperial law, according 
to the nature of the subject (c) ; and if a question came 
before either, which was properly the object of a foreign 
municipal law, they would both receive information as to 
what is the rule of the country, and would both decide 
accordingly (d). 

Such, then, being the parity of law and reason which 
governs both species of courts, wherein (it may be asked) 
does their essential difference consist?] It principally con- 
sists in the difference of the subjects over which they exer- 
cise jurisdiction; in the kind of relief they administer; and 
the method of proceeding they observe (e). 

I. And, first, as to the subjects of jurisdiction. The 
junsdiction in equity having been originally introduced, as 
elsewhere shown, to mitigate certain severities and to sup- 
ply certain defects, existing in th^. com^non law (/), and 
from which relief could not otherwise be obtained, such 
jurisdiction is consequently to be considered as in the 
nature of a supplement only, (however valuable and exten- 
sive,) to the proper and antient scheiiie of judicature. 
There are accordingly many subjects which, having been 

X < 

(h) ** Be jure natura, togitare per (d) See Phil, on Ev. vol. ii. p. 144. 

not atgue dicere dehemusi de jure (e) See Wykham v. Wykham, 18 

popuH Romani, gum reUeia eunt et Ve8.jun. 41J; Clarke e. PaMbri 19 
Cic. de Leg. 1, 8, ad calc. Yes. jun. 21. 22. 

(c) Vide sup. vol. ii. p. 209. (/) Vide sup. vol. i. p. 82. 
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always sufficiently provided for by the common law, remain 
under its exclusive cognizance, undistiu’bed by any inter- 
ference of the courts of equity ; some few, on the other hand, 
^f which no notice has ever been taken by the courts of 
law, and which are therefore exclusively dealt with by the 
courts of equity; and many others over which the two 
jurisdictions hold a sort of divisum iwperium^ justice being 
administered to the suitor at common law, in reference 
to those subjects, — but in a limited or imperfect jnanner, 
and so as to require the occasional interposition of a court 
of equity, in order to insure to the suitor the full means 
and measure of redress (^). Of the first elass of subjects it 
will be sufficient to say in general, that it comprises all 
those not falling under the second and third. To tlie 
second class belong the right of redemption in a forfeited 
mortgage, and the beneficiary interest under a trust (7^) ; to 
the third, the subjects of accounts, partnerships, and agrc(V 
ments, with many others, of which a distinct idea cannot 
well be obtained without consulting the treatises on Chan- 
cery Practice (i). Of this class of subjects, howxvcr, it 
may be in general observed, that, though all in some mcia- 
sure belonging in common to the co-ordinate jurisdiction 
of law and equity, they are in some instances distributed 
between them in very unequal shares. Thus, though the 
subject of agreement may be said to be indifferently apjH’o- 
priate to cither forum, the dominion over accounts, ancl by 
consequence over partnerships also, is almost entirely en- 
grossed by the qpurts of equity. 


II. As to the kinds of relief. We shall here particu- 
larly potice four kind’s of relief which arc afforded by a 


(g) It is to be obsft'ved, however, 
that a plaintiff is not allowed to sue 
both at law ajfkd in equity for tl^e 
same thing ; if he does, the court of 
equity will put him to his election ; 
thoi^ an exception to this is ad- 
mitd|r in the ciAe of a mortgagee, 
who is entitled to proceed both in 


law and equity. [See Dan. Pr. (3rd 
edit.), p. 654i ; Smith's Pr. ( 6th edit.), 

p. 777.] 

*{h) Vide sup. vol. i. p. 375. 

(i) See particularly DanielPs 
Pract. of the Court of Chancery (3rd 
edit.), by Headlam. 
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coiu^t of equity, namely, 1st, where it protects and en- 
forces the execution of trusts ; 2ndly, where it enforces 
the specific performance of contracts; 3rdly, where it 
grants an injunction ; 4thly, where it lends its aid to per-^ 
petuate testimony. 

1st. The origin and nature of trusts have been stated 
under a former division of this work (/«). In the present 
place we have further to remark, that for their protection 
and enfpreement, no means are in general afforded by 
the courts of common law ; but that proceedings may be 
taken in equity, praying such reliel' fi’om the court as the 
circumstances of the case rc(|uire ; such as that of com- 
pelling the tnistee to account lor trust money received ; or 
cojnpelling the sale of the trust property, and a due appli- 
cation of the proceeds under the direction of the court ; or 
setting aside dispositions of trust property made in breach 
of trust, and wjtli knowledge of the trust, on the part ot 
the purchaser as well as the trustee ; or appointing new 
trustees, either in substitution for or in addition to the 
existing ones. 

In connection with the subject of trusts, may be also 
noticed the proceedings in a court of equity, for the admi^ 
nistration of assets (i): involving the payment of debts 
and legacies ; and the distribution of residues, out of the 
estates, (whether legal or equitable,) of deceased persons ; 
and the passing of the accounts of such estates ; —under 
the authority of the court. Such proceedings may be in- 


(k) Vide sup. vol. i. p. SCO et 
seq. 

( /) The nature of assets was ex- 
plained, sup. vol. I. pp. 433 -i|436 ; 
‘vol. II. p. 213. The word assets, 
however, is sometimes applied more 
generally, and expresses any dis- 
tributive estate, whether the owner is 
a deceased person or not. It mdy 
be convenient to remark here, upon 
the doctr|ne of courts of equity 
which is called the marshalling of 
asse(s, I f a distributive estate com- 
prises two funds, and has to satisfy 


4pro sets of claknants,— and oine set 
are at lalv entitled to resort to either 
fund, and the other to one of them 
only, — and the former set so far ex- 
haust the fund to which the latter 
set have a righS to resort, that it be- 
comes insufficient to pay them, — they 
will in some cases }>e entitled in 
equity, to be paid pro tanto out of the 
other fund ; in which case the assets 
are said to be marshalled in their 
favour. As to the learning oh this 
subject, see Spence, Eq. Jur. vol. ii. 
826 ; Ram on Assets, chap, xxviii. 
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stituted either by a creditor, legatee, or next of kin; or 
even by the personal representative himself, when disin- 
clined to undertake the responsibility of administering the 
^assets (m). They are proceedings wholly foreign to the 
jurisdiction of the superior courts of the common law (a) : 
which tribunals simply give effect to the claim of the par- 
ticular creditor who sues there, to be paid out of such 
assets as a court of common law can notice, without ever 
undertaking a general distribution even of assets of this 
description ; and entertain no Qlaim for a distributive share 
of residue, nor (in general) for a legacy (o). 

The legislature has recently been veiy active in its 
provisions on the subject of trusts. Among them, the fol- 
lomng seem to require some notice in this place. 

By 22 & 23 Viet. c. 35, s. 26(/>), no trustee, executor, 
or administrator making any payment, or doing any act 
honBi fide under a power of attorney, shall be liable for what 
is so done, by reason that the person who gave the power 


(m) See 15 Sc 16 Viet. c. 86, ss. 
45->47; Consol. Gen. Ord. (1860), 
vii. 1. 1. By 22 & 23 Viet. c. 35, 
8. 29, the personal representative 
may even, without referenee to the 
Court of Chaneery, aseertain the 
outstanding debts and liabilities by 
notiees of a proper kind in the 
newspapers; and at the expiration 
of the time named in sueh notiees 
proeeed to distribute among the 
parties entitled, and^f whose elaims 
he has been apprised. Seejilso seet. 
30, and 23 & 24 Viet. c. 38, s. 9. 

(n) It will be reeollected, how- 
ever, that a distributive share under 
an intestacy, or a le^cy under a will, 
may be now recovered in a county 
court, where the amount does not 
exceed 60/. *Vide sup. vol. ii. •p. 
229 n. 

(o) The only case in which an ac- 
tion for a legacy seems maintainable 
in a superior court of common law. 


for a legacy, is where a chattel has 
been specifically bequeathed, and 
the bequest assented to by the ex- 
ecutor. See Doe v. Guy, 3 East, 123 ; 
2 Saund. by Wms. 137 (c), 6th edit. 

(p) Antecedently to this Act, the 
following statutes had been passed 
for relief of trustees; the enlarge- 
ment of their powers ; and the re- 
moval of inconvenience, arisingffrom 
their disability to act in certain 
cases: — 43 Geo. 3, c. 75; 59 Geo. 

3, c. 80, s. 2 ; 6 Geo. 4, c. 74 ; 9 
Geo. 4, c. 78 ; 11 Geo. 4 & 1 Will. 

4, c. 65 ; 3 & 4 Will. 4, c. 74, ss. 33, 
91 ; 8 & 9 Viet. c. 97, s. 3 ; c. I18« 
ss. 20, 137; 10 & 11 Viet. e. 96; 
12 & 13 Viet. e. 74 ; IS & 14 Viet, 
c. 35, 88. 19 — ^25; c. 60; 15 5c 16 
\ict. c. 65; 16 & 17 Viet. c. 70, 
8. 108, et seq. ; 18 & 19 Viet. c. 13 ; 
c. 91, s, 10; 19 Sc 20 Viet c. 120, 
88. 17, S6. 
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was dead at the time of such payment or act, or,Jiad done 
some act to avoid the power. 

By the same Act, sect. 30, and 23 & 24 Viet. c. 38, s. 
9, any trustee, executor, or administrator may apply to a 
judge of the Court of Chancery at chambers, for his opi- 
nion or direction respecting the management or adminis- 
tration of the trust property or the assets (y) ; and by 
acting on such opinion or direction, shall be deemed, so 
far as regards his own responsibility, to have discharged 
his duty. 

By the same Act of 22 & 23 Viet. c. 35, s. 31, every 
instrument creating a trust, either expressly or by im- 
plication, shall be deemed to contain a clause to the effect 
following, viz. that the trustees or trustee shall be charge- 
able only for what they shall respectively actually receive, 
notwithstanding their signature of any receipt for the sake 
of conformity, and shall be answerable only for their own 
acts and neglects, and not for those of each other, nor for 
any person with whom any trust fund may be deposited, 
nor for any deficiency of any securities, unless tlirough 
their own wilful default ; and also that it shall be lawful 
for them .to reimburse themselves out of tlie trust pre- 
mises, all expenses incurred in the execution of the trusts. 

By 23 & 24 Viet. c. 145, ss. 1 — 7 (r), it is provided that 
in all cases where, by any instmment of settlement, it is 
expressly declared that trustees or other persons therein 
indicated shall have a power of sale over any heredita- 
ments, it shall be lawful for guch trustee or other per- 
sons, whether such hereditaments be vested in them or 
not, to exercise such power of sale, by selling such heredi- 
ctaments, either togeth^ or in lots, and either by auction 
or private contract. 

(q) See Ord. of Chanceryi 20th Tided) extend only (p persons en- 

March) 1860, as to the practice und£r titled or acting, under an instrument 
this provision^ executed after the passing of the 

(r) The provisions in this Act Act, viz. 28th August, 1860. 

(except as therein otherrvise pro- 
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By the same Act, sect. 25, it is provided that trustees, 
with trust money in their hands, which it is their duty to 
invest at interest, may, in therr discretion, invest the same in 
any of the parliamcntaiy stocks or public hmds, or in govern- 
ment securities (s) ; provided that no investment shall be 
made except in the £3 per cent, consols, where there is a 
person under no disability, entitled in possession to receive 
the income during life (or for a term determinable with life), 
or for any greater estate, without his consent in writing (^). 
And this Act also contains provisions (sect. 26) authoriz- 
ing trustees to provide, out of the trust ftinds, for the 
maintenance or education of infant cestiiis que trusts ; — 
and (sect. 27) for the appointment of new trustees in the 
event of any trustee or trustees dying or becoming unfit to 
act, or being desirous to be discharged from acting ; — and 
also (sect. 29) making the •Teceii)ts in writing of any trus- 
tees, for money payable to them as trustees, sufficient dis- 
charges, and effectually exonerating the party paying, 
without his being required to see to the application 
thereof (m). 

By 24 & 25 Viet. c. 96, provisions are made against 

(«) By a previous enactment (22 trustees, executors and administra- 

& 23 Viet. c. 35 f 8. 32,) a trustee, tors having power to invest their 

executor or administrator, not ex- trust funds on government securities 
pressly forbidden by some instru- or upon parliamentary stocks, funds, 
ment creating his trust, to invest the or securities, to invest their (rust 
funds on real securities in any part funds in the same way. And, ac- 

of the United Kingdom, or in Bank cordingly, an order issued 1st Feb- 

or East Indian stock/ may so inves*-’ ruary, 1861, under which cash in the 
them and shall not be held%able for control of the court may be invested 
a breach of trust, provided the in- in, 1. The consols, £3 per cent, 
vestment in other respects be rca- annuities. 2. Reduced £3 per cent, 
sonable and proper. annuities. 3. New £3 per cent. 

(t) By 23 24 Vl^t. c. 38, ss. 10, annuities. 4. Bank stock. 5. East 
11, the Lord Chancellor was em- India stock. 6. Exchequer bills, 
powered (with, the assistance of the 7. £2 : 10s. per cent, annuities. 8. 
other equity judges) to make orders Oh mortgage of freehold or copyhold 
from time to time as to the invest- estate in England or Wales, 
ment of cash under the control of (n) Sec also the previous enact- 
the Court of Chancery ; and it was ment of 22 & 23 Viet. c. 35, s. 23. 
enacted, that it should be lawful for 
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the fraudulent conversion of trust funds by the trustees ; 
but this belongs to a later part of the volume (tt). 

Lastly, by 25. & 26 Viet. c. 108, s. 2, it is provided that 
every trustee and other person authorized to dispose of 
land by way of sale, exchange, partition, or enfranchise- 
ment, may, unless forbidden by the instrument creating 
the trust or power, so dispose thereof, with an exception 
or reservation of any minerals, or may dispose of the 
minerals separately from the residue of the land; but such 
disposition must be sanctioned by the Court of Chancery, 
to be obtained on petition in a summary way. 

2ndly. The Court of Chancery has long exercised the 
jurisdiction of decredng the specific performance of agree- 
ments, instead of giving redress for their non-performance 
by way of damages (v). And hence a fiction is established 
in equity, [that what ought to be done shall be considered 
as being actually done, and shall relate back to the time 
when it ought to have been done originally.] This mode of 
relief, indeed, is confined, generally speaking, to contracts of 
lands, it not being the ordinary practice of courts of equity 
to enforce the specific performance of agreements relating 
to personalty ; for the breach of those may in general be 
adequately redressed by an action at law (w). But con- 
tracts for the purchase of land or the like wiU be decreed 
to be specifically performed (a;) ; and here the application of 
tha doctrine above referred to, which considers as actually 
done that which ought to have been done, gives birth to 
nearly all the same consequences in equitj^ as would foUo\fr 
at law from a conveyance actually fliade to the vendee at 

(tf) Vide post, bk. vi. chap. v. J41. 

' (v) This practice of the Court of (ar) In addition to, or in substitu- 

Chancery, has been traced to the tion for, the dlcree for specific per- 
time of Edward the fourth. (1 Mad. formance, the Court of Chancery 
Chan. p. S6l.) may now by 21 & ^2 Viet. 'c. 27» 

(w) As to specific performance 'of award damaget to the party injured ; 
contracts, see Mortlock v. Duller, 10 which, antecedently to that provi- 
yes.}un. 315; 1 Mad. Chan. 402; sion, such court had no power to 
Claringbould v. Curtis, 21 L. J. Ch. award. 
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the time specified in the contract. Thus, though the legal 
estate remains in the yendor till the conveyance is com- 
pletely executed, the vendor is in equity considered as 
having been trustee for the vendee from the time specified 
in the contract ; and the vendee, on the other hand, as a 
trustee for the vendor from the same period, so far as the 
purchase-money is concerned. With respect to tlie specific 
performance of an agreement it is to be remarked, that no 
decree or order for it, can be obtained from a court of 
law, though damages for the breach of it wiU be awarded 
there (y). 

3rdly. With respect to an injunction may be 
obtained from a court of equity, in a variety of cases, to 
restrain the adverse party in the suit from committing any 
acts in violation of the plaintiff’s rights (z) : as, particu- 
larly, to restrain him from infringing a patent or copy- 
right; or from committing waste or nuisance. It may 
also be obtained to restrain a party from proceeding with 
an action, or from enforcing ^ judgment he has reco- 
vered (a); and in some instances of an urgent nature. 


(y) A court of la however, may 
now, in certain cases, and as inci- 
dental to an action, grant a mandamut 
to compel the defendant to perform 
a duty in which the plaintiff is in- 
terested, vide sup. p. 9. 

(s) By 5 Viet. c. 5, ss# 4, 5, the 
Gourt of Chancery m;iy, on motion 
or petition in a summary W9y, with- 
out bill filed, restrain the Bank of 
England or other public company 
flrom permitting a transfer of stock or 
shares, or from paying any dividend. 
And by The Consol. Gen. Ord. 
(Feb. 1860) xxvii., flie mode of 
proceeding by* writ of dUtringfu ca 
stock under that statute, is regulated. 

(a) The practice with respect to 
injunctions to stay proceedings at 
law, (formerly called comMon in- 


junctions,) differed at one period, jn 
some respects, from the practice 
with respect to injunctions to pre- 
vent waste or the like, (then called 
special injunctions). But by IS & 
16 Viet c. 86, 8. 58, it is now pro- 
vided, that the practice as to the 
former, shall for the future be assi- 
milated to the practice as to the 
latter, so far as the nature of the 
case will permit. As to the present 
practice on injunctions, see Consol. 
Gen, Ord. (1860) xxv. It may be 
here observed, that by 21 & 22 Viet, 
c. 27, the Court of Chancery is, for 
the first time, enabled to award 
damages to the party injured, in 
addition .to, or in substitution for, 
an injunction. 
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(if the case be supported by, a proper affidavit,) may be 
obtained immediately upon the institution of the suit, 
and without any previous notice to the opposite- party (c). 
In the course of an action, an injunction may now also 
be granted, as the reader will recollect, by a court of law ; 
but it is by the effect of a very recent alteration of our 
system (rf). 

. 4thly. As to the perpetuation of testimony. The exami- 
nation of witnesses never takes place at common law, except 
in reference to matters in respect of which some action or 
legal proceeding has been already commenced. But it is 
sometimes very material for the protection of existing 
rights, that the evidence relating to them should be taken 
and preserved, though they may not yet be the subject of 
any suit, — the position of the parties interested being such 
as not yet to afford any occasion or opportunity for litiga- 
tion ; for there may be reason, nevertheless, to expect a 
future legal contest of the right, and that at a period when 
the witnesses, now competent to give material evidence 
upon it, may have been removed by death. In such cases, 
therefore, a court of equity lends its aid by permitting any 
gf the parties interested, to institute prpceedings against 
the rest, with a view to the mere perpetuation of the tes- 
timony, and without reference to any other present relief. 
And this is effected by taking down, as in an ordinary 
cause, the examinations or depositions of the witnesses, — 
which in the event of the right being tried at any fiiture 
period, when the attendance 6f the witnel^ses can no longer 
be procured, may be received in evidence between the 

(c) 1 Mad. Chan. 126. By 15 & court ; and this without prejudice 
16 Viet. c. 76, s. 226, it is provided, to the liability of the person, so vio- 
that in case any action, suit, or pro- lating the injtinction, to punishment 
ceeding, shall be commenced or pro- for the contempt 
secuted in disobedience to any in- ^ (d) 17 & 18 Viet, c. 125, ss. 79 — 
junction, the court in which it is so 82 ; sup. vol. iii. p. 484^ And see 
commenced or prosecuted, shall, on also 15 & 16 Viet c. 83, s. 42, in 
production of the writ of injunction, reference to infringement of a pa- 
suy all further proceedings in such tent (sup. vol. ii. p. 32). 
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same parties or those claiming under them (e). And with 
a view to extend the application of so convenient and 
important a remedy, it is now lately enacted by the 5 
& 6 Viet. c. 69, that any person who would, under the 
circumstances alleged by him to exist, become entitled, 
upon the happening of any future event, to any honour, 
title, dignity or office; or to any estate or interest in 
any property real or personal ; the right or claim to 
which cannot by him be brought to trial before the hap- 
pening of such event, — shall be entitled to file a bill in 
the High Court of Chancery, to perpetuate any testi- 
mony which may be material for establishing such claim 
or right (/). 

These are the principal, (for we must pass by the minuter 
points,) of the jurisdiction at present exercised in our 
courts of equity; [which differs, we see, very considerably 
from the notions entertained by strangers, and even by 
those courts themselves before they arrived at maturity ; as 
appears from the principles laid down, and the jealousies 
entertained of their abuse, by our early juridical writers 
cited in a former pageC^^); and which were received and 
handed down by subsequent compilers, without attending 
to those gradual accessions and derelictions by which in 
the course of a century, this mighty river had imper- 
ceptibly shifted its channel. Lambard, in particular, in 
the reign of Queen Elizabeth, lays it down (A), that 
“ equity should not be appealed unto but only in rare and 
‘‘ extraordinary Siiatters ; and that a good chancellor will 

(e) This is most frequent when rr. 6, 7 j xix. Gen. Ord. 5th Feb. 
lands are devised by will, away from 1861, r. 16. It will be remembered 
the heir at law: andahe devisee in- that a jurisdiction of a somewhat 
stitutes a suit to perpetuate the similar, though more limited, kind 
testimony of the witnesses to the has been recently conferred on the 
will. This is what is usually meant New Divorce Court in reference to 
hy proving a will iitChancery. (3B1. the questions of legitimacy and 
Com. 450. ) nationality. Vide sup. vol. ii. p. 254. 

(/) As to the practice in such (g) Vide sup. p. 27. 
suits, see Consol. Gen. Ord. 1860, ix. (A) Archeion, 80, 81. 
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not arrogate authority in every complaint that shall be 
brought before him, upon whatsoever suggestion : and 
“ thereby both overthrow the authority of the courts of 
common law, and bring upon men such a confusion and 
‘‘ uncertainty, as hardly any man should know how or 
how long to hold his own assured to him.” And cer- 
tainly, if a court of equity were still at sea, and floated upon 
the occasional opinion which the judge who happened to 
preside might entertain of conscience in every particular 
case, the inconvenience that would arise from this uncer- 
tainty, would be a worse evil than any hardship that could 
follow from rules too strict and inflexible. Its powers 
would have become too arbitrary, to have been endured in 
^ country like this; which boasts of being governed in all 
respects by law, and not by will. But since the time when 
Xambard wrote, a set of great and eminent lawyers who 
have successively held the Great Seal, have by degrees 
erected the system of relief administered by a court of 
equity into a regular science ; which cannot be attained 
without study and experience, any more than the science 
of law : but from which, when understood, it may be known 
what remedy a suitor is entitled to expect, and by what 
mode or suit, as readily and with as much precision, in a 
court of equity, as in a court of law^ 

It would carry us beyond the bounds of our present pur- 
pose to go ftirther into this matter. It seemed desirable 
to go so &r ; because strangers ore apt to be confounded 
by nominal distinctions, and 'the loose unguarded expres- 
sions to be met with in the best of our writers; and thence 
to form erroneous ideas of the separate jurisdictions now 
existing in England, but which never were separated in any 
other country in the universe. ^ 

It hath also afforded us an opportunity to vindicate, on 
the one hand, the justice of oiir courts of law from being 
that harsh and illiberal rule, which many 4re too ready to 
suppose it ; and, on the other, the justice of our courts of 
equity from being the result of mere arbitrary opinion, or 
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[an exercise of dictatorial power, which rides over the law 
of the land, and corrects, amends and controls it by the 
loose and fluctuating dictates of the conscience of a single 
judge. 

III. It is now high time to proceed to the practice of 
our courts of equity thus explained and thus understood;] 
and in our remarks on this subject, — omitting all inferior 
jurisdictions, — we shall confine ourselves to the superior 
court, viz. the High Court of Chancery, held before the 
Lord Chancellor ; Avith its branches, of which the Master 
of the Kolls and the Vicc-chanceUors arc respectively the 
judges (i). 

According to the present system of practice — comprising 
great improvements recently introduced by the jirovisions 
of various acts of parliament, and the General Orders of the 
court founded thereon (h ), — [the first commencement of a 
suit in chancery,] Avhich is analogous to an action in the 
common law courts, [is by prefen’ing a bill (Z) to the Lord 
Chancellor in the style of a petition ; humbly complain- 
ing, shoAveth unto his lordship A. B. &c., the above-named 
plaintiff*, as follows: — &c.”(»i). This bill is in the nature 

(i) As to the High Court of March, 1860; 1st Feb. 1861 ; 5th 
Chancery, vide sup. vol. iii. pp. 414 Feb. 1861 ; 13th July, 1861 ,• 16th 
et seq. August, 1861; 1st January, 1862; 

(A:) See the statutes cited, sup. 16th May, 1862. There are, besidA, 
vol. III. p. 425, n. («), et sup. p. 41. sets of regulations of 8th August, 
See also vol. i. pp. 258. 263, 272, 1857, as to business sn cAmmiers, and 

285, 484, 640, n., as tot^e jurisdic- *of 15th March, 1860, as to business 
tion recently conferred on this court in the Registrar's oftices. 
in dealing with settled estates. As (1) It may be here observed that 
to the General Orders in Chancery by 15 & 16 Viet. c. 86, parties seek- 
(which were formerly extremely nu- ing equitable relief were, in some 
merous), these have ifceii recently cases, allowed to file a claim instead 
consolidated into a single set, abro- of a bill. But this mode of pro- 
gating (with certain exceptions) as ceeding is now abolished. (See 
from the 14th Feb. 1860, all there-^ Consol. Gen. Ord. vii.i, r. 4.) 
tofore made. Since the promulgation (7/t) See the form of a bill referred 
of these Consolidated Orders addi- to in Consol. Gen. Ord. ix., r. 2, 
tional ones have been issued, bear- contained in sched. A. annexed to 
ing date 6t1i March, 1860; 20th the Orders. As to the proper par- 

VOL. IV. E 
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[of a declaration sit common law, or a libel and allegation 
in the spiritual courts {n) ; setting forth the circumstances 
of the case, as some fraud, trust or hardship ; and praying 
relief, as the case may require (o). And if the object of the 
bill be to stay waste or other injury, or to stay proceedings 
at law, an injunction is also prayed ( p). 

The bill must be signed by counsel, as a certificate of 
its decency and propriety ((7).] For neither the bill nor 
any other pleading must contain scandalous or impertinent 
matter, the costs occasioned by which will be ordered 
to be paid by the party introducing the same (r) ; and 
matter of a scandalous kind ivill be also ordered to be ex- 
punged (5). 

The bill — which must be printed (^) — has also subscribed 
to it the names of the several defendants, and the name 
and place of abode of the plaintiff‘’s solicitor. And it is 
filed in court («), and served on the defendant by dclivcr- 

ties to a suit, and objections in re- r. 2, et sched. A. As to amending 
ference' to want of parties, &c., new bill, ibid. r. 8 et scq. 
regulations were made by 15 & 16 (r) See Consol. Gen. Ord. xl., r. 

Viet. c. 86, 88. 42, 43, 44, 49, 51, 10, 11. 

52; and see Consol. Gen. Orders, («) See ib. xvi., r. 21. Formerly 
vii. As to motion or application bills or other pleadings might be 
without bill, vide post, p. 65. excepted to for impertinence as well 

(m) Vide sup. vol. in. p. 450. as for scandal.- But exceptions for 

(o) See South Eastern Railway impertinence, are now abolished by 

Company v. Submarine Electric 15 & 16 Viet. c. 86, s. 17. 

Company, 23 L. J., Ch. 183 ; Hill o. (0 Consol. Gen. Ord. ix. Where, 
The Great Northern Railway Com- however, the bill prays a writ of 
pany, 5 Dc G. M. & G. 66. Thought injunction, <^r a writ ne exeat regno ; 

the bill usually prays some equitable or is 'tiled for the purpose solely, 

relief, yet by 15 & 16 Viet. c. 86, s. (or inter alia,) of making an infant 

50, no suit shall be open to objec- a ward of the court ; ~a written copy 

tion on the ground that a merely may be filed in the first instance, 

declaratory decree or order is sought on the persq ial undertaking of the 

thereby ; and it shall be lawful for plaintiff, or his solicitor, to file a 

the court to make binding declara- printed copy within fourteen days, 
tions of right, without granting i(15 & 16 Viet. c. 86, s. 6.) 
consequential relief. (n) Filing is now performed by 

(p) See Wood 0 . Beadcll, 3 Sim. the clerks of records and writs. (5 & 

273. 6 Viet. c. 103 ; 15 & 16 Viet. c. 86, 

. (q) SeeConsoLGen. Ord. viii.,ix., s. 1; Consol. Ord. viii.) Ily Ord. 
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ing a copy thereof cither to’.himself personally, or leaving 
the same at his dwelling-house (a;). And on the bill so 
served there is an indorsement, commanding the defend- 
ant to appear within eight days after the service, and that 
he observe what the court shall direct (y). 

If the defendant, on service of the bill, should neglect to 
appear within the time limited by the rules of the court, — 
i. e., when he is within the jurisdiction of the couit, within 
eight days after service (z ) — the plaintiff may apply that 
an appearance may be entered for him ; and such furtlier 
proceedings may be had in the cause as if defendant had 
actually appeared (a). 

If, on the other hand, the defendant absconds, so that 
it Is found im])racticable to serve the bill, the court may 
order an appearance at a certain day, a copy of which 
order shall be inserted in the London Gazette, and other- 
wise published as the court may direct; and if the defend- 
ant should fail to aj)pear at the time so appointed, the court 
may order an appearance to be entered for him on the 
application of the plaintiff (ft). In cases also where the 

vi. every bill before being filed (!«> & IGVictc. 86, ss. 2| 3.) Where 

must be marked (at the option of no account, payment, conveyance or 

the plaintiff) either with the words other direct relief is sought against 

** lord chancellor” or the words a party to a suit, the endorsement 

** master of the rolls ;** and where requiring such party to appear need 

the bill is marked *Mord chancellor,” not be made. (Consol. Gen. Ord. 

the plaintiff shall also write under- x., r, 11.) 

neath, the name of one of the vice- (z) Consol. Gen. Ord. x., r. 3. It 
chancellors for the tinij/being ; and 'will be remembered that the same 
the cause shall thenceforth '*be at- period for appearance Js given to 

tached to the court of the master of the defendant in an action on being 

the rolls or of such vice-chancellor, served with a writ of summons, 

as the case may be. (Vide sup. vol. iii. p. 386.) 

(x) 15 & 16 Vict.t>c. 86, s. 5; (a) 15 & 16 Viet. c. 86, s. 4. See 

Consol. Gen. Ord. x. Consol. Ord. x., rr. 3, 4. See also 

(y) 15 8c 16 Yict c. 86, s. 3, and Ord. xxii. 

schedule to the Act. This service of (^) 15 8c 16 Viet. c. 86, s. 4; 

the bill, with an indorsement, is in Consol. Oi'd. x., r. 6. See also 11 

lieu of the former practice of serving Geo. 4 & 1 Will. 4, c. 36, s. 3. 

a writ of subpoenOf which is abolished. 

E 2 
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defendant’s intention to leave the kingdom, in order to 
avoid process, i^ known, and there is an equitable demand 
against him of a pecuniary kind and of certain amount, 
the plaintiff is entitled immediately, upon bill filed and 
upon a proper affidavit of the facts, to apply to the court 
for a writ of ne exeat regno to restrain the defendant’s 
departure, until security for payment shall have been 
given (c). 

Upon the defendant’s appearance, the plaintiff is entitled 
to have the defendant examined in answer to the bill, and 
for that purpose to file interrogatories (rf); a copy of which 
is to be delivered to the defendant, who within due time 
must either put in his answer^ or his demurrer or plea ; and 
even if the plaintiff recpiires no answer, yet it is competent 
to the defendant, if he think fit, to put in any of these, of 
his own accord. If on the other hand, on an answer being 
required, he neither answers, pleads nor demurs, he is then 
said to be in contempt (e); and upon proper process in that 
behalf he may be committed to prison (/), or, (if Ke is not 
to be found,) his lands and goods may be sequestrated, 
until he clears his contempt (^). The plaintiff also, in such 
case, is entitled either to proceed with the cause as if the 


(c) See Dan. Pr. by Headlanii p. 
271. If the defendant be out of the 
jurisdiction of the courti at the time 
the suit is commenced, the court 
may order the bill to be served in 
such places as it thinks fit. (1/i & 
16 Viet. c. 86, 8. 4; Consol. Gen. 
Ord. X., r. 7.) 

(d) Formerly the interropfatorics 
were contained in the bill itself, and 
were inserted in every case. But 
now by 15 & 16 Viet c. 86, s. 10, 
the bill shall contain no interroga- 
tories for the examination of the 
defendant As to their form and 
the rules of practice concerning 
them see Consol. Gen. Ord. xi. et 


sched. B. 

(e) See Consol. Gen. Ord. xii. as 
to the process by attachment on 
such contempt 

(/} As ^ chancery prisoners in 
conteiYjpt, s^ 23 & 24 Viet. c. 149. 

(g) He is also in contempt, if after 
service he fails to appear; but in 
this case, as already stated, there is 
now a remedy, by entering an ap- 
pearance for uim, which has caused 
the process by attachment for con- 
tempt in such cases to be nearly 
clisused ; and by Consol. Gen. Ord. 
X., r. 10, an attachment for want of 
appearance cannot now issue with- 
out special order of the court. 
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defendant had filed an answer traversing the case made by 
the bill {k ) ; or else upon the execution of an attachment 
against the defendant for such contempt, to have an order 
that the bill be taken pro confesso (i). If the defendant, 
however, makes oath that, by reason of poverty, he is 
luiable to employ a solicitor to put in his answer, and the 
allegation should appear to be true, a solicitor and counsel 
will be assigned him by the court for that purpose {j). 

But the defendant shall be supposed to pursue the regu- 
lar course ; and either to demur, to plead, or to answer. 

[A demurrer in equity is nearly of the same nature as a 
demurrer in law, being an appeal to the judgment of the 
court,] whether upon the face of the bill itself the de- 
fendant shall be bound to answer; — as, [for want of 
sufficient matter of equity therein contained ;] or by reason 
of the bill seeking [a discovery of a thing which may 
cause a forfeiture of any kind, or may convict a man of 
any criminal misbehaviour.] And the effect of a de- 
murrer IS that, if allowed, the plaintiffs bill shall be dis- 
missed ; if overruled, the defendant is ordered to answer (/*). 

A plea is founded upon some matter not apparent on 
the face of the bill ; and [may be either to the jurisdiction ; 
showing that the court has no cognizance of the cause ; or 
to the person, showing some disability in the plaintiff, — as 
by outlawry and the like. Or it is in bar ; showing som$ 
matter wherefore the plaintiff can demand no relief, — as 
an Act of Parliament, a release, or a formal decree (Z). 
And the truth of ahy pba the defendant is bound to prove, 
if put upon it by the plaintiff. But as bills are ofl;en of a 


(/i) The plaintiff’s course in such 
a case is to file a trave'^sing note to 
the above effect (See Consol. Gen. 
Ord. xiii.) . 

(j) Consol. Gen. Ord. xxii. A ' 
defendant against whom an order to 
take a bill pro cot^esso is made, is 
at liberty to appear at the hearing 
of the causey and if he waives all ob- 


jection to the order, but not other- 
wise, he may be heard to argue the 
case upon the merits, as stated in the 
bill. (Ibid. r. 7.) 

(j) See Consol. Ord. iii. 

{k) As to the practice on de- 
murrers, see ibid. xiv. 

(1) As to pleas, see ibid. 
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[complicated nature, and contain various matter, a man 
may plead as to part, demur as to part, and answer as to 
the residue. But no exceptions to formal minuticB in the 
pleadings, will be licrc allowed; for the parties are at 
liberty, on the discovery of any errors in form, to amend 
them (m). 

An answer is the most usual defence that is made to a 
plaintiff’s bill.] It is the statement of the defendant him- 
self as to those matters of) fact to which the bill refers, or 
as to which interrogatories are filed ; and by means of it, 
the plaintiff obtains a discovery^ as it is called, of facts 
which it might be otherwise impossible to prove (tz). This 
statement [is given in upon oath, or the honoui* of a peer 
or peeress (o); but where there are amicable defendants, 
their answer is usually taken without oath, by consent of 
the plaintiff (j?).] 

[An answer must either deny or confess all the material 
parts of the bill.] And where it does not denyj[it may 
confess and avoid, that is, justify or palliate the facts ;] or 
it may simply admit the case made by the bill, and submit 

(m) “ En cest Court de Chauncerie, examined as a witness at the trial of 
homme ne serra prejudice par son mis- the. cause. And, by 17 & 18 Vict. 
piedying ott pur de/aut de forme, mes c. 125, ss. 51 — 57, interrogatories 
solonque le veryte del mater, car il may now be delivered, in actions in 
doit agarder solonque consciens, et the common law courts, by either of 
^mi ex rigore juris,*' — (Dyversit5 des the parties, to the opposite party, as 
Courtes, edit. 1534, fol. 29G, 297; to any matter on which dtscoecry may 
Bro. Abr. tit. Jurisdiction, 50.) ^ be sought^ (Vide sup. vol. iii. p. 

(fi) As to the practice on answers, 633.)^ ^ 

see Consol. Gen. Ord. xv. Until a (o) See Consol. Gen. Ord. xv., 
recent period, the party to an action r. 0. But if a peer be examined 
could not be compelled, in a court as a witness^ he must be sworn, 
of common law, to give evidence; (Meers v. Lord Stourton, 1 P. W. 
and discovery was an incident, there- 146.) In 1$ie case of a corporation 
fore, peculiar to a court of equity; aggregate, the answer must be under 
and one that of course tended most their common seal. (Consol. Gen. 
materially to amplify Us jurisdic- Ord. ubi sup.) 
tion. But, by 1^ & 15 Vict c. (p) Answers must be printed and 
99, and 16 & 17 Vict. o. 83, either signed by counsel. See Consul, 
of the parties is now, in most cases, Gen. Ord. xv. schedf (C.), and Gcii. 
competent and compellable to be Ord. 6ch March, 1860. 
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to the judgment of the court upon it. But the defendant 
may in his answer, besides addressing himself* to the bill 
or interrogatories, introduce such statements material to 
the case, as he may think it advisable to set foHh ; and he 
is also at liberty, in support of his case, to file interroga- 
tories for the examination of the plaintiif, in order to obtain 
from him a discovery of any material facts (y). Where, 
however, he has any relief to pray against the plaintiff, 
[he must do it by an original bill of his own, which is 
call^ a cross hill (r).] 

If the plaintiff considers the answer as insufficient, he 
may take and file exceptions thereto, (which, if allowed, 
will oblige the defendant to put in a more sufficient one). 
On the other hand, [if the plaintiff finds sufficient matter 
confessed in the answer to ground a decree upon, he may 
proceed to the hearing of the came upon hill and answer 
only; but in that case, he must take the defendant’s 
answer to'be true in every point.] If, therefore, he finds 
that it Wuld be unsafe to admit this, and that his case 
requires him to controvert the truth of some matter that 
the defendant has alleged ; or to go into evidence in sup- 
port of what he has himself alleged ; he is at liberty to 
reply to the answer, to the effect that he hereby joins 
issue with the defendant ” {s). So a replication to the same 
effect may be filed by the plaintiff, in case he shall not 
have required an answer, and the defendant shall not have 
exercised his righty)f putting in an answer, plea, or de- 
murrer, without rtKiui^ftion,— '*for the rule is, that the de- 
fendant in this case shall be considered as having traversed 
(or denied) the case made by the bill (0- Upon the filing of 
the replication, either under these circumstances, or after 
an answer made,* the cause is deemed to be at issue (u) ; 
and the parties then proceed to proof of the facts. 

(q) 15 & 16 Viet. c. 86, s. 19. (s) Ibid., xviii., r. 2. 

The plaintiff ’s answer to such inter- (/) 15 & 16 Viet. c. 86, s. 26; 

rogatories, must be printed. (Gen. Consol. Gen. Ord. xvii., r. 1. 

Old. 6th Marcli, 1860.) (u) Consol. Gen. Ord. xvii. The 

(r) As to cross bills, see Consol. cause was formerly not at issqa till 

Gen. Old. xix., r. 5. 
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However, it is competent to the plaintiff under any cir- 
cumstances, instead of filing a replication, to take the 
course, (after answer, or after the time for answer has ex- 
pired,) of moving the court for such decree or decretal order 
as he may think himself entitled to ; upon which both he 
and the defendant, will be at liberty to file affidavits on 
either side: and the cause will be disposed of in this 
summary way, upon motion ; or the court will give such 
directions as to the further prosecution of the suit, as 
the circumstances may be Found to require (x), ^ 

But if, instead of this, a rejdication bo filed, and the 
cause be brought to issue, and the parties proceed to 
proof in the regular way ; — the plaintiff (or any defendant) 
may apply to the judge in chambers for an order that the 
evidence in chief as to any particular facts or issues, shall 
be taken viva voce at the hearing of the cause, and in 
case such application is granted, both the examination in 
chief, and also the cross-examination and re-examination, 
as to the facts and issues specified in the order made, are 
taken before the couii: at the hearing accordingly. In 
case, however, no such application or order shall be 
made, — and as to any facts or issues not included by any 
such order made, — each party in a cause is at liberty to 
verify his case, either wholly or partially, by the oral 
examination of witnesses ex parte before one of the exami- 
ners of the court (y), or before a special examiner ap- 
pointed for the purjiose. At such c?i^mination only the 
party producing the witness,’ his co^sei^ solicitor or agent 
shall have a right to be present. And the examiner 
takes down their depositions (ar), which are afterwards 
transmitted by him to the Record Office of the court, to 
be filed ; and any party to the suit is entTUed to have copies 

, « 

the service of a subpoena to rejoin; Court of Chancery, see 16 & 17 Viet, 
but no Bubpeena to rejoi^ is now c. 22. 

issued. (Ibid.) (ar) Every examination so taken 

(jr) 16 & 16 Viet. c. 86, s. 15. ex parte, shall be deemed to bean. 
See Consol. Oen. Ord. xxiii., r. 4. (affidavit, (Gen. Ord. 5th Feb. 1861, 
(y)' As to the examiners of the r. 6.) 
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thereof, on payment of a regulated fee (a). As to the proof 
so taken, we need only add, that the rules as to the com- 
petency of witnesses, and generally the whole law of 
evidence, are the same as those which obtain in a court of 
common law, and to which our attention was called in a 
former part of the work (fi). 

The evidence (however taken) must be closed within a 
certain period, limited by the practice of the court (c); and 
the cause is then ripe to be set down for hearing (rf); 
[and either party may be subpoenaed to hear ju^jgment on 
the day fixed for the hearing ; and then, if the plaintiff does 
not attend, his bill is dismissed with costs.] On the other 
hand, if the defendant makes a default, a decree will be 
made against him (e). 

[When there are cross causes, or a cross bill filed by the 
defendant against the plaintiff in the original cause, they 
arc generally contrived to be brought on together, that the 
same hearing and the same decree may serve for both of 

(a) All affidavits and depositions „ (r) Consol. Gen. Ord. xix. ; Gen. 

used at the hearing, are required to Ord. 5th Feb. (18G1), r. 5. 
be printed. (Gen. Ord. 16th May, (J) The hearing may be before 

1862.) The course of taking proof either the master of the rolls or one 

above described was substituted by of the vice-chancellors, according to 
Gen. Ord. 5th Feb. 1861, (see 23 the court which has been selected, 

& 24 Viet. c. 128,) for that pre- or it may tal^e place, if so ordered, 

scribed by 15 & 16 Vict. c. 86, under before the lord chancellor himself, 

which all the parties might be (at Within four weeks after the e^i- 
the option of any of them) publicly dence is closed, the plaintiff is 
examined, cross^exami^d, and re- ^ required to set down the cause for 
examined before the exaigjner — a hearing and obtain and serve on 

course which, by agreement, may still the defendant a subpoena to hear 
be adopted. (Gen. Ord. 3rd Feb. judgment. After the expiration of 
1861, r. 10.) Prior to the 15 & 16 that time, the cause may be brought 

Viet. c. 86, the course of proof was on by the defendant. (See Consol, 

by the examination ol^the witnesses Gen. Ord. xxi.) 

before commissionera, taking their (s) By Consol. Gen. Ord. xxiii., 
written depositions in answer to r. ^2, where a defendant makes de- 

written interrogatories, and in the fault at the hearing of a cause, the 

absence of the parties, according to decree shall be absolute in the 6rst 

the method of the civil law. instance, without giving the defen- 

(5) Vide sup. vol. ixi. pp. 639 et dant a day to show cause. 



58 


BOOK V.— OF CIVIL INJURIES. 


[them. The method of hearing causes in court Is this.] 
The parties on both sides appearing by their counsel, the 
plaintiff’s counsel open the pleadings and state his case, 
the matters in issue, and the points of equity arising 
therefrom. They also read in court such affidavits and 
depositions as may have been taken by the plaintiff, to- 
gether mth such parts of the defendant’s answer as arc 
thought material or convenient, and make their observsi- 
tions and arguments thereon. Then the defendant’s counsel 
go through the same process for him, and the leaditig 
coimsel for the plaintiff is heard in reply. [Wlicn all are 
heard, the court pronounces the decree^ adjusting every 
point in debate according to equity ; which decree being 
usually very long, the minutes of it arc taken down by 
the Registrar. The matter of costs to be given to either 
party is not here held to be a point of right but merely 
discretionary, (by the stat. 17 Ric. II. c. 6,) according to 
the circumstances of the case, as they appear more or less 
favourable to the party vanquished. And yet the stat. 
15 Hen. VI. c. 4, seema expressly to direct, that as well 
damages as costs shall be given to the defendant, if ^vrong- 
fully vexed in this court (/). 

The decree is either interlocutory or finah It very 
seldom happens tl^at the first decree can be final, or con- 
clude the cause ; for, if any matter of fact is strongly con- 
troverted, this court usually directs the matter to be tried 
by jury ; especially such facts as the mlidity of a wiU, or 
whether A. is the heir at law to B,] This was formerly 
(as no jury could then be summoned to attend this court,) 
always directed to be tried in a court of common law, 
and in the form of a feigned issue ; that is, a scries of 
pleadings was arranged between the parties, in the same 
form as if an action had been commenced at common law, 
upon a wager involving the fact in dispute ; and the issue 

♦ 

(/) As to equity costs generally, seq. As to the practice on taxing 
see Seton on Decrees, p, 90, 3rd costs, &c., see Consol. Gen. Ord. xl. 
ed. i.paii. Chau. Pr. pp. 1027 et 
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joined thereon was referred, (as it would be in the case of 
an ordinary action,) to a jury. But feigned issues were 
disused after the 8 & 9 Viet. c. 109, s. 19, which made 
it lawfiil for any court cither of law or equity to refer any 
question of fact to a jury in a direct form. And by 21 
& 22 Viet. c. 27, ss. 3 — 6, provisions were made enabling 
the Court of Chancery itself to summon a jury to try any 
(picstions of fact (g). Moreover, it was formerly the prac- 
tice to refer questions of law to the opinion of one of the 
superior courts of common law, who, after argiinffent, cer- 
tified their opinion to the Lord Chancellor, and on such 
certificate the decree was usually founded. But by 15 & 16 
Viet. c. 86, s. 61, the practice of dii'ecting a cjisc to be 
stated for the opinion of a common law court was pro- 
hibited, power being, at the same time, given to the 
Court of Chancery to determine any questions of law 
necessary to the decision of the equitable question at 
issue (A). And now, by 25 & 26 Viet. c. 42, it is further 
enacted, that in all cases in which any relief or remedy 
within the jurisdiction of the Court of Chancery, shall 
be sought in any cause or matter pending there, and 
whether the title to such relief or remedy be or be not in- 
cident to or depending upon a legal right, — every question 
of law or fact cognizable in a coiuii of common law, on the 
determination of which the title to such relief or remedy 
depends, shall be determined in the Court of Chancery. 
It is, however, prjTvided that^if such course appears more 
convenient, any question of fact maybe directed to be tried 
at the assizes or sittings for I^ndon or Middlesex ; and 
that nothing in that Act shall make it necessary for a 
court of equity to grant relief in any suit concerning any 
matter as to which a court of common law has concurrent 
jurisdiction^ if it shall appear to the court that such matter 

m 

(g) See Consol. Gen. Ord. xli., r. upon the request of the lord chan- 
26 ct seq. cellor, the presence of one of the 

{h) By 11 & 16 Vict. c. 83, s. 8, common law judges at the sitting 
provisions are made for obtaining, of the court. 
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has been improperly brought into equity, and ought to 
have been left to the sole determination of a court of com- 
mon law (i). 

[Another thing also retards the completion of decrees. 
Frequently long accounts are to be settled, incumbrances 
and debts to be inquired into, and a hundred little facts 
to be cleared up, before a decree can do full and sufficient 
justice.] The investigation of these matters is conducted 
cither by the Master of the Rolls, (or by one of the Vice- 
chancellors,) sitting at chambers ; or by his chief clerk acting 
there under his direction. And the result is stated in the 
form of a short certificate, (or, if the judge so directs, a 
formal report) ; which, if the judge approves, he signs and 
adopts ( 7 ). 

When the inquiries, directed by the decree, are com- 
pleted, the cause is again brought before the court. A 
final decree is then made, the perfoimance of which is 
enforced, if necessary, by attachment of the person (A) and 
sequestration of the estate (/). On due service also of a 
decree or order for delivery of possession of an estate, the 
party prosecuting the same is entitled to a writ of assistance; 
directed to the sheriff of the county in which the lands lie, 
and authorizing him to enter the premises and eject the 
defendant, and put the plaintiff in possession. Moreover, 
by 11 Geo. IV. & 1 Will. IV. c. 36, s. 15, where any 
person has been committed for a contempt, for not exe- 
cuting any instrument as the court has greeted, the court 
may, under such circumstances as in {he ^tute mentioned. 


(0 25 & 26 Viet. c. 42, s. 4. • 
(j) As to preliminary accounts 
and inquiries, see Consol. Gen. Ord. 
XX. It is provided by 15 & 16 Viet, 
c. 18, 88. 26 — 30, that this course 
may be taken with respect to all 
such matters as may be more con- 
-veniently disposed of at chambers 
th^n in open court. Such matters 
as. these were formerly referred to 
a master in chancery. As to the 


masters in chancery t vide sup. yol. iii. 
p. 426, note (5). 

(^) See Roberts v. Ball, 3 Smale 
& Giff. 168. 

(0 See Consol. Gen. Ord. xxix., 
r .1 3. When a decree is obtained 
against a person having privilege 
of peerage or of parliament, there 
can be no proceeding by attach- 
ment, but it must be by sequestration 
only. 
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order the same to be officially executed. And by 1 & 2 
Viet. c. 110, s. 1, all decrees and orders of the courts of 
equity, and all orders of the Lord Chancellor in matters of 
lunacy, (whereby any sum of money or costs shall be pay- 
able to any person,)— shall have the effect of judgments in 
the superior courts of common law(»i); and the persons to 
whom the payment is to be made shall be deemed judg- 
ment creditqjrs, within the meaning of that Act(n). 

[If by the decree either party thinks himself aggi’Ieved, 
he may petition for a rehearing^] before the judge by whom it 
was pronounced, (whether the Lord Chancellor, the Master 
of the Kolls, orone of the vice-chancellors); or, unless pro- 
nounced by the Lord Chancellor himself, mtiy appealio the 
Lord Chancellor; and the Lord Chancellor may, if he think 
fit, refer the matter to the court of appeal in chancery (o). 
[But after the decree is once signed] by the Lord Chancellor, 
which is always necessary before enrolment (jp), [and en- 
rolled,— it caimot be reheard or rectified, but by bill of re- 
view, or by appeal to the House of Lords. 

A hill of review may be had upon apparent en’or in judg- 
ment, appearing on the face of the decree ; or, (by special 
leave of the court,) upon oath made of the discovery of now 
matter of evidence, which could not possibly be had or 


(m) As to the effect of judgments 
in the superior courts of common 
law, and the recent enactments, re- 
quiring, in certain ca8<^, that, in 
order to bind land, &c., thqy must 
be registeredf &c., vide sup. vol. iii* 
pp. 669—671. 

(ft) If payment on such decrees 
and orders be not made within one 
month from the entry 9f the decree 
or order, the person to whom it was 
ordered to be made may sue out one 
or more writs oi fieri facias or elegit, 
and venditioni eseponaSf of the same 
nature with the wriu issued, under 
those names, by the courts of com- 


mon law. (Consol. Gen. Ord. xxix.^ 
r.6.) 

(o) By Consol. Gen. Ord. xxxi., 
jr. 1, no appeal or rehearing shall 
be allowed unless set down for hear- 
ing, and notice thereof served, with- 
in five years from the date of the 
decree— except by special order. 
Appeals may be heard either before 
the lord chancellor sitting alone, or 
before the court of appeal in chan- 
cery^ at the discretion of the lord 
chancellor. .(14 & 15 VicL c. 83, 
8. 12.) As to the court of appeal in 
chancery, vide sup. vol. iii. p. 4^|| 

(j9) 3 Geo. 2, c. 30. 
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[used at tte time when the decree passed. But no new 
evidence or matter, then in the knowledge of the parties, 
and which might have been used before, shall be a suffi- 
cient ground for a bill of review (y). 

An appeal to parliament^ that is, to the House of 
Lords (r), is the dcniier resort of the subject who thinks 
himself aggrieved (s) either by an interlocutory oi’der or a 
final determination in this court {t ) ; and it ^ effected by 
petition {u) to that House,] the decree or order having been 
first enrolled (x). The petition in this case must bo signed 
by two counsel (of those engaged in the court below, or 
on the appeal), who must certify that there is a reasonable 


( 9 ) As to bills of review, see 
Consol. Gen. Ord. xxxi., r. 9 — 14. 

(r) Vide sup. vol. iii. p. 429. 

(s) *This jurisdiction is said (Com. 
Journ. 13th March. 1704) to have 
begun in the eighteenth year of 
James the first ; and it is certain that 
the first petition which appears in 
the records of parliament was pre- 
ferred in that year (Lords’ Journ. 
23rd March, 1620) ; and that the 
first which was heard and deter- 
mined, (though the name of appeal 
was then a novelty,) was presented 
in a few months after (Lords’ Journ. 
8 rd, 11th, 12th December, 1621), — 
Both levelled against the lord chan- 
cellor Bacon for corruption and 
other misbehaviour. It was after- 
wards warmly controverted by the 
house of commons, in the reign of 
Charles the second. (Com. Journ. 
19th November, 1675.) But this 
dispute is now at rest; (Show. Par. 
Ca. 81 ;) it being obvious to the 
reason of all mankind, that when 
the courts of equity became prin- 
cipal tribunals for deciding causes 
of property, a revision of their de- 

C s, by way of appeal, became as 
issary as the revision of the 
judgments of the courts of common 


law, by a proceeding in error. 

(0 By 14 & 15 Viet. c. 83, s. 10, 
this extends to the decisions of the 
court of appeal in chancery. 

(tt) By 55th Standing Order, 
House of Lords, 13th July, 1678, 
petitions of appeal from any court 
of equity must be presented within 
fourteen days after the first day of 
the meeting of parliament, or four- 
teen days after the decree made and 
entered. And by 118th Order, no 
petition of appeal from any decree 
in equity shall be received after 
two years from the signing and 
enrolling or extracting of the de- 
cree, and the end of fourteen days 
after the first day of the meeting 
of parliai^ut next ensuing, unless 
the appellant be under disability. 
&c. ^ 

(x) As the general rule, a decree 
or order must be enrolled within 
six months after it has been pro- 
nounced or Kade. But the petitioner 
may apply for an order, to the judge 
to whose court the, cause is attached, 
' to be allowed to enrol it, within five 
years. After that period it can only 
be enrolled by order of the lord 
chancellor, or lords justices. (Consol. 
Gen. Ord.xxiii.) 
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cause of appeal(y). Upon presenting which, and upon the 
appellant’s entering into recognizance to pay all such costs 
as the House shall think fit to award (z), an ordfer is made 
directing the respondent to put in his answer ; which being 
done, cither party may then apply to have the cause ap- 
pointed for hearing : and the appellant and respondent are 
respectively to deliver their printed cases, — signed by one or 
more counsd engaged in the court below or in the hearing 
of the appeaX and containing a narrative of the proceedings 
below, with so much of the proofs as the parties intend re- 
spectively to rely upon (a). [Hut no new evidence is admitted 
in the House of Lords upon any account, — this being a dis- 
tinct jurisdiction (i): which difiers it very considerably from 
those instances wherein the same jurisdiction revises and 
corrects its own acts, as in rchearings and biUs of review. 
For it is a practice unkno^vn to our law, (though constantly 
follow^ed in the spiritual courts,) when any superior coiut is 
reviewing the sentence of an inferior, to examine the justice 
of the former decree, by evidence that w as never produced 
below.] 

We have thus touched upon the principal circumstances 
of a suit in chanceiy, adhering througliout to the regular 
and ordinary course of that proceeding. But there are 
some variations and occasional incidents, of which it will 
be proper here to take some notice. 

1. It often happens in the course of a suit, that either of 
the parties have oebasiph to afnend; and more particularly 
this happens in the case of a plaintiff, where, upon the put- 
ting in of the answer, the new light afforded by it suggests 
the necessity of adding new parties, or introducing new 
matter by way of amendment of his bill. Such an amend- 
ment is in all cases allowed, at least upon payment of 
costs ; and tlie defendant (if required) must answer afresh 

{y) 58th Standing Order, House (a) See Xords’ S. O. cxv, cxviL 
of Lords, 3rd March, 1697. (6) GUb. Bcp. 155, 156. ' 

(<) See Ord. 26th Jan. 1810. 



64 


BOOK V, — OF CIVIL INJURIES. 


to the bill so amended. And this extends even to facts 
which may have occurred since the institution of the suit, 
if the cause is otherwise in such a state as to allow of 
amendment ; or if not, the plaintiff is at liberty to annex 
a statement of such facts to the bill, and to require an 
answer to it from the defendant (c). 

2. It frequently happens that the suit is abated by death 
or marriage of parties, or becomes defectively reason of 
some change or transmission of interest or liability. In 
such cases an order of revivor or a supplemental order to 
revive or carry on the proceedings, may in general be 
obtained as of course (d) ; and by serving it on all proper 
persons, they ■will become parties to the suit, and will be 
bound to appear to the same ; — a guardian ad litem however 
being first appointed for such of them as may be infants 
or under any disability, that of coverture excepted (e). 

3. By another provision also recently introduced, with 
a view to the object of diminishing delay and exi)ense, 
persons interested in any question cognizable in the Court 
of Chancery (other than questions in bankruptcy, which 
constitutes a distinct and peculiar subject of jurisdiction), 
if they can concur in stating such question in the form of a 
special case for the opinion of the court, — are entitled to file 
such special case accordingly; subject to certain provisions 
for the protection of lunatics, married women, and infants, 
when they are included as concurring parties. And such 
special case having been set down for Rearing, the court is 
authorized to determine the questiqp, and by decree to de- 
clare its opinion thereon, without proceeding to administer 
any relief. And the declaration shall be as binding as it 
would have been if it had been contained in a decree made 
in a suit between the same parties, instillited by bill ; and 
aU executors, administrators, or trustees, making any pay- 

(c) 15 & 16 Viet. c. 86, 8. 53 ; ^IConsol. Gen. Ord. xxxii. Prior to 

ConsoL Gen. Ord. ix., rr. 8 — 24!. this statute, it was necessary in such 

(d) See 17 & 18 Viet. c. 100, cases to resort to a bill of revivoff 

8. 3. or in some instances to a supplemental 

(c) 15 & 16 Viet. c. 86, s. 52; bill. 
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ment, or doing any act in conformity with the declaration, 
shall be protected, as they w^ould have been by the express 
order of the court, made in such suit (/)• 

4. There may also take place in the course of a suit — and 
sometimes ^dthout bill (^), — cci-taiu occasional or interlocu- 
tory incidents, viz. motions (Ji) and petitions ( i). The first bf 
these may be made at all stages of a suit, and arc analogous 
to motions if! the court of common law (A) : but with this 
ditfercnce, that instead of granting, on a hearing ex partCy 
a rule to show cause in the first instance, a court of ecpiity 
))i*oceeds, in th(i first instance, to a hc^aring of the parties on 
both sides; recpiiring him, however, by whom the motion is 
made, to give previous notice to his advcrsfiry of the nature 
and time of the intended apjdlcation. A petition^ also, is 
ail incident of an intcrlocutoiy kind similar in general to a 
motion ; but adopted in certain cases where a more special 
statement is required, than can conveniently be comprised 
in a mere notice of motion. Such statement is accordingly 
prepared in the form of a petition to one of the judgijs in 
equity, — concluding with a jirayer of the appropriate relief; 
on winch a day is appointed by the judge for the hearing, 
and a cojiy of the petition and the appointment served on 
the o])posite party, 

5, Finally, it is to be remarked, that, though a suit in 
chancery is in general instituted by bill, this is not in-i 
variably the case,— for where the equitable rights of the 
Crown are concerned, (or the rights of those who arc under 
its particular protcQti#a, such as the objects of a pi^lblic 
charity,) the matter of complaint is brought fonvard by way 
of information filed in the name of the attorney-general or 

(/) 13 & 14 Vict.«b. 35. An {g) See 18 & 19 Viet. c. 131, 
analogous provision was introduced, s. 16. 

as regards a suit«at law, by 3 & 4 (hj See Consol. Gen. Ord. xxxiii. 
Will. 4, c. 42, s. 25, and has been* (t) See ibid, xxxiv. 

since extended by 15 & 16 Viet c. (Ar) As to motions, vide sup. pp. 

76, s. 42. Vide sup. vol. iii. pp. 663, 2, 3. 
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of the solicitor-general ( 1). If the rights of the Crown itself 
are not concerned, this is done at the instance of some 
person whose name is inserted in the information ; and 
who is termed the relator y and made responsible for costs. 
Proceedings in chancery indeed in the matter of charities, 
may also be by another method. For by 52 Geo. III. c. 101, 
in all cases of breach of charitable trust — or whenever the 
direction of a court of equity shall be deemed necessary for 
the administration of such trust — ^any two or more persons 
may, (on obtaining the previous sanction of the attoniey- 
gcncral or solicitor-general,) apjdy for relief by way of 
petition to the Lord Chancellor, Master of the Rolls, or 
Keci)er of the Great Seal ; and such person shall be heard 
in a summary way; and the order which the court makes 
thereon shall be conclusive, unless witlpn two years after- 
wards there be an appeal to the House of Lords (m). 

{1) In the construction of the Charitable Trusts Act, 1853), s. 28, 
Consol. Gen. Ord. the word ^*bilP* as to makinf^ application at cham- 
is to include ^information.*' (Pre- &m, (and without information, bill 
liininary Order, r. 4; sec also 2 or petition), in matters relating to 
Madd. 164.) charities. And as to the practice 

(ra) See also the provision con- under this provision, see Consul, 
tained in 16 & 17 Viet. c. 137 (The Gen. Ord. xli., r. 10, et seq. 
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CHAPTER XIV. 

OF INJURIES PROCEEDING FROM OR AFFECTING THE 
CROWN. 


Having thus considered the civil injuries, or [private 
wrongs, that may be offered by one subject to anotlier, — all 
of which are redressed by the command and authority of 
the sovereign signified by his Avrits returnable in his several 
courts of justice, which thence derive jurisdiction of ex- 
amining and determining the complaint, — we proceed now 
to inquire into the mode of redressing those injuries, to 
which the CroAvn itself is a party. Which injuries are either 
Avhen the Crown is the aggressor, — and which thereforci 
cannot without a solecism admit of the same kind of re- 
medy (a); — or else is the sufferer, and which then are 
usually remedied by peculiar forms of pi'occss appropriated 
to the royal prerogative. 

In treating therefore of these avc Avill consider, first, the 
manner of redressing those wTongs or injuries which a 
subject may suffer from the CroAvn; and then of redressing 
those, which the Cl'OAvn may receive from a subject. • 

# ^ 

I. As to the method of redressing such injuries as the 
subject may receive from the Crown. 

That the sovergign can do no wrong is a necessary and 
fundamental principle of the English constitution ;] yet, 
as observed in a former part of this work, his acts may in 
themselves be contraiy to law, and subject on that ground 
to reversal (6). 

(a) Bro. Ab. tit. Petition, 12, tit. (&} Vide sup. vol. ii. pp. 482, 
Prerog. 2. 498. 

F 2 
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For [whenever it happens that, by misinformation or 
inadvertence, the CroAvn hath been induced to invade the 
private rlghte of any of its subjects,] and the sovereign 
becomes by a [)roper representation informed of the injury 
sustained, — the law always then [presumes that to know of 
any injury and to redress it, arc inseparable in the royal 
breast ;] and [issues as of course, in the sovereign’s own 
name, his order to his judges to do justice to the painty 
aggrieved.] 

Though [the distance between the sovereign and his 
subjects is such that it rarely can hai>pcn,] as observed in 
a former place (c), [that any personal injury can j)rocecd 
from the prince to any private man;] and the law [in de- 
cency supposes that it never can or will happen at all ;] 
yet [injuries to the rights of propei'ty can scarcely be com- 
mitted by the Crown without the intervention of its officers. 
And for these officers the law, in matters of right, enter- 
tains no resi)cct or delicacy; but furnishes various methods 
of detecting the errors or misconduct of those agents, 
by whom the sovereign has been deceived and induced 
to do a temporary injustice.] 

As in ordinary cases, however, the Crown itself is the 
medium through which justice is obtained, so no relief can 
in general be had against the Crown by the ordinary me- 
thods of the common law or equity (ri) ; but only by such 


»(c) Vide sup. vol. ii. p. 499. ^ 

{d) 3 Bl. Com. 255; Jenkins, 
7S; Finch, L. 83. It is said, in 
some books, that before the time of 
Edward the first, the king might 
be sued as a common person, the 
form being, ** Pracipe Henrico regi 
Anglia:** but this seems of ques- 
tionable authority. (See Bac. «Ab. 
Prerog. E. 7.) Where the rights of 
the Crown, however, extend only 
to the superintendence of a public 
trust,— as in the case of a charity, 
or where its rights are only in- 


cident<'il1yVonccrned,and no attempt 
is mn4^ to divest its possession or 
title, — the proceeding may be by 
bill in Chancery, making the attor- 
ney-general defendant ; and even 
when the object is to divest the 
title or possession of the Crown, the 
sovereign may refer it to the lord 
chancellor to do right ; and may 
direct that the attorney-general shall 
be made a party to a suit in Chan- 
cery, to that purpose. See Chris- 
tian’s Bl. vol. iii. p, 428 ; fialch v. 
Wastall, 1 P. Wins. 445 ; Reeve v. 
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special forms of proceeding as the common law has pro- 
vided for this particular case. 

[The common law methods of obtaining possession or 
restitution from the Crown, of either real or personal pro- 
perty, are 1st, by petition de droit or petition of right; 
2ndly, by monstrans de droity manifestation or plea of 
right {e) : both of which may be preferred or prosecuted 
either on the common law side of the Court of Chiinccry, 
or in the Excheepier (/). ThQ former is of use when the 
Crown is in full possession of any hereditaments or chattels, 
and the petitioner suggests such a i*ight as controvci’ts the 
title of the Crown, grounded on facts disclosed in the pe- 
tition itself : in which case he must be careful to state truly 
the whole title of the Crown, otherwise tlic petition shall 
abate {g)\ and then, u])on tliis answer being indorsed or 
underwritten by the Crowm soit droit fait al partie — let 
right be done to the party (A), — a commission shall issue 
to inquire into the truth of the suggestion (i). After the 
return to which the attorney-general is at liberty to plead 
in bar ; and the merits shall be determined upon issue^or 
dcmuiTcr, as in suits between subject and subject. Thus, 
if a disseisor of lands which are holden of the Crown, 
dies seised without any heir, whereby the Crown is prima 
facie entitled to the lands, and the possession is cast on it, 
either by inquest of office, or by act of law without any 
office found; now the disseisee shall, here, have remedy 
by petition of righ#, — suggesting the title of the Crown, 
and his own superiqjr »ight before the disseisin made (/<).] 


Attorney-General, 1 Ves. 445; Simp- 
son V. Clayton, 4 Bing. N. C. 766; 
2 Roll. Abr. 213; Mjff. Treat, on 
Pleadings in Chancery. 

(e) As to these remedies (the first 
of which is said to owe its origin t^ 
Edw. 1), see Co. Entr. 402, 419; 
Bro. Ab. tit. Prerog. 2 ; Fitz. Ab. 
tit. Error, 8 ; Smith v, Upton, 6 
Man. & G. 252 ; Baron de Bode’s 
case, 8 Q. B. 208 ; Simpson v. Clay- 
ton, ubi sup. See also a Treatise 


on the Prerogative of the Crown, by 
Mr. Chitfy, jun. ; where full infor- 
mation will be found as to the pro- 
ceedings therein. 

(/) A petition of right may now, 
ho^fever, be instituted in any of the 
superior courts, (vide post, p. 71.) 

(g) Finbh, L. 255. 

(A) St. Tr. vii. 134. 

(«) Skin. 608 ; Rast. Ent 461. 

(A) Bro. Ab. tit. Petition, 20* ; 4 
Rep. 58. 
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But where the Crown is in possession, under a title the 
facts of which arc already set forth upon record, a party 
thereby aggrieved may have momtrans de droit ; which is 
putting in, in opposition to such recorded title, a claim of 
right grounded on certain facts relied upon by the claimant, 
without den 3 dng those relied upon by the Crown (Z) ; [and 
praying the judgment of the court, whether upon those 
facts the sovereign or the subject had the right.] As if, in 
the case before supposed, it is found by inquisition or in- 
quest of office, (a proceeding that we shall have occasion 
presently to explain,) that a tenant of tlie Crown died 
seised without heir, whereby the Crown is primd facie en- 
titled, — the disseisee may have remedy by monstrans de 
droit at the common law(m), setting forth that he had 
been disseised by such tenant (n). And [as the remedy 
by petition was extremely tedious and expensive, that of 
monstrans was much enlarged, and rendered almost uni- 
versal by several statutes (particularly 36 Edward 111. 
c. 13, and 2 & 3 Edward VI. c. 8) which also allow iii- 
qiisitions of office to be traversed (or denied), whenever 
the right of a subject is concerned, except in a very few 
cases (o).] 

As to the course of proceeding, we may remark, that [if 
upon cither the petition de droit or monstrans de droit^ the 
right be determined againt the Crown, the judgment is] 
that of ouster le main, or amoveas manusy viz. [** quod manus 
domini regis amoveantur, et possessio rekituetur petentiy salvo 
jure domini regis^^(p) — ^which last o?avse is always added 
to judgments against the sovereign (y), to whom no laches 
is ever imputed; and whose right — till some late sta- 
tutes (r), — was never defeated by any limitation or length 

(0 According to Blacketone (vol. (m) 4 Rep. See also Bac. 
iii. p. 2d6)» a monstrans de droit is Abr. tit. Prerog. 7. 
putting in a claim of right founded < (n) Co. Entr. ubi sup. 
on facts already acknowledged and (o) Skin. 608. 
established. But it is clear that ( p) 2 Inst. 695 ; Rast. Ent. 463. 

new facts may be introduced in a (9) Finchi L. 460; see stat. 2&3 

monstrans de droit by virtue of the Edw. 6, c. 8, s. 14. 

statutes 36 Edw. 8, c. 18, and 2 & 3 (r) Vide sup. vol. 11. p. 503 ; vol. 

Edw. 6, c. 8. (Sec Co. Entr. 402.) ill. pp, 563, 564. 
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[of time. And by such judgment, the Crown is instantly 
out of possession (s ) ; so that there needs not the indecent 
interposition of his o^vn officers, to transfer the seisin, from 
tiie sovereign, to the party aggrieved.] 

The proceedings upon, a petition of right, have however 
been made the subject of a recent statute (23 & 24 Viet, 
c. 34), under which the petition may, if the suppliant think 
fit, be intituled in any one of the superior courts of law or 
equity at Westminster, in which the subject-matter of the 
petition would have been cognizable, if the same had been 
a matter in dispute between subject and subject ; and it is 
provided, that such petition shall be left with the secretaiy 
of state for the home department for her Majesty’s con- 
sideration, who, if she shall think fit, may grant her fiat 
that right be done (on which fiat no fee or reward is to 
be taken) ; wh^upon (the fiat having been seived on the 
solicitor to the Treasury), an answer, plea, or demurrer 
shall be made on behalf of the Crown, and the subsequent 
proceedings be assimilated so far as practicable to the 
course of an ordinary action. And it is enacted, that, in 
cases in which a judgment of amoveas manus has hereto- 
fore been given on a petition of right, a judgment that the 
suppliant is entitled to the whjle or some portion of the 
relief sought by his petition under this Act, or to such 
other relief, and in such terms and conditions as the coui$, 
may think right, may be given instead, which shall have 
the same effect as-^such judgpicnt of amoveas manus {t). 
Upon any petition gf^right under this Act, it is also pro- 
vided, that costs shall be payable both to and by the 
Crown; subject to the same rules, so far as practicable, 
as obtain in proceedings between subject and subject {u). 
It is, however, provided, that nothing in the Act shall 
prevent any suppliant from proceeding as before it passed. 

(«) Finch, L. 459. to the Commissioners of the Trea- 

(/) 23 & 24 Viet. c. 34, ss. 9, 10. sury (or in matters affecting the 

(tt) Sect. 12. As to the certificate crown in its private capacity, to 
for costs against the Crown, given by the Treasurer of the Household,} 
the judge dealing with the petition, see sects. 13, 14, et sched. No., 5. 



72 


BOOK V. — OP CIVIL INJURIES. 


II. The method of redressing such injuries as the Crown 
may receive from tlic subject (m), are — 

1. [By such usual common law actions^ as are consistent 
with the royal prerogative and dignity. As the sovereign^ 
by reason of his legal ubiquity (r.), cannot be disseised or 
dispossessed of any real property which is once vested In 
him, he can maintain no action which supposes the dispos- 
session of the plaintiff, such as an ejectment (y) : but the 
Sovereign may bring a quare impedit (ar), which always sup- 
poses the complainant to be seized or possessed of the 
advowson.] So too [the sovereign may bring an action 
of trespass for taking away his goods, for breaking his 
closq, or other injury done to his soil or possession (a) : 
but such actions (though in strictness maintainable)] are 
not usually brought at the suit of the Cro^vn. [It would 
be equally tedious and difficult to ru# tlirough every 
minute distinction, that might be gleaned from our books 
with regard to this matter (6); nor is it in any degree 
necessary, as much easier and more effectual remedies are 
usually obtained by such prerogative modes of process as 
are peculiarly confined to the Crown. 

2. [Amongst these prerogative methods, is that of zw- 
quisition (or inquest^ of office (c) : w hich is an inquiry made 
by the sovereign’s officer, his sherift*, coroner, or cscheator, 
either virtute officii^ or by writ to them sent for that purpose, 
or by commissioners specially appointed, concerning any 

•* 

(u) Under this head Blackstone («) As to quare impedit ^ vide sup. 
(vol. iii. pp. 262, et scq.) comprises vol. iii. pf>. 476, 514, 701, et scq. 
the subjects of quo warranto and (a) Bro. Abr. tit. Prerog. 130; 
mandamue. But these are practically F. N. B. 90 ; Y. B. 4 Hen. 4, pi. 4. 

in the nature of remedies at the suit (5) Some of these, are discussed 

of a private litigant ; and in the in the case Lf Attorney- General v. 

arrangement of the present work it Lord Churchill, 8 Mee. & W. 172. 
has been deemed expedient so to (e) As to the farm of, and pro- 
class them. Vide sup. pp. 5, 14. feedings in, an inquisition of office, 

(a) Vide sup. vol. ii. p. 528. see 12 & 13 Viet. c. 109» s. 30, et 

(y) Bro. Ab. tit. Prerog. 89. As seq. See also Dean v, Rcginam, 15 
to an ejectment, vide sup. vol. iii. Mee. & W. 475. 
pp. ,476, 509, 710, et seq. 
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[matter that entitles the Crown to the possession of lands 
or tenements, goods or chattels {d ) ; and this is done by 
a jury of no determinate number — ^l)cing cither twelve, 
or less, or more. As to inquire whether the Crown’s 
tenant for life died seised, whereby the reversion accrues 
to the sovereign — ^^vhether A., who held immediately of 
.the Crown, died without heir; in which case the land 
must belong to the sovereign by escheat — whether B. be 
attainted of treason, whereby his estate is forfeited to the 
Crown — whether C., who has purchased lands, be an 
alien, which is another cause of forfeiture — whether D. be 
an idiot a nativitate, and therefore, together with his lands, 
a])pertains to the custody of the sovereign; and otlier 
questions of like import, concerning both tlie circum- 
stances of the tenant, and the value or identity of the 
lands. These inquests of oflSce were more frecpiently in 
practice during the continuance of the military tenures 
amongst us than at present ;] for then, upon the death of 
any tenant of the Crown, such inquest was held, [called 
an inquisUio post mortem^ to inquire of what lands he 
died seised, who was his heir, and of what age, in order 
to entitle the Idng to his mamage, wardship, relief, primer 
seisin, or other advantage, as the circumstances of tlie 
case might turn out(e). To superintend and regulate 
these inquiries, the court of wards and liveries was in- 
stituted by statute 32 Hen. VIII. c. 46; which was 
abolished at the refttoration of King Charles the second, 
together with thejca;^j)ressivc tenures upon which it was 
founded. With regard to other matters, the inquests of 
office still remain in force, and are taken upon proper 
occasions ; being extended not only to lands, but also to 
goods and chatfels personal, — as in the case of wreck, 
treasure trove and the like; and especially as to for- 
feitures for offences.] F«r ev€fy jury which tries a man 
for treason or felony, — and every coroner’s inquest that 
sits upon a dead body, — is not only Avith regard to lands, 

(d!) Finch, L. 323, 425. (e) Vide sup. vol. i. p. 193 et spq. 
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but also as to goods and chattels, [in all respects an inquest 
of office ;] and if they find treason or felony to have been 
committed by the party tried, or by any one in respect of 
the body lying dead, [the sovereign is thereupon, by virtue 
of this office founds entitled to have his forfeitures (^). 

These inquests of office were devised by law, as an 
authentic means to give the sovereign his right by solemn 
matter of record.] For [it is a part of the liberties of 
England, and greatly for the safety of the subject, that 
the sovereign may not enter upon or seize any man’s 
possessions, upon bare surmises, without the intervention 
of a juiy(A).] And it is [by the statute 18 Hen. VI. c. 
6, enacted, that fill letters patent, or grants of lands and 
tenements, before office found or returned into tlie Exche- 
quer, shall be void. And by the Bill of Rights at the 
Revolution, (1 W. & M. st. 2, c. 2,) it is declared, that all 
grants and promises of fines and forfeitures of particular 
persons before conviction, (which is here the inquest of 
office,) are illegal and void ; which indeed was the law of 
the land, in the reign of Edward the third (i).] 

[There are many cases, however, both as regards lands 
and chattels, in which the Crown is entitled without office 
found (A) :] though it has been frequent even in such cases 
to have an inquest, for the better instruction of the officer 
J)cfore seizure : and to protect the subject from the adoption 
of hasty measures (Z). As to chattels indeed, the general 
rule seems to be, that the Crown is ci/titled without office 
or other matter of record (m) ; and it [particularly enacted 
by the statute 33 Hen. VIII. c, 20, that, in case of attainder 
for treason, the king shall have the forfeiture instantly with- 
out any inquisition of office.] And though the rule formerly 

{g) If the death has been occa- (<) 2 Inst. 48. 

sioned by a/e^o de «e, the forfeit^ire (^) 4 Rep. 58 a. 

to the Crown accrues ; as to whichi ' (2) Chit. Prerog. 247, cites Gilb. 
and the inquest in such case, see 1 Exch. 109, 13, 4; 16 Vin. Ab. 79, 
Saund. 275, 362. Office, B. ; 12 East, 102. 

(A) Sheffcild v, RatclifTe, Hob. (m) Chit. Prerog. ubi sup. 

347 f Gilb. Hist. Ex. 182. 
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was(n), that where a common person cannot have posses- 
sion without entry, the sovereign cannot have it without 
an office, yet now it is otherwise ; for by 22 & 23 Viet. c. 
21, s. 25, it is enacted that when any right of re-entry upon 
lands or other hereditaments shall have accrued to the 
Crown, such right may be exercised or enforced witliout 
any inquisition taken or office found, or any actual re- 
entry being made on the premises. As to the effect of 
these inquests when taken, it maybe laid down as generally 
true with regard to real property, that if an office be found 
for the sovereign, and the land be not lield at the time by 
a stranger, it i)uts the Crown into immediate possession, 
without the trouble of a formal entry; and the Crown shall 
receive all the mesne or intermediate profits from the tim(j 
that its title accrued (o). [As on the other hand by the 
Ai'ticuU super chartas{p)^ if* the king’s cschoator or sheriff 
seize lands into the king’s hand, without cause, upon taking 
them out of the king’s hand again, the party shall have the 
mesne profits restored to him.] 

In order to avoid the possession of the Crown acquired 
by the finding of such office, the subject may have his 
petition of right, or monstrans de droit^ or ho may travcrsi' 
the inquisition, — according to the distinctions which we 
have already had occasion to explain (y). 

3, Upon all debts of record due to the Crown, the sove- 
reign has his peculiar remedy by writ of extent (r) ; which 
differs in this respeftt from an jordinaiy writ of execution at 

(n) See Chit. Prerog.^fl granted on these, till a commission 

(o) 3 Bl. Com. 260, cites Finch, has first issued, under which an 

L. 326, 826. inquisition is taken to find the debt; 

(p) 28 Edw. 1, 8t. 3, c. 19. and when such debt is returned on 

(q) Vide sup. pp. 09, 70. the inquisition, it becomes a debt 

(r) With respect to debts not of on reconl, on which an extent may 

record, viz. simple contract debts, issue. (Chit. Prerog. 267.) As 
and bonds, and other specialtift, t!? the proceedings on such inquisi- 
(not falling within the stat. of 33 tion, sec H. v. Kyle, 9 Mec. & W. 
lien. 8, to be presently mentioned 227. 

in the text,) — ^no extent can be 
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suit of the subject, that under it the body, lands and goods 
of the debtor may be all taken at once, in order to compel 
the payment of the debt (r). And this proceeding is called 
an esptent^ from the words of the writ ; which directs the 
sheriff to cause the lands, goods and chattels to be appraised 
at their full, or extended, value {extendi facias\ before they 
arc delivered to satisfy the debt. A debt of record as 
regards the Crown, is subject in general to the same de- 
finition, as in the case where the party to whom it is due 
is a subject (s). But there are several instances in which 
a debt is so ranked in favour of the Cro^vn, by way of 
exception j&om the general rule, and by force of its spe- 
cial prerogative. For, first, it luiving been provided in the 
case of debts acknowledged on statute merchant or statute 
staple, that, upon forfeiture of these, the body, lands and 
goods might be taken at once in execution (^), — it was by 
33 Hen. VTII. c. 39, afterwards enacted, among other pro- 
visions, that [all obligations made to the king shall liave 
the same force, and of consequence the same remedy, to 
recover them as a statute staple (tt).] Moreover, by statute 
13 Eliz. c. 4, the lands of all such treasurers, and other 
officers as therein mentioned, .shall be liable to the Crown 
debts due on their accounts, in the same manner as if on 
the day they first became officers or accountants, respec- 
tively, they had stood bound by writing obligatory having 
the effect of statute staple (ar). And by 43 Geo. III. c. 99, 

(r) See 3 Rep. 12 b; Gilb. Ex. 7;* («) 3 Rl. Com. 420 ; R. v. Lamb, 

3 Bl. Com. 420 ; 2 Saund. by Wins. 3 Price* 6^?. Whether the general 
70. It does not, however, appear right of the Crown to have exe- 
to be usual in practice, to seize cution by extent upon all debts 
the body of the debtor. See Chit. of record, rests upon the provisions 
Prerog. 282 ; Rex v. Flaw, 3 Price, of this statuH , or on the common 
04. As to the writ of extent, see law, has been questioned. Sec Bl. 
also Williams on Real Property, p. Com. (ubi sup.); 3. Rep. 12; Gilb. 
76, 5th ed. " Ex. 7. 

(5) Vide sup. vol. 11 . p. 142. (x) R. v. Rawlings, 12 Price, 834 ; 

(t) Vide sup. vol. I* p. 314 ; 2 R. v. Fernandez, ibid. 862. 

Saund. 69 b. 
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s. 41, and 5 & 6 Will. IV. c. 20, s. 13, duties detained in 
the hands of tax collectors may be recovered as a debt 
upon record to the Crown, with all costs and charges (?/). 

An extent for recovery of the Crown’s debt issues from 
the Court of Exchequer ( 2 f), as being the court jmncipally 
presiding over all matters relating to the royal revenue («). 
And it directs the sheriff to take an inquisition (or inquest 
of oflSce) on the oaths of lawful men, to ascertain the lands, 
goods and debts of the#efendant; and to seize the same into 
the hands of thti sovereign, &c. It is, however, in general, 
necessary that the extent should be preceded by a scire 
facias ib)^ in order to bring the defendant into court, and 
afford him an opportunity of showing that it ought not to 
issue (c ) ; though in cases where there is flanger of the debt 
being lost, a baron of the Exchequer may authorize an im- 
mediate extent, (i. e. an extent without a sch'e facias upon 
affidavit of the circumstances (cZ). The writ having issued, 
and the inquisition taken, and the seizure made under it by 
the sheriff being returned into court, the defendant, if he 
means to dispute the debt, — or any third person, who 
third^s proper to advance a claim to the property set forth 
in the inquisition, — must enter an aj)pearancc in the Court 
of Exchequer for that pui’posc ; when he will be j)ermitted 
to plead to the extent (/). As to t\w, defendant^ he is allowed 
by statute 33 Hen. VTII. c. 39, s. 79, to allege or show, in- 
such pleading, any good and sufficient matter in law, 
reason, or good coAscience,” in bar or discharge of the 

(y) R. V, Wrangliara, 1 ^fw. 383. p. C96‘. And as to scire facias at 
(«) By 3 & 6 Viet. c. 86, s, 8, all the suit of the Crown, see 12 & 13 
extents, &c. may bear teste and be Viet. c. 109. 
made returnable on any day certain (c) Chit. Prerog. 271. 

in term or vacation; zAd claims to {d) Ibid. 277. 

goods seized may be made in vaca- (/) See 22 & 23 Viet. c. 21, s. 22, 

tion, &c. • enacting that no pleading in pro- 

(fl) Vide sup. vol. ii. p. 548; vol? ccedings on the revenue side of the 
in. p. 402 ct seq. Exchequer, shall be deemed insuffi- 

(5) Chit. Prerog. 271. As to scire cient for any defect in form, &c. 
facias generally, vide sup. vol. iii. 
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debt : but, as he is found by the inquisition itself to be the 
owner of the lands and chattels, it is unnecessary for him 
to claim in his pleading any property in them. If he suc- 
ceeds in showing matter in bar or discharge of the Crown 
debt, his right to the property in question is of course incon- 
testable (^). On the other hand, where a third party is let 
in to plead to the extent, he is not entitled to deny the 
debt due from the defendant to the Crown: but, by his 
plea, he must show a title .in himsefl) to the lands or chat- 
tels ; and either traverse, or confess and avoid, the title of 
the Crown, — or, what is the same thing, that of the debtor 
against whom the writ issued (A). Issue of law or fact 
being joined, it is decided cither on demurrer, or by trial 
by jury, pursuant in general to the ordinary course of 
practice in suits between subject and subject (i); and is 
followed by judgment. Which, when given for the Crown, 
is that the subject takes nothing by his traverse or plea ; 
if given either for the debtor, or the third party let in to 
plead, is an award of amovem manus{h). Upon this judg- 
ment, error also lies, provided the consent of the attorney- 
general to that proceeding, be previously obtained (f). 

With respect to the effect of an extent, the lands of a 
Crown debtor are bound, in general, from the time when 
the debt became one of record {m ) ; which, in the case of 
^such bonds as arc mentioned in 33 Hen. VIII. c. 39, 
s. 50, is from the time the bonds are executed. However, 


{g) Chit. Prerog. 367. 

(A) Ibid. 368. As to the practice 
in such cases, see U. v. Randall, 
5 Price, 576 ; R. v. Lambton, ibid. 
421 ; R* V, Soulby, 1 Y. & G. 249. 

(f) See 22 & 23 Vict c. 21, s. 17, 
authorizing the judges to try such 
issues of fact on their several cir- 
cuits, without commission from the 
revenue side of the Court of Ex- 
chequer. 


{k) Vvvcj^. Evans, 6 Price, 480. 

(0 Chit. Prerog, 373. The pro- 
perty seized under an extent may, if 
the right of the Crown be established, 
be sold. Sii^h sale, if of lands, is 
regulated by 25 Geo. 3, c. 35 (as 
to the effect of which, see King Geo. 
fill. «. De la Motte, 2 H. & N. 
589) ; if of chattels, it takes place 
under a writ of venditioni exponas, 
(m) 2RoU.Ab. 156, B.pl. 1. 



CII. XIV.— rilOCEEDING FROM ORAFFECTINGTIIECUO^VN. 79 

even at common law, debts, (though not of record,) due 
from certain known public officers and accoimtants to the 
Cro>vn, bound the debtor’s lands from the time they 
accrued due ; and the 13 Eliz. c. 4, extends the common 
law exception, by providing that arrearages due from 
tellers, receivers and such other officers as are mentioned 
therein, sliall bind their lands from the time when they 
entered into the offices (»). As for the goods of the 
debtor, they are bound from jbhe teste (or date) of the 
extent (o) ; and the rule seems to be the same as to any 
debts owing to him {p). It is also provided by 33 Hen. 
VIII. c. 39, s. 74, that [the Crown’s debt shall, in suing 
out execution, be preferred to that of every other creditor, 
who hath not obtained judgment before the Cro^vn com- 
menced its suit(g^).] On the other hand, liowever, it is 
enacted by 2 & 3 Viet. c. 11, that no debt due to the 
Crown, on judgment, statute, recognizance, inquisition of 
debt, obligation, or specialty, — nor any acceptance of offiec 
thereafter accepted by tellers, receivers, &c., — shall affect 
any lands, tenements or hereditaments as to purcliasers or 
mortgagees, unless and until such memorandum or minute 
thereof, as in the Act provided, shall be left with tlie 
senior Master of the Court of Common Pleas ; who shall 
forthwith enter the particulars in a book to be intituled 

The index to the debtors and accountants to the Cro^\^l.”^ 
And ftirther, that whenever a quietus shall be obtained 
by a debtor or accofintant to the Crown (r) — and an office 
copy thereof left wjtU such Master, together with a ccr- 

(w) Wilde «. Forte, 4 Taunt. 33 son, Wightw, 50; Shears v. Lord 

Chit. Prerog. 294; 3 Bl. Com. 420. Advocate, 6 Clarke & Fin. 180. 

As to the estate of a public account^ (q) As to the priority of the Crown 
an/ sold under an extent, fifc., see 1 in cases of extent, see Edwards i>. 

& 2 Geo. 4, c, 121, s. 10. Reginam, 9 Exch. 628. 

(o) Chit. Prerog. 285 ; 1 Saund. See also further provisions on 

by Wms. 219g. * this subject, contained in 18 & 19 

(p) Ibid. 304; R. v, Lambton, 5 Viet. c. 15j and 22 & 23 Vict. c. 35 

Price, 428. As to the effect on part- s. 22 ; 23 & 24 Vict. c. 115. 

nership property, see R. v. Saunder- 
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tificatc signed by the accountant-general, that the same 
may be registered, — that the Master shall forthmth enter 
the same in the said book accordingly. And also that 
it shall be laivfiil for the lords of the T^asnry, (or any 
three of them,) by writing under their hands, — upon pay- 
ment of such sums as they shall think fit to require into 
the receipt of her Majesty’s exchequer, to be applied in 
liquidation of the debt or liability of any debtor or ac- 
countant to the Crown, or upon such other terms as they 
may think proper, — to certify that any lands, tenements 
or hereditaments of any such Crown debtoi* or accountant 
shall be held by the purchaser or mortgagee, or intended 
purchaser or mortgagee thereof, wholly exonerated from 
all further claim of the Crown ; or, in cases of. leases for 
fined, to certify that the lessee shall hold the premises 
exonerated in like manner, without ])rejudicc to the right 
of the Crown to the reversion upon such lease, and the 
rents and covenants reserved by the same : and that there- 
upon the same lands, tenements and hereditaments shall 
respectively be held exonerated as aforesaid (s). 

Such is in general the state of the law relating to tlic 
principal kind of extent, called an extent in chief. Be- 
sides this, however, there is an extent in aid; which issues, 
not at the suit of the Crown, like an extent in chief, but 
«at the suit or instance of the Crown debtor against a 
person indebted to the Crown debtor himself (0. And it is 
grounded on the Statute of Extent, 33 Hen. VIII. c. 39, 
and on the principle tliat the CrftiiKi is entitled to the 
debts due to its debtor. The writ sued out in this case, 
directs the sheriff' (without mention of body, goods or 
lands) to seiy-e the debts, specialties and sums of money 
due to the Crown debtor : the effect of which is to cause 

(s) See also 25 & 26 Viet, c.^53, extents in aid, see R. v. Gibbs, 7 
ss. 20, 114, as to exonerating lands ’price, 633; R. a. Tarleton, 9 Price, 
registered under that Act, from claims 647 ; R. v. Kynaston, 11 Price, 
of the Crown. 598. 

(0 As to the persons entitled to 
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an inquisition and seizure to be made of sucli debts for the 
Crown’s use {u ) ; though by consent of the Crowm the 
produce of the extent may be paid over to the Crown 
debtor, (or prosecutor,) himself. This practice of issuing 
extents in aid, was at one time carried to so great a length, 
(particularly by issuing them for larger sums than were in 
fact due to the Crown from the prosecutor,) as to enable 
Crown debtors in almost every case to convert to their 
own benefit a species of execution, properly belonging to 
the Crown ; and thereby to obtain an undue preference as 
regards other creditors ; but the resort to extents in aid is 
now subjected, by 57 Geo. III. c. 117, to restraints which 
tend to the rectification of this abuse (x). There is also a 
special writ of extent, which is issued in the event of the 
death of a Crown debtor ; and is called a diem clausit ex^ 
tremumy because it recites the death of the party (y). By 
this writ the sheriff is commanded to inquire by a jury, 
when and where the Crown debtor died ; and what chattels, 
debts and land he had at the time of his decease ; and to 
take and seize them into the Crown’s hands. 

As to the course of proceeding and law relative to an 
extent in aid, and diem clausit extremum y in any particular 
not above specified, — it is in general similar to that which 
prevails upon an extent in ordinary cases. 


(«) As to what may be seized, see 
R. V. Lushington, 1 Price, 94 ; R. v. 
Hunter, 4 Price, 258 ; R. v. Lamb< 
tnn, 5 Price, 428. 

(jr) And see a Rule 01*^6 Ex- 
chequer (22 J une, 1 822), that no fiat 
for an extent in aid shall be issued, 
without affidavit that there will 
otherwise he danger of tfle debt being 
lost to the Crown. We may remark 
here, that there is also an extent tn 
chief in the second degree, which dif-* 
fers from the extent m aid in this— 
that the first is a proceeding by the 
Crown proprio motu against the debtor 
VOL. IV. 


of him against whom an extent in 
chief has issued ; the latter is where 
extent is issued at the instance 
of a Crown debtor against his debtor, 
to aid his payment of the Crown debt. 
The stat. 57 Geo. 3, c. 117, does not 
apply to extents in chief in the se- 
cond degree. (See R. t). Shackle, 11 
Price, 772 ; Reg.e. Adams, 2 Exch. 
299.) 

(y) See Ex parte Ilippeslcy, 2 
Price, 379 ; R. v. Hodge, 12 Price, 
537; R. V. Hassell, M‘Clcl. 105; 
R. e. Lord Crewe, 5 Dowl. 158. 


G 
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4. [When the Crown hath unadvisedly granted any 
thing by letters patent, which ought not to be granted (ar); 
or where the patentee hath done some act that amounts to 
a forfeiture of the grant ; the remedy to repeal the patent 
is by writ of sdre facias^ issued on the common law side 
of the Court of Chancery (a). This may be brought either 
on the part of the Crown, in order to resume the thing 
granted : or, if the grant be injurious to a subject, the 
Crown is bound of right to permit him, (upon his petition,) 
to use the royal name for repealing the patent, in a scire 
facias (b). And so also, if, upon office untruly found for 
the Crown, it grants the land over to another, — he who is 
grieved thereby, and traverses the office itself, is entitled 
before issue joined to a scire facias against the patentee, in 
order to avoid the grant (c), ^ 

» 5. An information on behalf of the Crown, filed in the 
Court of Exchequer by the attorney-general, is a method 
of suit for recovering money or other chattels ; or for ob- 
taining satisfaction in damages, for any personal wrong 
committed in the lands or other possessions of the Crown (d). 
It differs from an information filed in the Court of Queen’s 
Bench,— of which we shall treat in the next Book(e), — in 
that this is instituted to redress a private wrong by which 
the property of the Crown is affected : tluat is calculated to 
punish some public wrong or heinous misdemeanor in the 
defendant. It is groimded on no writ under seal, but 
merely on the intimation o^ the Crown’s officer, the attor- 
ney-general, who gives the Courteto understand and be 
informed of” the matter in question ; upon which the 
party is put to answer, and trial is had, as in suits between 
subject and subject. The most usual informations are 

(«) Vide sup. vol. ii. p. 33. ^ (c) Bro. Ab. tif. Scire Facias, 69, 

(а) 3 Lev. 220 ; 4 Inst. 88. * *185. 

(б) It. «. Butler, 2 Ventr. 344. (d) Yelverton*s case, Moor, 376. 

(e) Vide post, bk. vi. c. xviii. 
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[those of intrusion (/) and of debt {g) : of intrusion^ for any 
trespass committed on the lands of the Crown (A), — as by 
entering thereon without title, holding over after a lease 
is determined, taking the profits, cutting down timber 
and the like, — and of debt^ for monies due] to the Crown 
[upon the breach of a penal statute (i). This is most 
commonly used to recover forfeitures occasioned, by trans- 
gressing those laws which arc enacted for the establishment 
Sind support of the revenue; others, which regard mere 
matters of police and public convenience, being usually 
left to be enforced by common informers, in qui tarn 
actions (A). But after the attorney-general has infonned 
upon a breach of the i)enal law, no other information can 
be received (/). There is also an infonnation in rem, when 
any goodfe arc supposed to become the property of the 
Crown, and no man a])pcars to claim them or to dispute 
its title as antiently in the case of treasure-trove, wrecks, 
waifs, and estrays, seized] by the Crown’s officer for its 
use. [Upon such seizure an information was usually filed 
in the Exchequer, and thereupon a j)roclamatIon was made 
for the owner, (if any,) to come In and claim the effects : 
and at the same time there issued a commission of appraise- 
ment to value the goods in the officer’s hand^^ after the 
return of which, and a second proclamation^ad, if no 
claimant appeared, the goods were supposed derelict, and 
condemned to the uijc of the Crown (w). And when in 

(/) See 4 Rep. 68 a ; Ali^yrney- intrusion in respect of a royal forest, 
General v. Parsons, 2 M. & W. 23 ; see Attorney-General v, Hallctt, 1 
Attorney-General v. Hill, ibid. 160. Exch. 211. 

( ^ ) See Attorney - General v. (t) See 41 Geo. 3, c. 90, as to 
Sewell, 4 Mce. & W. 77^ enforcing, in Ireland, payment of 

(6) Nannie. Rowland ap. Ellis, Crown debts recovered in England, 
Cro. Jac. 21^ Lord Vaux’s case, and vice versA, 

1 Leon. 49. In this proceeding the ^ (it) As to proceedings on penal 
Crown has not a right to lay the statutes, vide sup. vol. iii. pp. 561, 
venue in any county it pleases, as it 662, 676. 
has in personal actions. (Attorney- (/) Hard. 201. 

General v. Lord Churchill, 8 Mee. (m) Gilb. Hist. Exch. c. 13. 

& W. 171.) As to information of 

g2 
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[later tlmes^ forfeitures of the goods themselves, as well 
as personal penalties on the parties, were inflicted by Act 
of Parliament for transgressions against the laws of the 
customs and excise, — the same process was adopted in order 
to secure such forfeited goods to the public use, though 
the offender himself had escaped the reach of justice.] 
Finally, we may remark, that in all informations and 
other legal proceedings by or on behalf of the Crown in 
matters relating to the public revenue^ the costs are now, 
by 18 & 19 Viet. c. 90, ss. 1, 2, placed upon the same 
footing as in ordinary actions between subject and sub- 
ject (w); but that, as the general rule, as it stands inde- 
pendently of this statute, the CroAvn neither pays nor re- 
ceives costs (o). 


[We have now gone through the whole circle of civil 
injiuies, and the redress which the laws of England have 
anxiously provided for each. In which the student cannot 
but observe, that the main difficulty which attends their 
discussion, arises from their great variety; which is apt at 
our first acquaintance to breed confusion of ideas, and a 
kind of diswaction in the memory. A diBiculty not a little 
increased by the very immcthodical arrangement in which 
they are delivered to us by our antjent writers, and the 
numerous terras of art in \vhicli the language of our ances- 

(n) By 25 Viet. c. 14, the provU to the pleading and practice between 
sions of this statute are extended to subject and subjectr 
the Isle of Mayi. It may be here (o) See 24 Hen. 8, c. 8 ; 3 Bl. 

remarked that by 18 & 19 Viet c. Com. 400;^25 Geo. 3, c. 35 ; Attor- 

90, 8. 3, and 22 & 23 Viet. c. 21, s8. ney-General t>. Shillih|er, 4 Exch. 

26, 27, the Barons of the Exchequer 606 ; The Queen v. mdle, 7 Ell, & 

are empowered to make general rules ^Bl. 492. In Blackstone’s opinion, 
for the regulation of the pleading (vol.iitp. 400,)“ it seems reasonable 
and practice in inforihations and “ to suppose, that a queen consort 
other proceedings by or on behalf « participates in this privilege of the 
of the Crown, with a view to their “ Crown as regards costs.’* 
assimilation, as nearly as possible. 
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[tors has obscured them.] For [terms of art, there will 
unavoidably be in all sciences; the easy conception and 
thorough comprehension of which must depend upon fre- 
quent and familar use ; and the more subdivided any 
branch of science is, the more terms must be usedio ex- 
press the nature of these several subdivisions, and mark 
out with sufficient precision the ideas they arc meant to 
convey. But this difficulty, however great it may appear 
at first view, will shrink to nothing upon a nearer and more 
frequent approach; and indeed be rather advantageous 
than of any disservice, by imprinting on the mind a clear 
and distinct notion of the several remedies. And, such as 
it is, it arises principally from the excellence of our English 
laws ; which apply their redress exactly to the circum- 
stances gi£ the injury, and do not furnish one andKhe same 
action for different wrongs, which are impossible to be 
brought within one and the same description; whereby 
every man knows what satisfaction he is entitled to expect 
from the courts of justice ; and as little as possible is left 
in the breast of the judges, whom the law appoints to ad- 
minister, and not to prescribe, the remedy.] 



BOOK VI. 


OF CRIMES. 


CTIAPTEE L 

OF THE NATURE OF CRIMES AND THEIR 
PUNISHMENTS. 


We are now arrived at the sixth and last branch of the 
Commentaries ; which tj’eats of public wrongs^ or crimes. 
For it will be remembered that wrongs were divided into 
two species ; the one private^ and the other public (a). 
Private wrongs, otherwise termed civil injuries^ were the 
subject of the preceding Book. We arc now, therefore, 
lastly, to proceed to the consideration of public wrongs or 
crimes; in pursuit of which we shall consider, [in the first 
place, the general nature of crimes and punishments ; se- 
condly, the persons capabl(j^of committing crimes; thirdly, 
their several degrees of guilt as principals or accessories ; 
fourthly, the several species of ciimes, with the punishment 
annexed to each by the laws of England; fifthly, the means 
of preventing their perpetmtion ; and, sixthly, the method 
of inflicting those punishments which thh law h^^nnexed 
to each crime respectively. 

First, as to the general nature of crimes anA their punish- 
ment : the discussion and admeasurement of which forms. 


(a) Vide sup. vol. i. p. 141. 
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[in every country, the code of criminal law ; or, as it is 
more usually denominated with us in England, the doctrine 
of the pleas of tlie crowriy^ so called because the sovereign, 
— in whom centres the majesty of the whole community, — 
is supposed by the law to be the person injured] by every 
wrong done to that community ; [and is therefore, in all 
cases, the proper prosecutor for every such offence. 

Tjjje knowledge of this branch of jurisprudence, which 
teaches the nature, extent, and ^e^ees, of every crime, and 
adjusts to it its adequate and necessary penalty, is of the 
utmost importance to every individual in the state. For, 
as a very great master of the Crown law (J) has observed 
upon a similar occasion, no rank or elevation in life, no 
uprightness of heart, no prudence or circumspection of 
conduct, should tempt a man to conclude that he may not 
at some time or other be deeply interested in these re- 
searches. The infirmities of the best among us, the vices 
and ungovernable passions of others, the instability of all 
human affairs, and the numberless unforeseen events which 
the compass of a day may bring forth, will teach us (upon 
a moment’s reflection), that to know with precision wliat 
the laws of oiu* country have forbidden, and the deplorable 
consequences to which a wilful disobedience may expose 
us, is a matter of universal concern. 

In proportion to the importance of the criminal law, 
ought also to be the care and attention of the legislature 
in properly forming and enforcijig it. It should be founded 
on principles that arg, permanent, uniform, and universal ; 
and always conformable to the dictates of truth and justice, 
the feelings of humanity, and the indelible rights of man- 
kind : though it sometimes, (provided there be no trans- 
gressio|g|||f thesS eternal boundaries,) may be modified, 
narrowlliP>r .enlarged, according to the local or occasional 
necessities of the State which it is meant to govern.] 
And yet (remarks Blackstone) either 6*0111 [a want of 

(6) Sir Michael Foster, pref. to Kep. 
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[attention to these principles in the fir§t concoction of the 
laws^ and adopting in their stead the impetuous dictates of 
avarice, ambition and revenge; or from retaining the dis- 
cordant political regulations which successive conquerors 
or factions have established in the various revolutions of 
government ; or from giving a lasting efficacy to sanctions 
that were intended to be temporary, and made, (as Lord 
Bacon expresses it,) merely upon the spur of the occajjion; 
or, lastly, from toe hastily cmjilopng such means as are 
greatly disproportionate to their end, in order to check the 
progress of some very prevalent offence ; — fi’om some or 
from all of these causes it hath happened, that the criminal 
law is, in every country of Europe, more rude and imperfect 
than the civil.] And [even with us in England, where 
our Crown law is, with justice, supposed to be more nearly 
advanced to perfection; where crimes arc more accurately 
defined and penalties less uncertain and arbitrary ; where 
all our trials are in the face of the world ; where torture 
is unknown, and eveiy delinquent is judged by such of 
his equals against whom he can form no exception, nor 
even a personal dislike : — we shall occasionally find room 
to remark some particulars that seem to want revision or 
amendment (c).] The justice of these complaints has 


(c) 4 Bl. Com. p. 8, Blackstone 
adds, that if bills, iiitroductory of 
new penal enactments, were first re- 
ferred to some of the learned judges 
before they were entertained in par- 
liament, it would not have been 
possible ** that in the eighteenth 
** century it could ever have been 
** made a capital crime to break 
** down, however maliciously, the 
** mound of a fish pond whereby any 
fish shall escape ; or to cut down 
“ a cherry-tree in an orchard ; as 
** provided respectively by stat. 9 
** Geo. l,c.22; 31 Geo* 2,c.42. And 
** were even a committee appointed 


** but once in 100 years to revise the 
** criminal law, it could not have 
** continued to this hour a capital 
** felony tb be seen for one month in 
** the company of persons who called 
** them^'Ives, or are called, ^gyp- 
** tians i as provided by 1 Ph. & M. 

c, 4, and 5 Eliz. c. 20.’ * It is scarcely 
necessary to remark, that all these 
sanguinary Ifws are now repealed. 
As to the two firsu||||||||||on^ of- 
fences the repeal js ^RRleo. 4, c. 
44, and 7 & 8 Geo. 4, c. 30, ss. 13, 
19; as to the last, by 23 Geo. 3, c. 
31, and I Geo. 4, c. 116. 
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been strikingly illustrated by tbe many signal reforms in 
the criminal law, which, since the time of Blackstonc, the 
legislature has found reason to introduce : and even now, 
no candid commentator on our laws can pronounce a quite 
unmixed encomium on this part of our juridical system. 
We shall proceed now to consider, in the first place, the 
general nature of crimes ; and this as regards, first, the 
criqi^e itself; and, secondly, the punishment. 

I. A crime is the violation of a right ; when considered 
in reference to the evil tendency of such violation, as re- 
gards the community at large (rf). 

[The distinction of public wrongs from private — of 
crimes from civil injuries — seems upon examination prin- 
cipally to consist in this : that private wrongs, or civil 
injuries, arc an infringement or privation of the civil 
I’ights which belong to individuals, considered merely as 
individuals ; public wrongs, or crimes and misdemeanors, 
are] a violation of tlie san>^ rights, considered in reference 
to their effect on the community in its aggi’egate capa- 
city(e). [As if I detain a field from another man to 
which the law has given him a right, — this is a civil 
injury and not a crime: for here only the right of an in- 
dividual is concerned, and it is immaterial to the public 
which of us is in possession of the land. But treason, 
murder and robbery, are properly ranked among crimes ; 

** and aggregate capacity.’* Wc are 
thus presented with another defini- 
tion of crime ; but it is not more 
satisfactory than the first, for it 
merely raises the question of what 
is meant by ** public rights due to 
“the community.” If the expres- 
sion is intended to exclude ptivate 
rights due to the individual, the defi- 
nition seems wrong ; for a violation of 
such rights as these clearly amounts 
to a crime ; as in the case of a mur- 
der or battery. 


(d) The definition of Blackstone 
(vol. iv. p. 5), is as folflfws; “A 
“ crime or misdemeanor is an act 
** committed or omitted, in violation 
“ of a public law either forbidding 

or commanding iii” But this 
scarcely llllkts out the difference 
between ^Rma and a civil injury. 

(e) The expression of Blackstone 
(ubi sup.) is, A breach and viola- 
“ tion of the public rights and duties 
** due to the whole community, con- 
“ sidered as a community in its social 
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[since, besides the injury done to individtials, they strike at 
the very being of society ; which cannot possibly subsist, 
where actions of this sort arc suffered to escape with im- 
punity. In all cases, crime includes an injury: every 
public offence is also a public wrong, and somewhat more ; 
it affects the individual, and it likewise affects the com- 
munity. Thus treason in imagining the sovereign’s death, 
involves in it conspiracy against an individual, which is 
also a civil injury; but ag this species of treason in its 
consequences principally tends to the dissolution of govern- 
ment, and the destiniction thereby of the order and peace 
of society, — this denominates it a crime of the highest 
magnitude. Murder is an injury to the life of an in- 
dividual: but the law of society considers principally 
the loss which the State sustains by being deprived of 
a member, and the pernicious example thereby set for 
others to do the like. Robbery may be considered in 
the same view : it is an injury to private property ; but 
were that all, a civil satisfacticyi in damages might atone 
for It : the public mischief is the thing for the prevention 
of which our laws have made it a] felonious offence {g). 
[In these gross and atrocious injuries, the private wrong 
is swallowed up in the public. We seldom hear any 
mention made of satisfaction to the individual, the satis- 
faction to the community being so veiy great (A). And 
indeed as this public crime is not otherwise avenged than by 
forfeiture of life,] or liberty, [or property, it is,] in many 
instances, [impossible afterwards to jyiake any reparation 
for the private wrong ; whicli can only be had from the 
body,] lands, [or goods of the aggressor. But there 
are crimes of an inferior nature, in which the public 

{g) The expression in Blackstone c. 95 ; 24 & 25 
is ** a capital offence ; but robbery post, c. 5.) 
is not now capital, even when at- «(A) There still exists, however, a 
tended with wounding, &c., although remedy for the private wrong ; even 
in such last case it was very recently in cases of felony, it is only tuspended 
otherwise. (See 7 Will. 4 & 1 Viet, during the prosecution for the crime, 
c. 87f s. 3, repealed by 24 & 25 Viet. 
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[punishment is not so severe; and herein the distinction 
of crimes from civil injuries is very apparent. For in- 
stance, in the case of battery or beating another, the 
aggressor may be indicted for this, at the suit of the 
Crown, for disturbing the public peace, and be punished 
criminally by fine and imprisonment: and the party beaten, 
may also have his private remedy by action of trespass, 
for the injury which he in particular sustains; and recover 
a civil satisfaction in damages. So also in case of a 
public nuisance, — as digging a ditch across a highway — 
this is punishable by indictment as a common offence to 
the whole kingdom and all tlic king’s subjects; but if 
any individual sustains any s])ecial damage thereby, — as 
laming his horse, breaking his carriage, or the like, — the 
offender may be compelled to make ample satisfaction, as 
well for the private injury as for the public wrong. 

Upon the whole we may observe, that, in taking cogni- 
zance of all wrongs or unlawftd acts, the law has a double 
view, viz. not only to redress the j)arty injured, by either 
restoring to him his right (if possible), or by giving him 
an equivalent,— the manner of which was the object of 
our Inquiries in the fifth Book of tftese Commentaries ; 
but also to procure to the public the benefit of society, 
by preventing or punishing every breach or violation of 
those laws which the sovereign power has thought proper 
to establish, for the government and tranquillity of the 
whole. What thofe breaches^ are, and how prevented or 
punished, are to bo considered in the present Book.] 

In ordinary language we understand, when we speak of 
crimes, such only as arc subjects for indictment ^ — a pro- 
ceeding of which w’^e shall have occasion to speak hereafter. 
For such breachSs of law as arc not the subjects for indict- 
ment, aife are punishable merely by a pecuniary penalty 
recoverable on a summarjiconviction before a justice of the 
peace, are not usually designated as cri.mcs, but by the more 
general term of offences. Crimes thus imderstood con- 
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sist either of misdemeanors or felonies (i). The term 1 / 125 - 
demeanor (Ji) is, pro])erly speaking, synonymous with that 
of crime ; tliough, in common usage, the word is made to 
denote such crimes as amount not to felonies. Into the 
nature and meaning of the latter denomination, it will be 
expedient to enter a little more at large. 

[Felony, in the general acceptation of our English law, 
compinscs every species of crime, which occasioned at 
common law the forfeiture of lands and goods. Treason 
itself, says Sir Ed^vard Cokc(Z), was antiently comprised 
under the name of felony; and in confirmation of this we 
may observe that the statute of treasons, (25 Edw. III. 
c. 2,) speaking of some dubious crimes, directs a reference 
to parliament, that it may be there adjudged whether 
they be treason or other felony.” All treasons, therefore, 
strictly speaking, are felonies, though all felonies arc not 
treason.] 

To explain this matter a little further : [the word/eZony, 
or feloniuy is of undoubted feudal original, being frequently 
to be met with in the books of feuds, &c. ; but the deriva- 
tion of it has much puzzled the jiuidical lcxicogra])hei’S 
Prateus, Calvinus,®and the rest ; some deriving it fi'oin 
the Greek an imj)ostor or deceiver ; others from 

the Latin fallo, fefelliy to countenance which they would 
have called it fallonia. Sir E. Coke, as his manner is, 
has given us a stiU stranger etymology (m), — that it is 
crimen animo felleo perpetratumy witlt a bitter or gallish 
inclination. But all of them agree in the description that 


(i) In order to prevent any ftiiUire 
of justice by reason of this technical 
distinction, it has been provided that 
if upon the trial of any person for 
any misdemeanor, it shall appear that 
the facts given in evidence amount 
in law to a felony, such person shall 
not by reason thereof be' entitled to 
be acquitted of such misdemeanor. 


(14 & 15 Viet. c. 100. s. 12.) 

(Xr) As to the technical force of 
the word “ misdemeanor” in an in- 
dictment, see R. r. Po||pll, 2 3. & 
Ad. 75; Ryalls 0 . Th'6 Queen, 11 
g. B. 794. 

(/) 3 Inst. 15. 

{m) 1 Inst. 391. 
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[it is such a ciimc, as occasions the forfeiture of all the 
offender’s lands or goods. And this,] as Blackstone ob- 
serves, [gives great probability to Sir II. Spehnan’s Teu- 
tonic or German derivation of it (w) ; in which language 
indeed, (as the word is clearly of feudal origin,) we ought 
rather to look for its signification than among the Greeks 
and Homans. 

Fe-loriy then, according to Spelman, is derived from two 
northern words : which signifies, wc well know, the 

fief, feud, or beneficiary estate ; and Ion, wdiich signifies 
price or value. Felony (o) is therefore the same as pretium 
feudi ; the consideration for which a man gives up his fief ; 
as we say, in common speech, such an act is as much as 
your life or estate is worth. In this sense it will clearly 
signify the feudal forfeiture, or act by which an estate is 
forfeited or escheats to the lord. 

To confirm this wc may observe, that it is in this sense 
of forfeiture to the lord, that the feudal writers constantly 
use it. For all those acts, whether of a criminal nature or 
not, which at this day are generally forfeiture of copyhold 
estates (p), are styled felonia in the feudal law : scilicet 
par quas feodum amittitur (ry).” As si domino deservire 
nolueritix)^ si per annum et diem cessaverit in petenda 
investitura (s) ; si dominum yuraverit, i. e. negaverit se a 
domino feudum habere (t) ; si a domino ^ in jus cum vocante^ 
ter citatus non compgruerit (m) all these, with many others, 
are still causes of forfeiture iA our copyhold estates ; and 
Avere denominated felonies, by the feudal constitutions. So 
likewise injuries of a more substantial or criminal nature 
were denominated felonies, that is, forfeitures; as assaulting 

(n) 4 BLCom. 95, cites Gloss, tit {p) Vide sup. vol. i. p. 640. 

Felon. • (7) Feud. 1. ii. t 16. 

(0) As to the technical force*-^)! * (r) Ib. 1. i. t 21. 

the word ** felony’* in an indict- («) Ib. 1. ii. t. 24. 

ment, see Campbell v. The Queen, (f) lb. t 26, s. 3, t. 34. 

IIQ. B.799. " (M)Ib.t22. 
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[or beating the lord(y), or vitiating his wife or daughter, si 
dominum cucurhitaverit, i. e. cum uxore ejus concuhuerit (z): 
all these are esteemed felonies, and the latter is expressly 
so denominated : sifecerit feloniam^ dominum forte cucur- 
hitando[ay^ And as these contempts or smaller offences 
were felonies or acts of forfeiture, of course greater crimes, 
as murder and robbery, fell under the same denomination. 
On the other hand, the lord might be guilty of felony, or 
forfeit his seigniory to the vassal, by the same acts as the 
vass<al would have forfeited his feud to the lord : " si dominus 
commiserit feloniam^ per quam vasallus amitteret feudum si 
earn commiserit in dominum^ feudi proprietatem etiam do- 
minus perdere dehet (ft).” One instance given of this sort of 
felony in the lord, is beating the servant of his vassal, so 
that he loses his service ; which seems merely in the nature 
of a civil injury, so far as it respects the vassal. And all 
these felonies were to be determined per laudamentum 
sive judicium parium suorum'^^ in the lord’s court; as with 
us forfeitures of copyhold lands, are presentable by the 
homage in the court bjiron. 

Felony, and the act of forfeiture to the lord, being thus 
synonymous terms in the feudal law, we may easily trace 
the reason why, — upon the introduction of that law into 
England, — those crimes which induced such forfeiture or 
escheat of lands, — and, by a small deflexion from the ori- 
ginal sense, such as induced the forfeiture of goods also, — 
were denominated felonies. • Thus it was said that suicide, 
robbery, and rape, were felonies ; i. the consequence of 
such crimes was forfeiture ; till, by long use, we began to 
signify by the term of felony the actual crime committed 
and not the penal consequence. 

Hence it follows, that capital punishment does by no 

means enter into the true idea and definition -of felony (c). 

• 

{y) Feud. 1. ii. t 24, 8. 2. c. 22. 

(«) Ib. 1. i. t 6 . (b) Feud. 1. ii. t. 26, 47. 

(a) Ib. 1. ii. t. 38 ; Britton, 1. i. At common law, however, the 
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[Felony may be without inflicting capital punishment, as 
in the cases instanced of self-murder,] manslaughter, and 
larceny; and in the case of many other offences made 
felonies by statute. #And at a period of our law when 
punishment by death was more frequent, instances are 
not wanting where an offence was capital, though (as it 
worked no forfeiture of land or goods,) it was no felony, 
as [in the case of heresy, by the common law] (rf). And 
of the same nature, was the antipnt [punishment for stand- 
ing mute without pleading to an indictment : which at the 
common law was capital, but without any forfeiture ; and 
therefore such standing mute, was no felony. In short the 
true criterion of felony is forfeiture ;] and accordingly, to 
this day, all felonies, punisliable with death, occasion a 
forfeiture to a greater or less extent of the lands of the 
offender, and the total forfeiture of his goods and chattels; 
and even such as are not so punishable, the total forfeiture 
of his goods and chattels (e). 

II. The nature of crimes in general being thus ascer- 
tained and distinguished, we proceed in the next place to 
consider the [general nature of punishments; which are evils 
or inconveniences consequent on crimes and misdemeanors; 
being devised, denounced, and inflicted by human laws in 
consequence of disobedience or misbehaviour in those to 
regulate whose conduct such laws were respectively made. 
And herein we will briefly consider the power, the end and 
the measure of human punishments. 

idea of felony was in general con- ** to have, provided the same is not 
neoted with that of capital punish- ** expressly taken away by statute.’* 
ment; ** and therefore,” says Black- As to benefit of clergy (now abo- 
stone (vol. iv. p. 98), a statute lished), vide post, c. xxiii. 

” makes any new offence felony, the (<f) As to heresy, vide sup. vol. 
” lawimplies that itshall bepunished in. p. 48. 

” with death, viz. by hanging, as (e) See the law as to forfeiture 
” well as with forfeiture, unless the on felony, further explained, post, 
** offender prays the benefit of clergy, c. xxiii. 

” which all felons are entitled once 
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[1. As to tlic power of human punishment; or the right 
of the temporal legislator, to inflict discretionary penalties 
for crimes and misdemeanors (g). It is clear that the rigjfit 
of punishing crimes against the law «f nature, — as murder 
and the like, — is in a state of mere nature vested in every 
individual. For it must be vested in somebody y otherwise 
the laws of nature would be vain and fruitless, if none were 
empowered to put them in execution ; and if that power is 
vested in any one^ it must, also be vested in all mankind, 
since all are by nature equal. Whereof the first murderer 
Cain, was so sensible, that we find him expressing his appre- 
hensions, that whoever should find him would slay him (A). 
In a state of society, tliis right is transferred from indi- 
viduals to the sovereign power : whereby men are prevented 
from being judges in their own causes, which is one of 
the evils which civil government was intended to remedy. 
Whatever power therefore individuals had of punishing 
offences against the law of nature, that is now vested in 
the magistrate alone ; who bears the sword of justice by the 
consent of the whole community ; and to this precedent 
natural power of individuals, must be referred that right 
which some have argued to belong to every state (i), of 
punishing not only their own subjects, but also foreign am- 
bassadors, even with death itself, in case they have offended 
— not indeed against the municipal laws of the country, 
but — against the divine laws] or laws of nature, [and have 
become liable thereby to forfeit their lives for their guilt. 

As to offences merely against the laws of society, which 
are only mala prohibita and not mala in se(k)y the tem- 
poral magistrate is also empowered to inflict coercive pe- 

I 

(^) See Orotius, De J. B. et P. " any.** Vide sup. vol. ii. p. 509, 
1. 2, e. 20 ; Puff. L. of Nat. and N. n. (s), as to the cas^e of Don Pataleon 

b. 8) c. 3. * {ia, the brother and secretary of the 

{h) Gen. ir. 14. Portuguese ambassador. 

(i) Blackstone adds, (vol. iv. p. 8,) {k) As to this distinction, vide sup. 

** though in fact never exercised by vol. i. pp, 36, 39 i vol. ii. p. 507. 
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[nalties for such transgressions : and this by the consent of 
individuals ; who, in forming societies, did either tacitly or 
expressly invest the sovereign power with a right of making 
laws, and of enforcing obedience to them when made, by 
exercising upon their non-observance severities adequate to 
the evil. 

The lawfulness, therefore, of punishing such criminals is 
founded upon thig principle,— that the law by which they 
suffer was made by their own consent. It is a part of the 
original contract into which they entered when first they 
engaged in society ; it was calculated for, and has long 
contributed to, their own security (Z). 

This right, therefore, being thus conferred by universal 
consent, gives to the State exactly the same power, and no 
more, over all its members, as each individual member had 
naturally over himself or others ; which has occasioned 
some to doubt, how far a human legislature ought to inflict 
capital punishments for positive offencesr against the muni- 
cipal law only, and not against the law of nature ; since no 
individual has naturally a power of inflicting death upon 
himself or others, for actions in themselves indifferent. With 
regard to offences mala in se, capital punisliments are in 
some instances inflicted by the immediate command of God 
himself to all mankind \ as, in the case of murder, by the 
precept delivered to Noah, (their common ancestor and re- 
presentative,) Whoso sheddeth man’s blood by man shall 
his blood be shed(i3l).” In otjier instances, they] have 
been [inflicted after the example of the Creator, in his 
positive code of laws for the regulation of the Jewish re- 
public, — as in the case of the crime against nature.] And 
thly have also been [sometimes inflicted without such ex- 
press warrant or cScample, at the will and discretion of the 
human legislature,] and even for offences which arc mala 
prohibita only, as for forgerj^or for offences of a lighter kind. 
But as regards mere mala prohibita, and indeed all cases 

(/) Vide sup. vol, i. p. 80. (m) Gen. ix. 6. 

VOL. IV. H . . 
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whatever, where there is no scriptural authority for the 
infliction, capital punishment, (supposing it to be lawful 
at all,) is a sanction never, to be resorted to by the legisla- 
tiire, without the utmost circumspection (n). It may be 
safely laid down in reference to this subject, that [it is 
the enormity or dangerous tendency of the crime, that 
alone can warrant any eartldy legislature in putting him 
to death that commits it. It is not its freciuency only, or 
the difficulty of otherwisp preventing it, that will excuse 
our attempting to prevent it by a wanton effusion of human 
blood. For though the end of punishment is to deter men 
from offending, it never can foUow from thence that it is 
lawful to deter them at any rate, and by any means; since 
there may be imlawfiil methods of enforcing obedience 
even to the justest laws.] It is manifest that [where the 
evil to be prevented, is not adequate to the violence of 
the preventive, a ruler that thinks seriously, can never 
justify such a law to the dictates of conscience and 
humanity. . To shed the blood of our fellow creature is a 
matter that requires the greatest deliberation, and the 
fullest conviction of our own authority. For life is the 
immediate gift of God to man; which neither he can 
resign, nor can it be taken ’from him, unless by the com- 
mand or permission of Him who gave it ; either expressly 
revealed, or collected from the laws of nature or society, 
by clear and indisputable demonstration. 

I 

2. As to tlie tmdi or final cause of human punishments. 
This is not by way of atonement or expiation for the crime 
committed ; for that must be left to the just determination 

(ft) Blackstone seems neither to ** the legislature, nvho misinterpret; 
deny, nor to admit, the right of the ** the extent of their warrant ; and 
legislature to indict death in the case " not at the door of the subject, who 
of mere mala prokihiia ; hut he j ustly ^ is bound to receive the interpreta- 
remarks (vol.iv. p. 11), that if there ** tions that are given by the sove- 
is no right to inflict it,* “ the guilt ** reign power.’* 

*^of blood must lie at the door of 
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[of the Supreme Being ; but as a precaution against future 
offences o^ the same kind. Tliis is effected three ways , 
either by the amendment of the offender himself^ for which 
purpose all corporal punisliment, fines^ and temporary exile 
or imprisonment, are inflicted : or by deterring others, by 
the dread of his example, from offending in the same way, 

ut pama (as Tully expresses it) adpaucos^ metus ad omnes 
pervenva(\o)\ which gives rise to all ignominious punish- 
ments, and to such executions of justice as are open and 
public : or lastly, by depriving the party injuring of the 
power to do future mischief; which is effected by eitlicr 
putting him death, or condemning him to perpetual 
confinement, slavery, or exile. The same one end of pre- 
venting fiiture crimes, is endeavoured to be answeied by 
each of these three modes of punishment. The public 
gains equal security, whether the offender himself be 
amended by wholesome correction, or whether he bo dis- 
abled from doing any future harm ; and if the penalty 
fails of both these effects, (as it may do,) still 4he terror of 
his example remains as a warning to other citizens. The 
method, however, of inflicting punishment, ought always 
to be proportioned to the particular purpose it was meant 
to serve, and by no means to exceed it ; therefore the pains 
of death and of perpetual exile, slavery, or imprisonment, 
ought never to be inflicted but where the offender appears 
incorrigible ; which may be collected either from a repe- 
tition of minuter oSpences, or* from the perpetration of 
some one crime of deep malignity, which of itself demon- 
strates a disposition without hope or probability of amend- 
ment ; and in such case it would be cruelty to the public 
to defer the ^punishment of such a criminal, tiU he had 
an opportunity of repeating perhaps one of the worst of 
villanies. 

3. As to the measure of human punishments. From 
what has been observed in the former articles, we may 

(o) Pro Cluentio, 46. 

h2 
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[collect that the quantity of punishment can never be abso- 
lutely determined by any invariable rule ; but lit must be 
left to the arbitration of the legislature to inflict such pe- 
nalties as are warranted by the laws of nature and society^ 
and such as appear best calculated to answer the end of 
precaution against future offences. 

Hence it will be evident that what some have so highly 
extolled for its equity, the lex talionisy (or law of retalia- 
tion,) can never be, in all cases, an adequate or permanent 
rule of punishment. In some cases, indeed, it seems to 
be dictated by natural reason ; as in the case of con^ira- 
cies to do an injury, or false accusations ^of the inno- 
cent (/?). To which we may add the law of the Jews and 
Egyptians mentioned by Josephus and Diodorus Siculus, 
— that whoever, without sufficient cause, was found with 
any mortal poison in his possession, should himself be 
obliged to take it. But in general the difference of per- 
sons, place, time, provocation, or other circumstances, 
may enhance or mitigate the offence ; and in such cases 
retaliation can never be a proper measure of justice. If 
a nobleman strikes a peasant, all mankind will see that, 
if a court of justice awards a return of the blow, it is more 
than a just compensation. On the other hand, retaliation 
may sometimes be too easy a sentence ; as if a man mali- 
ciously should put out the remaining eye of him who had 
lost one before, it is too slight a punishment for the maimer 
to lose only one of his ; and therefore the law of the Locrians, 
which demanded an eye for an eye, was in this instance 
judiciously altered, by decreemg, (in imitation of Solon’s 
laws,) that he who struck out the eye of a one-eyed man, 
should lose both his own in return (g). Besides, there 
are very many crimes that will in no shSpe admit of these 
penalties, without manifest absurdity an4 wickedness. 
Theft cannot be punished by vtheft, de&mation by defa- 
mation, forgery by- forgery, adultery by adultery, and the 
like ; and we may add that those instances wherein retali- 

(p) Pott. Ant. b. 1,0.26. (9) Ibid. 
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[ation appears to be used, even by the divine authority, do 
not really proceed upon the rule of exact retribution, by 
doing to the criminal the same hurt he has done to his 
neighbour, and no more ; but this correspondence between 
the crime and punishment, is a consequence from some 
other principle.] Death is punished with death, as the 
appropriate manner of visiting an offence of the highest 
enormity, but not as an equivalent; [for that would be 
expiation, and not punishment. Nor is death always an 
equivalent for death; the execution of a needy decrepit 
assassin, is a poor satis&ction for the murder of a nobleman 
in the bloom of his youth, and frill enjoyment of his friends, 
his honours and his fortune. But the reason on which 
this sentence is grounded seems to be, that this is the 
highest penalty that man can inflict ; and tends most to the 
security of mankind, by removing one murderer from the 
earth, and setting a dreadfril example to deter others : so 
that even this grand instance, proceeds upon other princi- 
ples than those of retaliation.] 

We may remark that [it was once attempted to intro- 
duce into England the law of retaliation, as a punishment 
for such only as preferred malicious accusations against 
others; it being enacted by stat. 37 Edw. III. c. 18, that 
such as preferred any suggestions to the king’s great 
council, should put in sureties of taliation ; that is, to incur 
the same pain that the other should have had, in case the 
suggestions were found untrue# But, after one year’s ex- 
perience, this punishment of taliation was rejected; and 
imprisonment adopted in its stead (r). 

But, though from what has been said, it appears that 
there cannot be any regular or determinate method, of 
rating the quantity of punishment for crimes by any one 
uniform rule ; but they must be referred to the will and 
discretion of the legislative power; yet there are some 
general principles, drawn from the nature and circ^m- 

(r) Staf. 88 Edv. 3, c. 9. 
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[stances of the crime, that may be of some assistance in 
allotting to it an adequate punishment. 

As, first, with regard to the object of it : for the greater 
and more exalted the object of an injury is, the more care 
should be taken to pixjvent that injury; and of course, 
under this aggravation, the punishment should be more 
severe. Therefore treason, in conspiring the death of 
the sovereign, is by the English law punished with greater 
rigour than even actually killing any private subject (s ) ; 
and yet, generally, a design to transgress, is not so flagrant 
an enormity as the actual comjdetion of that design. For 
evil, the nearer we approach it, is the more disagi^eeablc 
and shocking; so that it requires more obstinacy in 
wickedness to pcrj^)etratc an unlawful action, than barely 
to entertain the thought of it. And it is an encouragement 
to repentance and remorse, even to the last stage of any 
crime, that it is never too late to retract ; and that if a 
man stops even here, it is better for him than if he pro- 
ceeds :] for which reason an attempt to commit a felony, 
is in general less penal than the actual felony. [But in 
the case of a treasonable conspimey, the object whereof 
is the king (or queen’s) majesty, the bare intention,] 
where there is anything in the conduct of the parties to 
I)rove that it was entertained by them, will, if manifested 
by any kind of overt act, [deserve the highest degree of 
severity ; not because the intention^ is equivalent to the 
act itself, but because the greatest rigour is no more 
than adequate to a treasonable purpose of the heart, and 
there is no greater left to inflict upon the actual execution 
itself. 

Again : the violence of passion or temptation may some- 
times alleviate a crime ; as theft in case of hunger, is far 
more worthy of compassion than when committed through 

* 

(«) In Blackstone's t^nic the pn- the present dayi more severe than 
nisliment for treason involved some in the case of murder. (Vide post, 
extreme severities. It is, even at c, vi.) 
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[av^ice, or to supply one in luxurious excesses. To kill a 
man upon sudden and violent resentment^ is less penal 
than upon cool deliberate malice. The age^ education^ and 
character, of the offender ; the repetition, (or otherwise,) of 
the offence ; the time, the place, the company wherein it 
was committed — all these, and a thousand other incidents, 
may aggravate or extenuate the crime {t). 

Further: as punishments are chiefly intended for the 
prevention of future crimes, it is but reasonable that among 
crimes of different natures, those should be most severely 
punished which are the most destructive of the public safety 
and happiness (w). And among crimes of an equal malig- 
nity, those which a man has the most frequent and easy 
o])p()rtunitics of committing; which cannot be so easily 
guarded against as others ; and which, therefore, the of- 
fender has the strongest inducement to commit, according 
to what Cicero observes (x), sunt animadvertenda pec^ 
cata maximi^ qum difficillim^ proscaventw\'*^“\ 

Hence it is, that to steal a handkerchief or other trifle 
privately from the person of another, has always been dealt 
with more severely than a more open theft, though of 
much greater value, — as of a load of corn, standing in a 
field (y). [And in the Island of Man this rule was for- 
merly earned so far, that to take away an ox or an ass was 
there no felony, but a trespass ; because of the difficulty, 
in the little territory, to conceal them or carry them off ; 
but to steal a pig of a fowl, (which is easily done,) w'as a 
capital crime, and the offender punishable with death (z). 

(t) Thus Demosthenes (in his (u) Bcccar. c. 6. 
oration against Midiaa) finely works (x) Pro Sexto lloscio, 40. 
up the aggravation of the insults (y) In the case of simple larceny 
he had received: — *^]^as abused,*' the extreme of the punishment by 

says he, <* by my enemy in cold penal servitude, is three years. In 

blood, out of malice, not by heat larceny fiom the person^ the limit is 

* of wine, in the morning, puh- extended to fourteen years. (24 & 
licly, before strangers, as well as 25 Viet. c. 96, ss. 4, 40.) In pre- 

* citizens ; and that in the temple, vious statutes, a similar distinction 
whither the duty of my office called was observed. 

me." (e) 4 Inst. 285. 
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[Lasfly, as a conclusion to the whole, we may, ob|prvc, 
that punishments of unreasonable severity, especially when 
indiscriminately inflicted, have less effect in preventing 
crimes and amending the manners of a people, than such 
as are more merciful in general, yet properly intermixed 
with due distinctions of severity. It is the sentiment of 
an ingenious writer, who seems to have well studied the 
springs of human action, that crimes are more effectually 
prevented by the certainty than by the severity of punish- 
ment (a). For the excessive severity of laws — says Mon- 
tesquieu (&) — ^hinders their execution: when the punish- 
ment surpasses all measure, the public will frequently, out 
of hiunanity, prefer impunity to it. Thus, also, the stat. 
1 Maiy, st. 1, c. 1, recites in its preamble, that the state 
of every king consists more assuredly in the love of the 
“ subject towards their prince, than in the dread of laws 
made with rigorous pains ; and that laws made for tlie 
preservation of the commonwealth, without great penal- 
** ties, are more often obeyed and kept than laws made 
with extreme punishments,” Happy had it been for the 
realm, if the subsequent practice of that deluded princess, 
in matters of religion, had been correspondent to these sen- 
timents of herself and parliament, in matters of state and 
government. We may fiirther observe, that sanguinary 
laws are a bad symptom of the distemper of any state, or 
at least of its weak constitution. The laws of the Roman 
kings, and the twelve tabjes of the 'decemviri^ were full of 
cruel punishments : the Porcian law, which exempted all 
citizens from sentence of death, silently abrogated them 
all. In this period the republic flourished; — under the 
emperors severe punishments were revived — and then the 
empire fell. * 

It is, moreover, absurd and impolitic, to apply the same 
punishments to crimes of different malignity. A multitude 
of sanguinaiy laws, (besides the doubt that may be enter- 
tained concerning the right of making them,) do likewise 

(a) Beccar. c. 7. (b) Sp. L. b. 6, c. 13. 
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[prove a manifest defect in the wisdom of the legislative, 
or tlie strength of the executive power. It is a kind of 
quackery in government, and argues a want of solid skill, 
to apply the same universal remedy, the ultimum suppli^ 
Humy to every case of difficulty. It is? it must be owned, 
much easier to extirpate than to amend mankind; yet that 
magistrate must be esteemed both a weak and a cruel 
surgeon, who cuts off every limb, which, through ignorance 
or indolence, he will not attempt to cure. It has been, 
therefore, ingeniously proposed, that in every state a scale 
of crimes should be formed, with a corresponding scale 
of punishments, descending from the greatest to the 
least (c) ; but if that be too romantic an idea, yet at least 
a wise legislator will mark the principal divisions, and not 
assign penalties of the first degi’ce to offences of an inferior 
rank. Where men see no distinction in the nature and 
gradations of punishment, the generality will be led to 
conclude there is no distinction in the guilt (rf).] 

(c) Beccar. c. 6. ** ami recommend them to the royal 

{d) Blackstone concludes these ** mercy. Among so many chances 
remarks with some just invectives ** of escape, the needy and hardened 

on that frequency of capital punish- offender overlooks the multitude 
ment, which disgraced the English ** that suffer ; he boldly engages in 
law at the time he wrote. He says some desperate attempt to relieve 
(vol. iv. p. 18), ** It is a melancholy ** his wants or supply his vices; and 

** truth that among the variety of ** if unexpectedly the hand of jus- 

** actions which men are daily liable ** tice overtake him, he deems him- 

to commit, no less than 160 have ** self peculiarly unfortunate in fall- 

** been declared by act of parliament «** ing at last a sacrifice to those 

to be felonies without benefit of ** laws, which long impunity has 

« clergy, or, in other words, to be ** taught him to contemn.’* 

“ worthy of instant death. So dread- This exposure of the impolicy as 

'* ful a list, instead of diminishing, well as inhumanity of our system in 

“ increases the number of offenders* regard to punishment, might well 

The injured, throufh compassion, have led to its earlier amendment. 
** will often forbear to prosecute ; That reform, which is mainly due to 
“ juries, through compassion, will the exertions of Sir Samuel Romilly 
** sometimes forget their oaths, and fowards the close of the reign of 

** either acquit the guilty or mitigate George the third, may now be said 

** the nature of the offence ; and to be complete ; but it owes its con- 

** judges, through compassion, will summation, to the reign of our pre- 

** respite one half of the convicts, sent gracious sovereign. ^ . 
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CHAPTER II. 

OF THE PERSONS CAPABLE OF COMMITTING CRIMES. 


[Havinq in the preceding chapter considered in general 
the nature of crimes and pimishmcnts, we are next led in 
the order of our distribution to inquire what persons arc 
or are not capable of committing crimes ; or, which is the 
same thing, who are exempted from the censures of the 
law, upon the commission of those acts which in other per- 
sons would be severely punished. In the process of which 
inquiry, we must have recourse to particular and special 
exceptions ; for the general rule is, that no person shall be 
excused fix>m punishment for disobedience to the laws of 
his country, excepting such as are expressly defined and 
exempted by the laws themselves. 

All the several pleas and excuses which protect the com- 
mitter of a fofbidden act, from the punishment which is 
otherwise annexed thereto, may be reduced to this single 
consideration, — ^the want or defect in will. An involuntary 
act, as it has no claim to .merit, so neither can it induce 
any guilt: the concurrence of the will, when it has its 
choice either to do or to avoid the fact in question, being 
the ^nly thing that renders human actions either praise- 
worthy or culpable. Indeed, to make a complete crime 
cognizable by human laws, there must Be both a will and 
an act. For though, in fora conscientitB, a fixed design or 
will to do an unlawfril act is abopst as heinous as the com- 
mission of it,] yet in general, and except in the rare case 
in which the party confesses such a design, no temporal 
tribunal has any means of discovering its existence, where 
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it has not been carried out into an external action. It is 
besides impossible^ in any case^ to ascertain that conscience 
might not possibly have recovered its power in time to 
prevent the actual perpetration of the offence ; for which 
reasons, [in all temporal jurisdictions, an overt act, or some 
open evidence of an intended crime, is necessary, in order 
to demonstrate the depravity of the will, before the man is 
liable to punishment. And as a vicious will without a 
vicious act is no civil crime, so, on the other hand, an un- 
wan’antable act without a vicious will is no crime at all. 
So that, to constitute a crime against human laws, there 
must be, first, a vicious will; and, secondly, an unlawful 
act consequent upon such vicious will. 

Now there are three cases in which the will does not 
join 'with the act. I. Where there is a defect of imder- 
standing. For where there is no discernment there is no 
choice ; and where there is no choice there can be no act 
of the will, which is nothing else than a determination of 
one’s choice to do or to abstain fi’om a particular action ; 
he therefore that has no understanding can have no will to 
guide his conduct. II. Where there is understanding and 
will sufficient residing in the party, but not called forth 
and exerted at the time of the action done ; which is the 
case of all offences, committed by chance or ignorance. 
Here tlie will sits neuter, and neither concurs with the act 
nor disagrees to it. III. "Where the action is constrained 
by some outward fdtee and viqjence. Here the will coun- 
teracts the deed ; and is so far from concurring with, that 
it loathes and disagrees to, what the man is obliged to per- 
form. It wiU be the business of the present chaj)ter briefly 
to consider all the several species of defect in wiU, as they 
faU under someone or other of these general heads; as 
infancy, idiotcy, lunacy and intoxication, which fall under 
the first class ; misfortune and^ ignorance, which may be 
referred to the second; and compulsion or necessity, which 
may properly rank in the third.] 
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I. Under the first division we will first consider the 
case of infancy or non-age; which is a defect of the under- 
standing. [Infants under the age of discretion, ought not 
to be punished by any criminal prosecution whatever (a). 
What the age of discretion is, in various nations, is matter 
of some variety. The civil law has distinguished the age of 
minors,— or those under twenty-five years old, — into three 
stages: infantiay fipom the birth till seven years of age; 
pueritiay firom seven to fourteen ; and puhertasy firom four- 
teen upwards. The period of pueritiay (or childhood,) was 
again subdivided into two equal parts ; from seven to ten 
and a half, was CBtas infantue proxima : fi*om ten and a 
half to fourteen, was cctas pubertati proxima. During the 
first stage of infancy, and the* next half stage of childhood, 
infanticB proximuy minors were not punishable for any 
crime. During the other half stage of childhood, (ap- 
proaching to puberty,) firom ten and a half to fourteen, 
they were indeed punishable, if found to be doli capacesy 
or capable of mischief ; but with many mitigations, and 
not with the utmost rigour of the law. During the last 
stage, (of the age of puberty, and afterwards,) minors were 
liable to be punished, as well capitally as otherwise (6). 

The law of England does, in some cases, privilege an in- 
fant under the age of twenty-one, as to common misde- 
meanors : so as to escape fine, imprisonment, and the like: 
and particularly in cases of omission, as not repairing a 
bridge or a highway, or ot^ier similar ‘offences (c) ; for, not 
having the command of his fortune till twenty-one, he 
wants the capacity to do those things which the law 
requires. But where there is any notorious breach of 
the peace, a riot, battery or the like (which infants, when 
full grown, are at least as liable as othei^ to commit),] or 

(a) Hawk. P. C. b. 1, c. 1, 9,(2. ^(6) Ff. 29, 5, 1*4, 50, 17, 111, 47, 

Infancy, in reference to civil cases, 2, 23. 

has been treated of, sup', vol. ii. p. (c) 1 Hale, P. C. 20, 21, 22. 

314, et seq. • 
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any pequry or cheating (rf), — ^for these [an infant above 
the age of fourteen is equally liable to suffer, as a person 
of the foil age of twenty-one. 

With regard to more heinous crimes the law is stiU more 
minute and circumspect; distinguishing with greater nicety 
the several degrees of age and discretion. By the antient 
Saxon law, the age of twelve years was established for the 
age of possible discretion, when first the understanding 
might open (e). And from thence until fourteen, it was 
€Btas pubertati proxima^ in which he might or might not 
be guilty of a crime, according to his natural capacity or 
incapacity. This was the dubious stage of discretion ; but, 
under twelve, it was Jiield that he could not be guilty in 
will, neither after fourteen could be supposed innocent, of 
any capital crime which he in fact committed. But by 
the law, as it now stands, and has stood at least since the 
time of Edward the third, the capacity of doing ill, or con- 
tracting guilt, is not so much measured by years and days, 
as by the strength of the delinquent’s understanding and 
judgment. For one lad of eleven years old, may have as 
much cunning as another at fourteen ; and in these cases 
our maxim is that ^^malitia supplet <etatem,^^ Under seven 
years of age, indeed, an infant cannot be guilty of felony {f ) ; 
for then a felonious discretion is almost an impossibility in 
nature ; but at eight years old he may be guilty of felony (^). 
Also, above seven and under fourteen, though an infant 
shall be prima faicie adjudged io be doli incapax (A), yet 
if it appear to the court and jury that he was doli cMpax^ 
and could discern between good and evil, he may be 
convicted and suffer death.] Thus besides more antient 
examples [there was an instance where a boy of eight 
years old was trieS] in the seventeenth century [at Abing- 
don for firing two bams; and it appearing that he had 

• ^ 

{d) Bac. Ab. Infancy, H. 27. 

(e) Wilk. Leg. Ang.-Sax. LL. (g) Daltl Just. c. 147. 

Athelstan. (/i) Vide R. v, Owen, 4 C. & P. 

(/) Mir. c. 4, 8.16 ; 1 Hal. P. C. 256. 
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[malice^ cunnings and revenge, he was found guilty, con- 
demned, and hanged accordingly (?n). Thus also, in still 
later times, a boy of ten years old was convicted on his 
own confession of murdering his bedfellow, there appearing 
in his whole behaviour plain tokens of a mischievous dis- 
cretion ; and, as the sparing this boy merely on account 
of his tender years might be of dangerous consequence to 
the public, by propagating a notion that children might 
commit such atrocious crimes with impunity, it was unani- 
mously agreed by all the judges that he was a proper sub- 
ject of capital punishment (n). But, in aU such cases, the 
evidence of that malice, which is to supply age, ought to 
be strong and clear beyond all doubjb and contradiction.] 
After an infant has attained fourteen, he is presumably 
doli capax^ and has no privilege by reason of his non- 
age, except in cases of omission and the like, as already 
noticed (o) — ^and at twenty-one, when infancy ceases, no 
privilege whatever in respect of age is recognized by law. 

Another case in which the defect of imderstanding 
excuses from guilt, is that of [an idiot or a lunatic ; for the 
rule of law as to the latter, (which may be easily adapted 
also to the former,) is that ^^furiosus furore solum puni-- 
/ttr(p).” In criminal cases, therefore, idiots and lunatics 
are not chargeable for their own acts, if committed when 
under these incapacities; no, not even for treason itself (g^). 
Also] by the common law'[if a man in his sound memory 
commits a capital offence, and, before arraignment for it 
he becomes mad, he ought not to be arraigned for it; 
because he is not able to plead to it, with that advice and 
caution that he oughh And if, after he has pleaded, the 
prisoner becomes mad, ho shall not be ^ied ; for how can 
he make his defence? If, after he be tried and found 

(m) Emlynjin 1 Hal. P. C. 25. general, vide sup. vol. i. p. 480; 

(n) Foster, 72. vol. ii. pp. 62, 629; vol. in. pp. 226 

(o) Vide sup. p. 96. et seq. 

(p) As to the state of the law {q) 3 Inst 6. 
relative to idiots and lunatics in 
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[guilty, he loses I^s senses before judgment, judgment shall 
not be pronounced ; and if, after judgment, he becomes of 
nonsane memory, execution shall be stayed; for perad- 
venture, says the humanity of the English law, had the 
prisoner been of sound memory, he might have alleged 
something in stay of judgment or execution (r).] And 
special provisions, of the same tendency, are now made by 
statute ; for by 39 & 40 Geo. III. c. 94 («), it is enacted, 
that if a person, charged with any offence, be brought up 
to be discharged for want of prosecution, and appear to be 
insane, the court may order a jury to be impanelled to try 
the sanity ; and if they find him insane, may order him to 
be kept in custody till the pleasure of the Crown be knoTm ; 
~that if a person, indicted for any offence, appear insane, 
the court may (on his arraignment) order a jury to be im- 
panelled to try the sanity; and if they find him insane, may 
order the finding to be recorded, and the insane person to 
be kept in like manner ; — and that if, upon the trial for 
treason, murder or felony, insanity at the time of com- 
mitting the offence is given in evidence, and the jury 
acquit, they must be required to find sp^ially whether 
insane at the time of the commission of the offence, and 
whether he was acquitted on that account; and if they 
find in the affirmative, the court may order him to be kept 
in like manner till the Crown’s pleasure be known (^). 

[In the bloody reign, indeed, of Henry the eighth, a 
statute was made, wliich enacted that if a person, being 
compos mentis^ should commit high treason, and after fall 
into madness, he might be tried in his absence, and should 
suffer death, as if he were of perfect memory (%). But 

this savage and inhuman law was repealed by the statute 

• • 

(r) 1 Hale, P. C. 34. ment there, of persons tried in In- 

(«} This Act applies to xnisde- dva, and acquitted on the ground of 
meanor as well as felony. (R. insanity. 

Goode, 7 Ad. & El. 386 ; R. v. Lit- (f) There is now an asylum espe- 
tle, Russ. & R. G. C. R. 430.) See cially appropriated to criminal luna» 
also 14 & 13 Viet. c. 81, as to the lies, see 23 & 24 Viet. c. 73. 
removal to England and confine- (ti) 33 Hen. 8, c. 20. . * 
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[1 & 2 Ph. & M. c. 10. For, as is obsei^ed by Sir Edw. 
Coke (a:), the execution of an offender is, for example, ut 
pema ad paucos^ metus ad omnes perveniat but so it is 
not when a madman is executed ; but should be a miser- 
able spectacle, both against law, and of extreme inhu- 
manity and cruelty, and can be of no example to others.] 
On the other hand, however, it is not every kind or 
degree of insanity, that will exempt a man from responsi- 
bility for his acts ; and it may be laid doVm in general, 
that a partial unsoundness of mind will be no excuse. It 
is very difficult, indeed,” as Lord Hale observes, to 
define the invisible line that divides perfect and partial 
insanity ; but it must be duly weighed and considered 
both by the judge and jury, lest on theone side there be 
** a kind of inhumanity towards the defects of human 
nature, or on the other side too great an indulgence 
given to great crimes ” (y). The line of distinction 
referred to by Hale, has never yet been fully traced. The 
judges, on a late occasion, however, gave it as their opi- 
nion {z)y that if a man who takes another’s life appears to 


(dr) 3 Inst. 6. 

(y) Some of the principal cases 
of partial insanity, upon charges of 
murder or malicious shooting or 
wounding, are Arnold’s case, 16 St. 
Tr. by Howell, 764 ; Lord Ferrers* 
case, 19 ibid. 947 ; Hadfield’s case, 
Collinson on Lun. 480 ; Farken’s 
case, ibid. 477 ; Bowler’s case, ibid. 
673 ; Bellingham’s case, ib. Addend. 
636 ; Offbrd’s case, 3 C. & P. 168 ; 
Oxford’s case, 9 C. & P. 333; R. 
V. Higginson, 1 C. & K. 129 ; and 
Macnaughten’s case, 10 01. & Fin. 
200 . 

(«) This opinion was given in 
Bwer to certain questions propounded 
to the judges by the House of Lords, 
in reference to the discussion in that 
house occasioned by Macnaughten’s 
case, in the year 1843. (See 10 Cl. & 


Fin. above cited.) On the same oc- 
casion the judges said, that the ques- 
tion that has been generally left to 
the jury in cases of this description 
is, whether the accused at the time 
of doing the act knew the difference 
between right and wrong ; but that the 
more correct question is, whether he 
had a sufficient degree of reason to 
know that he was doing an act that 
was wrong. Unless the law, however, 
is to be considered as conclusively 
settled by this authority, it would 
seem to be » still more correct ques- 
tion whether he comwdtted the act under 
the influence of any insane delusion^ 
disguising from him its murderous 
character ; for, if he did, then, (whe- 
ther the delusion was upon matter 
of opinion or matter of fact,) it is 
difficult to assent to the doctrine 
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have known at the time that he was acting contrary to 
law, his being under an insane delusion that he was 
thereby redressing some supposed grievance or producing 
some public benefit, will not exempt him from the guilt of 
murder ; neither wiU he be exempted by being under an 
insane delusion as to facts ; provided the supposed facts, 
if real, would not have justified the act ; but that, on the 
other hand, he will be exempted by such delusion as last 
mentioned, where the facts, if real, would have justified 
the act. 


Again : [as to artificial, voluntarily contracted mad- 
ness, by drunkenness or intoxication, which, depriving men 
of their reason, puts them in a temporary phrenzy, — our 
law looks upon this as an aggravation of the offence, rather 
than as an excuse for any criminal misbehaviour (a). 

‘‘ drunkard,” says Sir Edward Coke, who is voliintarius 
deemouy hath no privilege thereby : but what hurt or ill 
" soever he doth, his dininkenncss doth aggravate it : nam 
omne crimen ebrietasy et incendity et detegil ”(6). It hath 
been observed that the real use of strong liquors, and the 
abuse of them by drinking to excess, depend much upon 
the temperature of the climate in which we live. The 
same indulgence which may be necessary to make the 
blood move in Norway, would make an Italian mad. ‘^A 
German, therefore, says the President Montesquieu, 
drinks tlirough cflistom, founded upon constitutional 


that a consciousness only that he 
was acting wrongs or contrary to law, 
would warrant convicting him for 
murder. At all events, it seems 
scarcely consistent wi|}i humanity, 
under such circumstances, to carry 
the capital sentence into effect. In 
Lord Erskine's celebrated speech i^ 
defence of Hadfield, the case is put 
of a lunatic destroying a man under 
the belief that he is a potter's vessel, 
and with the design of inflicting a 
VOL. IV. 


malicious injury on the property of 
a third person, whom he believes to 
be the owner of the vessel ; and 
Lord Erskiiie argues, that it would 
be impossible, in such a case, to 
convict for murder. (As to Had> 
field’s case, see Collinson on Lu- 
nacy, p. 480.) 

(a) See Beverley’s case, 4 Rep. 
125 : Reniger v. Fogossa, Plow. 19 ; 
R. V. Carroll, 7 C. & P. 145. 

(5) 1 Inst. 247. 


I 
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necessity; a Spaniard drinks through choice, or out of 
the mere wantonness of luxury ; and drunkenness,” he 
adds, ought to be more severely punished, wliere it 
makes men mischievous and mad, as in Spain and Italy, 
than where it only renders them stupid and heai^, as 
in Germany and more northern countries ”(c). And 
accordingly, in the warm climate of Greece, a law of Pit- 
tacus enacted, that he who committed a crime, when 
drunk, should receive a double punishment : one for the 
crime itself, and the other for the ebriety which prompted 
him to commit it ” (d). The Homan law, indeed, made 
great allowances for this vice : ^^per vinum delapsis capi-- 
talis pcBua remittitur ” (e). But the law of England, con- 
sidering how easy it is to counterfeit this excuse, and how 
weak an excuse it is (though real), will not suffer any man 
thus to privilege one crime by another. 

II. Another deficiency of will is, where a man com- 
mits an unlawful act by misfortune or chance^ and not by 
design. Here ‘the will observes a total neutrality, and 
does not co-operate with the deed : which therefore wants 
one main ingredient of a crime. Of this, when it affects 
the life of another, we shall find more occasion to speak 
hereafter: at present only observing, that if any acci- 
dental mischief happens to follow from the performance 
of any lawful act] Vith due caution (/), [the party stands 
excused from all guilt.] ^hit if a mah, by doing anything 
unlawful^ (at least if it be malum in se, and not merely 
malum prohibitum,) or by doing anything lawful but mth- 
out due caution, — produce a consequence which he did not 
foresee or intend, as the death of a man or the like, his 
want of foresight shall be no excuse, '- but he is crimi- 
nally guilty of whatever consequence may follow. 

\Ignorance or mistake another defect of will; when 
a man intending to do a lawful act, does that which is 


(c) Sp. L. b. 14, c. 10. 
\d) Puff. L. b. 8, c. 3. 


(e) Ff. 49, 16, 6. 

</) 1 East, P. C. c. 6, 8. 86. 
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[unlawful. For here tlic deed and the will acting sepa- 
rately, there is not that conjunction betw’^een them which 
is necessary to form a criminal act. But this must be an 
ignorance or mistake in fact, and not an error in point of 
law. As if a man, intending to kill a thief or house- 
breaker in his own house, by mistake kills one of his 
family, this is no criminal action {g) : but if a man thinks 
he has a right to kill a person excommunicated or out- 
lawed, wherever he meets him, and docs so, this is wilful 
murder. For a mistake in point of law which every per- 
son of discretion not only may, but is bound and presumed 
to know, is in criminal cases no sort of defence. Igno- 
rantia juris , quod (juisque tenetur scire, neminem excusaV\h), 
is as well the maxim of our own law (i) as it was of the 
Roman (A).] 

III. A third kind of defect of will is, that arising from 
compulsion and inevitable necessity. [These are a %on- 
straint upon the will, whereby a man is urged to do that 
which his judgment disapproves ; and, which it is to be 
presumed, his will (if left to itself) would reject. As 
punishments are therefore only inflicted for the abuse of 
that free will w’hich God hath given to man, it is highly 
just and equitable that a man should be excused for 
those acts which are done tlurough unavoidable force and 
compulsion. ^ 

Of this nature, in the first place, is the obligation of 
civil subjection ; whereby the inferior is constrained by the 
superior to act contrary to what his own reason and in- 
clination would suggest : as when a legislator establishes 
iniquity by a law, and commands the subject to do an act 

(g) Cro. Car. 538 ; 1 Hale, P. C. a crime committed in England, to 
42. allege that he did not know he was 

(A) See R. e. Bailey, R. & Be doing wrong,— the act with the com- 
C. C. 1. mission of which he is charged, not 

(0 Plowd. 348; 1 Hale, P. C. 42. being criminal in his own country. 
Thus, it has been held, that it is no (R. v. Esop, 7 C. & P. 456.) 
defence for a foreigner charged with (fc) Ff. 22, 6, 9. 

I2 



116 


BOOK VI. — OF CRIMES. 


[contrary to religion or sound morality. How far this 
excuse will be admitted in for o conscientice^ or whether the 
inferior in this case is not bound to obey the Divine* rather 
than the human law, it is not our business to decide ; 
though the question, perhaps, among the casuists, will 
hardly bear a doubt. But however that may be, obedience 
to the laws in being, is undoubtedly a sufficient extenuation 
of civil guilt before the municipal tribunal. The sheriff 
who burnt Latimer and Ridley in the bigoted days of 
Queen Mary, was not liable to punishment from Elizabeth, 
for executing so horrid an office ; being justified by the 
commands of that magistracy, which endeavoured to re- 
store superstition under the holy auspices of its merciless 
sister, persecution. 

As to persons in private relations, the principal case 
where constraint of a superior is allowed as an excuse for 
criminal misconduct, is with regard to the matrimonial 
sul^ction of the wife to her husband. For, though neither 
a son, nor a servant, are excused for the commission- of 
any crime, (whether capital or otherwise,) by the com- 
mand or coercion of the parent or master (/), in some cases 
tixe command or authority of her husband, either express 
or implied, will jirivilcgc the wife from punishment, even 
for capital offences. And, therefore, if a woman commit 
theft, burglary or other civil offences against the laws of 
society, by the coercion of her husband ; or even in his 
company, which the law construes a coercion ; she is not 
guilty of any crime, being considered (as we have found 
occasion to explain elsewhere in this work) as acting by 
compulsion and not of her own wiU (m) : which doctrine 
is at least a thousand years old in this kingdom, being 
to be found among the laws of Kiri^ Ina, the West 
Saxon (Tt). And it appears that among, the northern 
nations on the Continent, thisf privilege extended to any 

(0 Hawk. P. C. b. 1, c. 1, s. 14 ; sup. vol. ii. p. 284, and, particularly, 
1 Hale, P. C. 44, 516. the authorities there cited, n. (»). 

' (m) As to this doctrine, see also (n) Cap. 57: Wilk. 29. 
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[woman transgressing in concert with a man, and to any 
slave that committed a joint offence with a fi*ccman : the 
male t)r freeman only was punished, tlic female or slave 
dismissed : “ proculdubio quod alterum libertaSy alterum 
necessitas impeller eV* {q). But, (hesides that in our law, 
which is a stranger to slavery, no impunity is given to 
servants, who are as much free agents as their masters,) 
even with regard to wives the rule (we may remember) 
admits of an exception in the case of murder, man- 
Bla-ughtcr, and the like, these offences being of a deeper 
dye(p). In treason also, (the hi^icst crime which a 
member of society can, as such, be guilty of,) no ])lca of 
coverture sliall excuse the wife — no presumption of Ikt 
husband’s coercion, shall extenuate her guilt (/y). And 
this, as well because of the o^ousness and dangerous con- 
sequence of the crime itself, as because the husband, 
having broken through the most sacred tie of social com- 
munity by rebellion against the state, has no right ““ that 
obedience from a wife, which he himself, as a subject, has 
forgotten to ])ay. In* misdemeanors, also, we may here 
remark another exception to the general rule, viz., that 
a wife may be indicted with her husband for keeping a 
brothel. For this is an offence touching the domestic 
economy or government of the house, in which the wife 
has a principal share ; and is also such an offence as the 
law presumes to be generally conducted by the intrigues 
of the female sex (r). And jn all cases ^vhere the wife 
offends alone, without th^ Company or coercion of her 
husband, she is responsible for hqj* offence as mueh as any 
feme 8oleJ\ 

Another species of compulsion or necessity is what our 
law calls duress^per minas{s)\ that is, threats and menaces, 

(o) Stiern. de Jure Sueoii. 1. 2, .(1^* Cruse, 8 C. & P. 552.) As to 

C. 4. ^ • wounding with intent to disfigurCf see 

(p) 1 Hale, P. C. 45, 47, 48, 516 ; Reg. v. Smith, 27 L. J. (M. C.) 204. 

Hawk. P. C. b. 1, c. 1, s. 11 ; Ke’yl. (9) 1 Hale, P. C. 47. 

31. Whether the wife is exempt in (r) Hawk. P. C. b. 1, c. 1, s. 12. 

-cases of robbery, has been doubted. («) Vide sup. vol. i. pp. 14,4i*145. 
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Avliich induce a fear of present death or other grievous 
bodily harm, and [which take away the guilt of many 
crimes and misdemeanors — at least before the humftn tri- 
bunal (0-] And, [therefore, in time of war or rebellion, a 
man may be justified in doing many treasonable acts by 
compulsion of the enemy or rebels, which would admit of 
no excuse in the time of peace Duress per mincts is 

not however an excuse in every case, for though a man 
be desperately assaulted and threatened with death, and 
cannot othei'wise escape than by consenting to kill an 
innocent person then present, — this ^vill not acquit him of 
murder if he commits the act ; for he ought rather to die 
himself than kill an innocent (x). [But in such a case, he 
is permitted to kill the assailant; for there the law of 
nature and self-defence, its jjj*imary canon, have made him 
his own protector.] It is to be observed too, that the 
compulsion which takes away guilt, must be the fear of no 
less present death or grievous bodily harm(y); for 
the mere apprehension of having houses bunit or goods 
spoiled, is not sufficient (z). It must also be a just and 
well-grounded fear — gui cadere posset in virum constanteniy 
non timidum et meticulosum/* as Bracton expresses it (a) in 
the words of the civil law (b). 

[There is a third species of necessity, which may be 
distinguished from the actual compidsion of external force 
or fear ; being the result of reason and reflection, which act 
upon and constrain a man’s* will, and oblige him to do an 
action, which, without such obligation, would be criminal. 
This is, when a man has his choice of two evils set 
before him, and being under a necessity of choosing one, 
he chooses the least pernicious of the two.*^ Here the will 

(/) Fost. 14,216; see R. v. Tyler,* Litt. 162 a, 253 B; 2 Inst. 483; 
8 C. 8s P. 616. Fo^ ubi sup.; R. v. Southerton, 6 

(u) R. V. Tyler, ubi sup. s 1 Hale, East, 149. 

P. C. 51. («) Bract, ubi sup. 

(:r) 1 HaIe,P.C.51. (a) Ibid. 

(y) Bract. I. 3, tr. 1, c. 4; Co. (5) Ff. 4, 2, 5, 6. 
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[cannot be said freely to exert itself, being rather passive 
than active ; or if active, it is rather in rejecting the 
greater* evil than in choosing the less. Of this sort is that 
necessity where a man, by the commandment of the law, is 
bound to arrest another for any capital offence, or to dis- 
perse a riot, and resistance is made to his authority. It is 
here justifiable and even necessary to beat, or wound, or 
perhaps to kill, the offenders, rather than permit the mur- 
derer to escape, or the riot to continue. For the preserva- 
tion of the ])eace of the Idngdom, and the apprehending 
of notorious malefactors, arc of the utmost consequence 
to the public ; and therefore excuse the felony which the 
killing would otherwise amount to (c). 

There is yet another case of necessity, which has occa- 
sioned great s])Cjulatiou among the writers upon general 
law; viz. whether a man in extreme want of food or clothing 
may justify stealing either, to relieve his present n|||||isi- 
tics? And this both Grotiiis(6/) and Puffendorf(^^to- 
gether with many other of the foreign jurists, hold in the 
affirmative ; maintaining, by many ingenious, humane, and 
])lausible reasons, that in such cases the community of 
goods, by a kind of tacit concession of society, is revived. 
And some even of our own lawyers have held the same (f)^ 
though it seems to be an unwarranted doctrine, borrowed 
from the notions of some civilians ; at least it is now anti- 
quated, the law of England admitting no such excuse at 
present (g). And this its doctrine is agreeable, not only 
to the sentiments of many of the wisest of the antients, 
particularly Cicero (A), who holds that suum cuique in-- 
commodum ferendum esty potius quam de alterius commodis 
detrahendum,^ btt also to the Jewish law, as certified by 
King Solomon himself (i) — If a thief steal to satisfy his 

(c) 1 Hale, P. C. 51. * (g) 1 Hale, P. C. 54. 

id) De Jure B. et P. 1. 2, c. 2. {h) De Off. 1. 3, c. 5. 

(e) L. of Nat. and N. 1. 2, c. 6. (*) Prov. vi. 30. 

(/) Britt, c. 10; M.’rr. c. 4, s. 16. 
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soul when he is hungry, he shall restore sevenfold, and 
‘‘ shall give all the substance of his house which was the 
ordinary punishment for theft in that kingdom. And this 
is founded upon the highest reason : for men’s properties 
would be under a strange insecurity, if liable to be invaded 
according to the wants of others, of which wants no one 
can possibly be an adequate judge, but the party himself 
who pleads them. In this country especially, there would 
be a peculiar impropriety in admitting so dubious an ex- 
cuse : for by our laws such sufficient provision is made for 
the poor, that it is impossible that tlic most needy stranger 
should ever be reduced to the necessity of thieving to sup- 
port njiture. This case of a stranger is, by the way, the 
strongest instance put by Baron Puftcndoi*f, and whereon 
he builds his principal arguments ; which, however they 
may hold] elsewhere, [yet must lose all jiheir weight and 
efficacy in England, where charity is reduced to a system, 
anJ||fcterwovcn in our very constitution. Therefore our 
law^ught by no means to be taxed with being unmcrci- 
ftd, for denjung this privilege to the necessitous; especially 
when we consider that the sovereign, on the representation 
of the ministers of justice, hath a power to soften the law, 
and to extend mercy in cases of peculiar hardship : an ad- 
vantage which is wanted in many states, particularly those 
which are dcmocratical ; and these have in its stead intro- 
duced and adopted, in the body of the law itself, a multi- 
tude of circumstances tendpig to alleviate its rigour. But 
the founders of our constitution thought it better to vest in 
the Cro^vn the power of pardoning particular objects of 
compassion, than to countenance and establish theft by one 
general undistinguisliing law. 

To these several cases in which the incapacity of com- 
mitting crimes arises from a dc^ciency of the will, we may 
add one more, in which the law supposes an incapacity 
of doing- wrong, from the excellence and perfection of the 
person ; which extend as well to the will as to the other 
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[qualities of the mind. It is the case of the sovereign^ who 
by virtue of the royal prerogative is not under the coercive 
power of the law : which will not suppose him capable of 
committing a foIly 3 much less a crlme(A). We are, there- 
fore, out of reverence and decency, to forbear any idle 
inquiries of what would be the consequence if the sove- 
reign were to act thus and thus : since the law deems so 
highly of his wisdom and virtue as not even to presume 
it possible for him to do any .thing inconsistent with liis 
station and dignity; and, therefore, has made no provision 
to remedy such a grievance. But of this sufficient was 
said in a former volume, to which we must refer the 
reader (/).] 

(Zr) 1 Hale, P. C. 44. (/) Vide sup. vol. ii. p, 498 ct sc(|. 
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CHAPTEK III. 

OP PRINCIPALS AND ACCESSORIES. 


[It having been shown in the preceding chapter what per- 
sons Jire, or are not, n])on account of tlieir situation and 
circumstances, capable of committing crimes, we are next 
to make a few remarks on the diftiTent degrees of guilt 
among persons that arc capable of offending; viz. as j)rin~ 
cipal and accessory. 


l^A man may be principal in an offence, in two degrees, 
A principal in the first degree, is he that is the actor or 
absolute pei^etrator of the crime ; and, in the second de- 
gree, he who is present, aiding and abetting the fact to be 
done (a). Which presence need not always be an actual 
immediate standing by, ivithin sight or hearing of the fact; 
but there may be also a constructive presence, as when one 
commits a robbery or murder, and another keeps watch or 
guard at some convenient distance (6)^ And this rule hath 
also other exceptions : for, ?n case of murder by poisoning, 
a man may be a principal felon, by preparing and laying 
the poison, or persuading another to drink it who is 
ignorant of its poisonous quality (c), or giving it to him for 


(a) I Hale, P. C. 615. See R. v. 
Howell, 9 Car. & P. 437. In the 
case of rapet if the prisoner was 
present aiding and abetting, he may 
in the indictment be charged as 
principal either in the first or the 
seejond degree. (R. v, Crishaui, 1 


I 

Car. & M. 187.) A principal in 
the second degree^ in larceny, can- 
not be convicted as a receiver, 
(Queen v. Perkins, 21 L. J. (M, C.) 
152.) 

(6) Foster, 850. 

(c) Kel. 52; Foster, 349. 
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[that purpose ; and yet not administer it himself, nor be 
present when the very deed of poisoning is committed (d); 
and the same reasoning will hold, with regard to other 
murders committed in the absence of the murderer, by 
means which he had prepared beforehand, and which pro- 
bably could not fail of their mischievous effect. As by 
laying a trap or pitfall for another, whereby he is killed ; 
letting out a wild beast, with an intent to do mischief ; or 
exciting a madman to commit murder, so that death there- 
upon ensues : in every of these cases the party offending 
is guilty of murder as a principal, in the first degree. For 
he cannot be called an accessory, that necessarily pre-sup- 
posing a principal ; and the poison, the pitfall, the beast, 
or the madman, cannot be held principals, being only the 
instruments of death. As therefore he must be certainly 
guilty, either as principal or accessory, and cannot be so 
as accessoiy, it follows that he must be so as principal ; 
and, if principal, then in the first degree : for there i^no 
other criminal, much less a superior in the guilt, whom he 
could aid, abet, or assist (<?).] It is to be observed, how- 
ever, that though the law ma^es the distinction between 
principals in the first and in the second degree, yet in 
general the punishment inflicted upon either class of 
offenders is the same (/). But where a statute imposes 
the punishment of death on the persons committing a 
specified offence, and not on the offence itself in terms, — 
it has been held that* such cap^al punishment will apply 
to principals in the first degree only, and not to those in 
the second (^). 

II. [An accessory is he who is not the chief actor in the 

(d) 3 Inst. 138; 1 HalCi P. C. ing enactments, 24 & 23 Viet c. 96, 

616 ; Hawk. P. C. b. 2, c. 29, s. s. 98 ; c. 97, s. 66 ; c. 98, s. 49 ; c. 
11, • 99, 8. 36 ; c. 100, s. 67 ; in reference 

(e) 1 Hale, P. C. 617; Hawk, to the felonies punishable under 

P. C. b. 2, c. 29, s. 11. those Acts respectively. 

(/) See, in particular, the follow- (g) Foster, 356, 357. 



124 


BOOK VI. — OF CRIMES. 


[offence, nor present at its performance, but is some way 
concerned therein, eitlier before or after the fact committed. 
In considering the nature of which degree of guilt, we will 
first examine what offences admit of accessories, and what 
not; secondly, who may be an accessory before the fact; 
thirdly, who may be an accessory after it ; and, lastly, how 
accessories, considered merely as such, and distinct from 
principals, are to be treated. 

1. And first, as to wluit offences admit of accessories, 
and what not. In treason there are no accessories, but all 
arc principals : the same acts that make a man accessory 
in felony, making him a principal in treason, upon account 
of the heinousness of the crime (A). Besides, it is to be 
considered, that the bare intent to commit treason is many 
times actual treason : as imagining the dejith of the sove- 
reign, or conspiring to take away his crown. And, as no 
one can advise or abet such a crime without an intention 
to Jiave it done, there can be no accessories before the 
fact ; since the very advice and abetment amount to prin- 
cipal treason.] In murder or other felonies, [there may 
be accessories; except only in those offences which by 
judgment of law are sudden and unj^remeditated, as man- 
slaughter and the like ; which therefore cannot have any 
accessories before the fact (Z). So, too, in all crimes under 
the degree of felony, there are no accessories either before 
or after the feet; but all persons concerned therein, if 
guilty at all, are principals (wi) ; the same rule holding 
with regard to the highest and lowest offences, though 
upon different reasons. In treason all are principals, 
propter odium delicti; in trespass all are principals, because 

(Af) 8 Inst. 138; 1 Hale, P. C. (wi) 1 Hale, P. C. 613, 616; see 
613. As to the crime of treason, Moland’s case, ? Moody's C. C. 11. 

vide post, c. vi. 276; Queen e. Greenwood, 21 L. J. 

(/) 1 Hale, P. C. pp. 616, 616; ‘(M. C.) 127. In accordance with 

Evans* case, Foster, 73. But see this rule, the 24 & 26 Viet. c. 94, 

lleg. V. Gaylor, 1 D. & B. (C. C.) s. 8, declares that ** whosoever shall 

288. “ aid, abet, counsel, or procure the 
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[the law, which de minimis non curate does not descend to 
distinguish the different shades of guilt] in crimes below 
the degree of felony. 

2. [As to the second point, who may be an accessory 
"before the fact: Sir Matthew Ilalc defines him to be 
one who, being absent at the time of the crime committed, 
doth yet procure, counsel, or command another to commit 
a crime (w). Herein absence is necessary to make him an 
accessory; for if such procurer, w the like, be present, he 
is guilty of the crime as principal (o). If A. then advises 

B. to kill another, and B. docs it in the absence of A. ; 
now B. is principal and A. is accessory to the murder. 
And this holds, even though the party killed be not in 
rerum natures at the time of the advice given. As, if A., 
the reputed father, advises B., the mother of a bastard 
child, unborn, to strangle it when born, and she does so; 
A. is accessory to tliis murder (p). And it is also set- 
tled, that whoever procureth a felony to be committed, 
though it be by the intervention of a third person, is an 
accessory before the fact (z/). It is likewise a rule, that he 
who in anj^isc commands or counsels another to commit 
an unlawful act, is accessory to all that ensues upon that 
unlawful act,] supposing at least that it was a probable 
consequence thereof (r) ; [but is not accessory to any act 
distinct from the other.] As if A. advises B. to rob C., 
and B. does so accordingly, and on resistance made, kills 

C. , B. is guilty of murder as jw*incipal, and A. as acces- 
sory (s). [But if A. commands B. to bum C.’s house, 

** commission of any misdemeanor, ( p) Dyer, 186. 

** shall be liable to be indicted, tried {q) Foster, 125. 

** and punished as a principal oifen- (r) This qualification of the rule 

** der." 9 will be found in Fost 370. (And 

(n) 1 Hale, P. C. 615, 616. see 1 Hale, P. C. 617.) And it 

(o) He is principal, if present seems that in reason it must be so 
only at the commencement of tl^ qualified. 

transaction, though absent before its {s) Fost. 370. Blackstone, vol. iv. 
completion. (SeeR.v. Jordan, 7 Car. p. 37 (after Hale), puts the case of 
& P. 432 ; R. V. Tuckwell, 1 Car. & A. commanding fi. to beat C., and 
Mar. 215.) B. beating him so that he dies. 
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[and he, in so doing, commits a robbcr}’^ ; now A., though 
accessory to the burning, is not accessory to the robbery, 
for that is a thing of a distinct and unconsequential na- 
ture (^). But if the felony committed be the same in 
substance with that Avliich is commanded, and only vary- 
ing in some circumstantial matters ; — as if, upon a com- 
mand to poison Titius, he is stabbed or shot, and dies ; — 
the commander is still accessory to the murder, for the 
substance of the thing commanded was the death of Titius, 
and the manner of its execution is a mere collateral cir- 
cumstance (w). 

3. An accessory ajier the fact may be, where a person, 
knowing a felony to have been committed, receives, re- 
Eeves, comforts or assists the felon (a:). Therefore, to 
make an accessoiy ex post facto^ it is in the first place 
requisite that he knows of the felony committed (y),] and 
that it was committed by the party in question. [In the 
next place he must receive, relieve, comfort or assist him. 
And, generally, any assistance whatever given to a felon, 
to hinder his being apprehended, tried or suffering punish- 
ment^ makes the assistor an accessory. As furnishing 
him with a horse to escape his pursuers, a house or other 
shelter to conceal him, or open force and violence to 
rescue or protect him (jzr). So likewise to convey instru- 
ments to a felon to enable him to break gaol, or to bribe 
the gaoler to let him escape, makes a man an accessory to 
the felony. But to reliewe a felon in gaol with clothes or 
other necessaries, is no offence ; for the crime imputable 
to this species of accessory is the hindrance of public 
justice, by assisting the felon to escape the vengeance of 
the law (a). Again, to buy or receive stolen goods, 
knowing them to be stolen,] does not fall within the 


But this alone* would perhaps not 
suffice to make A. accessory to the 
murder. 

(t) Hawk. P. C. h. 2, c. 29, s. 22. 
.(tt) Ibid. 8. 20. 


(j) 1 Hale, P. C. 618. 

(y) Hawk. P. C. b. 2, c. 29, s. 32. 
(s) Ibid. 88. 26, 27, 28. 

(a) 1 Hale, P. C. 620, 621. 
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definition of this offence ; and at common law, it was a 
misdemeanor only, because the offender [received the 
goods only and not the /cfow.] But this offence (as we 
shall see in the approi)riate place) is now differently 
treated (5). 

[The felony must be complete at the time of the assist- 
ance given, else it makes not the assistor an accessory. 
As if one wounds another mortally, and after the wound 
given, but before death ensues, a person assists or receives 
the delinquent, this does not make him accessory to the 
homicide; for till death ensues there is no felony com- 
mitted (c). But so strict is the law where a felony is ac- 
tually comjdete, in order to do effectual justice, that the 
nearest relations are not suffered to aid or receive one 
another. If the parent assists his child, or the child the 
parent, if the brother receives the brother, the master his 
servant, or the servant his master, or even if the husband 
receives his wife, who have any of them committed a 
felony, the receivers become accessories ex post facto (d). 
But a feme covert cannot become an accessory by the re- 
ceipt and concealment of her husband ; for she is presumed 
to act under his coercion ; and therefore she is not bound, 
neither ought she, to discover her lord (e), 

4. The last point of inquiry is, how accessories are to 
be treated, considered distinct from principals: and the 
general rule of the antient law, — borrowed from the Gothic 
constitutions (/),—igfThis, that ^^ccessories shall suffer the 
same punishment as their principals : if one be liable to 
death, the other is also liable : as, by the laws of Athens, 
delinquents and their abettors were to receive the same 
pimishmcnt (^).] With which, as regards accessories 

(6) As to receiving stolen goods, also a wife cannot be indicted for 
vide post, chap. v.. receiving goods stolen by her hus- 

(c) Hawk. P. C. b. 2, C.29, s. 35. band. (Reg. v. Brooks, 22 L. J. 

(d) 8 Inst. 108 ; Hawk. P. C. b'^ (M. C.) 121.) 

2, c. 29, s. 34. (/) See Stiern. de Jure Goth. 1. 3, 

(e) 1 Hale, P. C. 47, 621 ; see c. 5. 

Reg. V. Good, 1 Car. & K. 186. So (g) Pott Antiq. b. 1, c. 26. 
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before the fact, the modem rule is strictly consonant ; for 
by 24 & 25 Viet. c. 94, s. 1, all these are to be indicted, 
tried, convicted, and punished in all respects as if they 
were principal felons (A). [Why then, it may be asked, 
are such elaborate distinctions made between accessories 
and principals, if both are to suffer the same punishment ? 

For these reasons: 1. To distinguish the nature and 
denomination of crimes, that the accused may know how 
to defend himself when indicted ; the commission of an 
actual robbery being quite a different accusation from that 
of harbouring the robber. 2.] Because, though accessories 
before the fact are treated as principals, yet accessories 
after the fact are usually punished with less severity (i). 
3. Because, formerly, no man could be tried as accessory 
till after the principal was convicted, or, at least, he must 
have been tried at the same time with him (A) ; though 
that rule is now wholly abolished (Z). 4. [Because, though 


(A) This provision is a re-enact- 
ment of 11 & 12 Viet. c. 46, s. 1 
(repealed by 24 & 25 Viet c. 95), 
See also 24 & 25 Viet. c. 96, s. 98 ; 
c. 97, 8. 56 ; c. 98, s. 49 ; c. 99, s. 
35 ; c. 100, 8. 67i in reference to the 
particular felonies punishable under 
those Acts, respectively. 

(i) Accessories after the fact to 
any felony, are in general punishable 
with imprisonment for any term not 
exceeding two years ; with or with- 
out hard labour, and may also be 
required to find security to keep the 
peace, or in default, to suffer an 
additional imprisonment to the ex- 
tent of one year. [See 24 & 25 Viet, 
c. 94, 8. 4, and the enactments cited 
supra, n. (A).] But acceesories after 
the fact to murder are by 24 & 25 
VicL c. 100, 8. 67, punishable by 
penal servitude for life, or not less 
than three years, or to be im- 
prisoned with or without hard labour 


to the extent of two years. It is 
the opinion of Blackstonc (vol. 
iv. p. 39), tha# <'if a distinction 
were constantly to be made between 
the punishments of principals and 
accessories even before the fact, the 
latter to be treated with a little less 
severity than the former, it might 
prevent the perpetration of many 
crimes, by increasing the difficulty of 
finding & person to execute the deed 
itself; as his danger would be greater 
than that of his accomplices by rea- 
son of the difference of his punish- 
ment." And he cites Beccaria, c. 
37, in support of this doctrine. 

(A) 1 Hale, P. C. 623 ; Post. 363. 

(/) It was abolished as to acces- 
sories before the. fact by 7 Geo. 4, 
c. 64. And, now, by 24 & 25 Viet, 
c. 94, (re-enacting in substance, 
11 & 12 Viet. c. 46, ss. 1, 3,) it is 
provided, that an accessory before 
the fact to any felony, shall be. in- 
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[a man be indicted as accessory, and acquitted, he may 
afterwards be indicted as principal; for an acquittal of 
receiving or counselling a felon, is no acquittal of the 
felony itself.] Yet it was fonncrly a [matter of some 
doubt, whether, if a man were acquitted as principal, he 
could afterwards be indicted as accessory before the fact, 
since those oScnces are frequently very near allied ; and 
therefore an acquittal of the guilt of one may be an ac- 
quittal of the other also (w).] . But that doubt has been 
since overruled (/*) ; and it has always been [clearly held, 
that one acquitted as principal, may be indicted as acces- 
sory after the fact ; since that is always an offence of a 
diffei’ent species of guilt, principally tending to evade the 
])ublic justice, and is sidisequcnt in its commencement to* 
the other. Upon these reasons, tl«e distinction of princi- 
pal and accessory will aj)pear to be highly necessary;] 
though the punishment is, in all cases, the same with 
regard to principals and accessories before the fact. 


dieted, tried, convi(^d, and pun> 
ished, in all respects as if he were 
a principal felon. It is further en- 
acted by the same Act, that any ac- 
cessory cither before or after the fact 
may be indicted and convicted, either 
as such accessory together with the 
principal felon, or after his convic- 
tion : or may be indicted and con- 
victed of a substantive felopy, whe- 
ther the principal felon shall have 


been convicted or not, or shall or 
shall not be amenable to justice, 
and may thereupon be punished as 
an accessory before or after the fact, 
(if convicted ns an accessory,) may 
respectively be punished. (24 & 25 
Viet. c. 94, ss. 1, 2, 3.) 

(w) 1 Hale, P. C. C25, . 626 ; 
Hawk. P. C. b. 2, c, 35, s. 11. 

(n) 11. V. Birchenough, 1 M.C.C.R. 
4Wr ; R. V. Parry, 7 C. & P. 886. 


VOL. IV. 


K 
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CHAPTER IV. 

OF OFFENCES AGAINST THE PERSON. 


In the present chapter we are to enter, in pursuance of 
the distribution before laid down, upon the detail of the 
several species of crimes and misdemeanors, with the 
punishments annexed to each by the laws of England {a). 

And here we shall pursue in general, and so far as the 
nature of the criminal taw permits, the same arrangement 
which we adopted for the illustration of the law relative to 
civil injuries (i): and shall, consequently, be led to treat 
— first, of offences against the persons of individuals; 
secondly, against their property ; and thirdly, against 
those public rights which belong in common to all the 
different members of the commonwealth. 

First, then, with respect to those crimes, which affect 
the persons of individuals. 

Were such offences as these, and such as are committed 
against the property of individuals, confined to individuals 
only, [and did they affect none but their immediate objects, 
they would fall absolutely under ttie notion of private 
wrongs ; for which a satisfaction would be due only to the 
party injured: the manner of obtaining which, was the 
subject of our inquiries in the preceding volume. But the 
wrongs of which we are now to treat, are of a much more 
extensive consequence; in the first pl^, because] they 
are all considered as contempts of public justice, or (what 
is the same thing) of the Crownyv^liich is tlhe fountain of that 
justice (c): [secondly, because they include in them almost 

(a) Vide Bup. p. 86. . (c) Vide sup. vol. ii. p. 527. 

. (2») Vide sup. vol. iii. p. 4*86. 
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[always a breach of the public peace : and, lastly, because 
by their example and evil tendency, they threaten and en- 
danger the subversion of all civil society. Uj)on these ac- 
counts it is, that, besides the private satisfiiction due and 
given in many cases to the individual by action for the 
private wrong, tlui Government also calls upon the offender 
to submit to public punishment for the public crime ; and 
the prosecution of these offences is always at the suit and 
in the name of the sovereign ; in whom, by the tenure of 
our constitution, the jus gladii^ or executory power of the 
law, entirely resides. Thus, too, in the old Gothic consti- 
tution, there was a threefold punishment inflicted on all 
delin({ucnts : first, for the ])rivatc wrong to the party in- 
jiu’cd : secondly, for the oflence against the sovereign by 
disobedience to the laws ; and, thirdly, for the crime against 
the jniblic by their evil example. Of which we may trace 
the groundwork in what Tacitus tells us of his Germans; 
that, whenever offenders were fined, i)ar$ mulctce regiy vel 
civitati, pars ipsi, gui vindicatuTy vel j)ropinquis ejus, exsol- 
vitur^^ (c).] 

[Of crimes injurious to the persons of private subjects 
the most principal and imjiortant is the offence of taking 
away life, which is the immediate gift of the great Creator ; 
and of which, therefore, no man can be entitled to deprive 
himself or another, but in some manner either expressly 
commanded in, or evidently deduciblc from, those Laws, 
which the Creator has given us— tjie Divine laws of cither 
nature or revelation.] The first offence, therefore, to be 
discussed in the present chapter will be that of— 

T. [^Homicidey (or destroying the life of man,) in its 
several stages of gifllt, arising from the particular circum- 
stances of mitigatii^ or aggravation which attend it.] 

Now homicide, or the killing of any human creature, is 
free from legal guilty — the circumstances being such 

(c) De Mor. Germ. c. 12. 
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as to render it justifiable, or at least excusable ; or it is 
felonious (d), 

1. Justifiable homicide is of divers kinds. First, such 
as is occasioned by the due execution of public justice, in 
putting a malefactor to death who hath forfeited his life by 
the laws of his country. [Tliis is an act of necessity, and 
even of civil duty ; and, therefore, not only justifiable, but 
commendable, where the law requires it. But the law 
must require It, othenvis'e It is not justifiable ; therefore, 
wantonly to kill the greatest of malefactors, (such as a felon 
or a traitor, attainted or outlawed,) deliberately, uncompelled 
and cxtrajudicially, is murder (c). For, as Bracton very 
justly observes, istud homicidium, si jit ex limre, vel delec- 

tatione cjfundendi humanum sanguinem, licet justh occidatur 

iste, tarnen occisor peccat mortaliter, propter intentioneni 

corruptam^^ (f). And, fiiilher, if judgment of death 
be given by a judge not authorized by lawful commission, 
and execution is done accordingly, the judge is guilty of 
murder (g). And, upon this account. Sir Matthew Hale 
himself, though he accepted the place of a judge of the 
Common Pleas under Cromwell’s government, (since it is 
necessary to decide the disputes of civil property in the 
worst of time,) yet declined to sit on the Cro^vn side at the 
assizes or to try prisoners, having very strong objections to 
the legality of the usurper’s commission (A) ; a distinction, 
perhaps, rather too refined, since the punishment of crimes 
is at least as neccssaiy te- society as maintaining the boun- 
daries of property. Also i^uch judgments, when legal, must 
be executed by the proper officer or his appointed deputy : 
for no one else is required by law to do it; which requisition 

(rf) Blackstone describes homicide excusable homicide. (Vide post) p. 
(vol. iv. p. 177) as of three kinds: 143.) 
justtfiahle, excusable, and felonious ; («) 1 ^^7. 

and this accords with the division of , (/) L.X tr. 2, c. 4. 

Hawkins; but there appears* under (^) Hawk. P. G. b. 1, c. 28* s. 3; 
the existing law, to be no practical 1 Hale* P. C. 497. 
distinction between justifiable and (3) Burnet in vitam. 
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[it is, that justifies the homicide. If another person doth it 
of his own head, it is held to be murder (z), even though 
it be the judge himself (A). It must, further, be executed 
servato juris or dine — it must pursue the sentence of the 
court. If an officer beheads one who is adjudged to be 
hanged, or vice versa ^ it is murder; for he is merely 
ministerial, and, therefore, only justified when he acts 
under the authority and compulsion of the law. But if he 
changes one kind of death fcJr another, he then acts by 
his own authority ; which extends not to the commission 
of homicide,] otherwise than as according to the sentence ; 
[and, besides, such licence might occasion a very gross 
abuse of his power. The sovereign, indeed, may remit 
part of a sentence,— as, in the case of treason,] he has 
often remitted (more particularly in the case of a peer), all 
but the beheading ; but this was no change, no introduc- 
tion of a new punishment (/) ; and in the case of an ordi- 
naiy capital felony, [where the judgment is to be Jianged^ 
the sovereign, it hath been said, cannot legally order even 
a peer to be beheaded (w).] 

Secondly, justifiable homicide may be [committed for 
the advancement of public justice ;] as in the following 
instances : 1. Where an officer or his assistant, in the due 
execution of his office, either in a criminal or civil case, 
arrests or attempts to airest a party who resists, and is 
consequently killed in the struggle (»); 2. Where, in case 
of a riot or rebellious assembly, the officers or their 
assistants kill any of the mdb, in the endeavour to dis- 
perse them ; which is justifiable [both at common law 
and by the Riot Act, 1 Geo. I. c. 5(o);] 3. [Where the 
prisoners in a gaol assault the gaoler or officer, and he in 
his defence kills l.ny of them ; which is justifiable, for tlic 
sake of preve^||||tt( an escape (p) ;] 4. Where an officer 

(t) 1 Hale, P. C. 501; Hawk.^. (i») 3 Inst. 52, 212. 

C. b. 1. c. 28, 8. 9. (») Foster, 270, 309; 1 Hale, P.C. 

{k) Halt. Just. c. 150. 494. 

(0 It was not at least, as tlie sen* (o) 1 Hale, P. C. 495 ; Hawk. P. 

tence stood in Blackstoue’s time. (4 C. b. 1, c. 05, ss. 11, 12. 

Bl. Coin. p. 92.) (p) 1 Hale, P. C. 496. 
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or his assistant, in the due execution of his office, arrests 
or attempts to arrest a party for felony (o), or for a dan- 
gerous wound given ; and the party having notice thereof 
flies, and is kiUed by such officer or assistant in the pur- 
suit (/?) ; 5. Where, upon such offence as last described, 
a private person in whose sight it has been committed, 
arrests or endeavour to arrest the offender ; and kills him 
in resistance or flight, under the same circumstances as 
above mentioned with regard to an officer ( 9 ). But in 
all these cases, [there must be an apparent necessity — 
that is,* it must be shown that] the pai*ty could not be 
othenvise secured, [the riot could not be suppressed, the 
prisoners could not be kept in hold, unless such homicide 
was committed : otherwise, without such absolute necessity, 
it is not justifiable.] 

Thirdly, [such homicide as is committed for the jjre- 
vention of any forcible and atrocious crime (r), is justifiable 
by the law of natiue (f ) ; and also by the law of England 
as it stood so early as at the time of Bracton(0>] and as it 
stands at the present day(w). [If any person attempts the 
robbery or murder of another, or attempts to break open a 
house in the night time, and shall be killed in such attempt,] 
either by the party assaulted, or the owner of the house, or 
the servant attendant upon either, or by any other person 
present and interposing to prevent mischief (v), [the slayer 
shall be acquitted and discharged (a;). This reaches not 


( 0 ) But the officer is not protecteh^ 
if he kill a man apparently commit- 
ting a misdemeanor, though the 
crime be really a felony. The Queen 
V. Dodllon, 20 L. J. (M. C.)57, 

(p) Fost. 271. 

(q) Fost. 271 ; 2 Hale, P. C. 77, 

82. As to the killing by a private 
person who arrests on suspicion only, 
and is resisted, see 2 Hale, P. C. 

83, 84; Fost, 318. It seems it is 
not justifiable. 

</■) Fost. 275; Hawk. P. C. b. 1, 
c. 28] ss. 21, 24. 

(0 Puff.L.ofN.l.ii. c. 5. 


L. 3, tr. 2, c. 36. 

(u) See Mawgridge’s case, Keyl. 
128, 129. 

(e) Fost. 274 . 

(x) 1 Hale, P. C. 488 ; Fost. 274. 
This was exp^ssly provided by the 
statute 24 Hen. 8, c. 5; and though 
that statute J||H Repealed by 9 Geo. 
4, c. 31 (noPRielf repealed by 24 
& 25 Viet c. 95), its repeal has 
made no alteration of the law as laid 
down in the text,— the statute of 
Hen. 8, having been made in affirm* 
ance of the common law. (See Fost. 
275.) 
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[to any crime unaccompanied with force, — as picking of 
pockets ; or to the breaking open of any house in the day 
timcy unless it carries with it an attempt of robbery,] arson, 
murder, or the like (y ). [ So the J ewish law, which punished 
no theft with death, makes homi(;idc only justifiable in case 
of nocturnal housebreaking : if a thief be found breaking 
up, and he be smitten that he die, no blood shall be shed 
for him ; but if the sun be risen upon him, there shall 
" blood be shed for him, for Jic should have made full 
restitution” (js). 

At Athens, if any theft was committed by night# it was 
lawful to kill the criminal, if taken in the fact (a) : and by 
the Roman La^v of the Twelve Tables, a thief might be 
slain by night with impunity ; or even by day, if he armed 
himself with any dangerous weapons (i): which amounts 
very nearly to the same as is pennitted by our own con- 
stitutions. The Roman law also justifies homicide, when 
committed in defence of the chastity.cither of one’s self or 
relations (c) : and so also, according to Selden, stood the 
law in the Jewish republic (rf). The English law like- 
wise justifies a woman killing one who attempts to ravish 
hcr(e): and so too the husband or father may justify kill- 
ing a man, who attempts a rape upon his wife or daughter ; 
but not if he takes them in adultery by consent, for the 
one is forcible and felonious, but not the other (/). And 
no doubt the forcibly attempting a crime of a still more 
detestable nature, may be equsjly resisted by the death of 
the unnatural aggressor (^r).] > 


(y) 1 Hale, P. C. 488 ; 1 East, P. 
C. c. 5, s. 44; Hawk. P. C. b. I, 
c. 28, 8. 23 ; Post. 274i; see also 24 
Hen. 8, c. 6, cited sup. p. 134, n. (x). 

(z) Exod. xxii. 2. 0 

(a) Potter, Antiq. b. i. c. 24. ^ 

(b) Cic. pro Milone, 3 ; Ff. 9, 
2, 4. 

(<?) Divus Iladrinnm resrripsit 
“ eim qui stuprum sibi vef suis htfe- 


“ rentem occidil, 

48, 8, 1. 

(d) De Legibus Ilebrapor. 1. iv. 
c. 3. 

(e) Bac. Elcm. 34; Ilnwk. P. C. 
b. 1, c. 28, 8. 21 ; Post. 274. 

(/) I Hale, P. C. 485, 48(5. 

(ff) Blackstonc here proceeds (vol. 
iv. p. 181) to give his opinion of the 
principle upon which homicide be- 
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Fourthly, there is one s])ecies of justifiable homicide 
[where the party slain is equally innocent, as he who oc- 
casions his death. And yet this homicide is also] justifi- 
able, [from the great universal principle of self-preserva- 
tion (//); which prompts eveiy man to save his own life 
preferably to that of another, where one of them must 
inevitably perish ; as, among others, in that case mentioned 
by Lord Bacon, where two persons being shipwrecked, 
and getting on tlie same plank, but finding it not able to 
save them both, one of them thrusts the other from it, 
wherebir he is drowned (i).] 

2. [Excusable homicide is of two sorts, cither per infor-- 
tuniumy by misadventure ; or se defendendo^ upon a sudden 
affray, 

[Homicide per infortunium^ is 'where a man, doing a 
lawful .act without any intention of hurt, unfortunately 
kills another : as w'hejre a man is at Avork with a hatchet, 
and the head thereof flies oflf and kills a standcr by ; or 
where a person is shooting at a mark, and undcsigncdly 
kills a man (A) : for the act is laAvful, and the effect is 


comes justifiable! when for the pre- 
vention of crime. He says, ** The 
one uniform principle that runs 
** through our own and all other laws 
** seems to be this, that where a 
** crime, in itself capital, is endea- 
** voured to be committed by force, 
** it is lawful to repel that force by 
*• the death of the party attempting." 
And at the same time he combats the 
doctrine of Locke’s Essay on Go- 
vernment, p. 2, c. 5, “ That all mau- 
ner of force, without right, upon a 
** man’s person, puts him in a state 
of war with the aggressor; and, of 
consequence, being in such a state 
** of war, he may lawfully kill him 
** that puts him under this unnatu- 
“ Iral, restraint.” We may be al- 


lowed, however, to question the 
soundness of the former as well as 
the latter opinion. If the former be 
correct, it will follow that, as rape 
has now ceased to be capital, the jus- 
tification of homicide for the pre- 
vention of rape is ajso taken away ; 
but there can be no doubt that it re- 
mains in full force. 

(h) Blackstone says excusable (vol. 
iv. p. 186) ; but it seems clear that 
this is a cas#of justifiable and not 
merely excusable homicide ; and it 
is so ranked % Hawkins, P. C. b. 1, 
c«28, B. 26. 

(f) Elem. c. 6. See also Hawk. 
P. C. b. 1, c. 28, s. 26. 

(Jk) Hawk. P. C. b. 1, c. 29, ss. 

2 , 6 . 
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[merely accidental. So where a parent is moderately cor- 
recting his child, a master his apprentice or scholar, or an 
officer punishing a criminal, and happens to occasion his 
death, it is only misadventure, for the act of correction was 
lawful ; but if he exceeds the bounds of moderation either 
in the manner, the instrument, or the quantity of punish- 
ment, and death ensues, it is manslaughter at least, and in 
some cases, according to the circumstances, murder (Z); 
for the act of immoderate coiTCction is unlawful. Thus 
by an edict of the Emperor Constantine, when the rigour 
of the Roman law with regard to slaves began to relax 
and soften, a master was allowed to chastise his slave 
with rods and im])risonment ; and if death accidentally 
ensued, he was guilty of no crime ; but if he struck him 
with a club or a stone, and thereby occasioned his death ; 
or if in any other yet grosser manner, immoderate suojiire 
utatuvy — tunc reus homicidii sit'\m). 

But to proceed. A tilt or tournament, the martial 
diversion of our ancestors, was however an unlaAvful act ; 
and so arc boxing and sword playing, the succeeding amusc- 
mciiits of their posterity ; and therefore if a knight in the 
former case, or a gladiator in the latter, be killed, such 
killing is manslaughter and felony. But if the sovereign 
command or permit such diversion, it is said to be only mis- 
adventure ; for then the act is law ful (?^). In like manner, 
as by the laws both of Athens and Rome, he wdio killed 
another in the pancratium^ or public gjimcs authorized or 
permitted by the state, was not held to be guilty of homi- 
cide (o). Likewise to whip another’s horse, whereby he 
runs over a child and kills him, is held to be accidental in 
the rider, for he has done nothing uiilawdiil ; but 'man- 
slaughter in the^ierson who whipped him, for the act was 
a trespass, and at best a piece of idleness, of dangerous 

(0 1 Hale, P. C.473, 474 ; Hawk. (n) Hawk. P. C. b. 1, c. 29, s. 8. 

P. C. b. 1, c. 29, 8. 3. {o) Plato de Leg, 1. vii. ; Ff. 9, 

(m) Cod. 1. lx. 1. 14. 2, 7. 
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[consequence (p). And in general, if death ensues in con- 
sc(iuence of a dangerous, idle, and unlawful sport., as shoot- 
ing or casting stones in a town, oMhc barbarous diversion 
of cock-throwing, — in these and similar cases the slayer is 
guilty of manslaughter, and not misadventure only ; for 
these are unlawful acts (y). 

As for homicide $e defendendo^ upon a sudden affray (r), 
— this is also excusable rather than justifiable, by the 
English law. This species 'of self-defence must be distin- 
guished from that just now mentioned, as calculated to 
hinder the perpetration of an atrocious crime,] and where 
the slayer is himself fi’cc from all blame {$) ; [Avhich is not 
only a matter of excuse, but of justification. JJut the self- 
defence Avhich Ave are noAV speaking of, is that whereby a 
man may protect himself fi'om an assault or the like, in the 
course of a sudden braAvl or quarrel, by killing him Avho 
assaults liim :] in which latter case the laAv presumes both 
parties to be in some degree in fault (^). And this is one 
instance, of [Avhat the law expresses by the word chance 
medley; or, as some chose rather to write it, chaud medley x 
the former of Avhich in its etymology signifies a casual 
affmy, the latter an affray in ihQjieat of blood or passion ; 
both of them of pretty much the same import : but the 
former is, in common speech, too often erroneously applied 
to any manner of homicide by misadventure ; whci’cas it 
appears by the statute 24 Hen. VIII. c. 5, and our antient 
books, that it is properly applied to such killing as happens 
upon a sudrilen rencounter (m). Tliis right of natural 


( p) Hawk. P. C. b. ] , c. 29, s. 3 ; 
Ward's case, 1 East, P. C. 270 . 

( 7 ) 1 Hale, P. C. 472 ; Post. 275 ; 
Hawk. P. C. b. 1, c. 30, s. 1 . 

(r) This is called by Mr. .Tusticc 
Foster, hpmicide te defcndemlo 
upon chance medley.”— Post. 275. 
(«) Hawk. P. C. b. 1, c. 2 S, s. 24. 
(/) Ibid. The slayer is however 


no longer punishable by law, though 
it was formerly otherwise. Vide post, 
p. 143. 

(u) Blackstone (vol. iv. p. 181) 
defines rfiance medley^ to be such 
kiting ns happens in self-defence in 
the course of a sudden brawl. But 
it is clear that the term equally ap- 
plies, though the killing in the course 
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[defence does not imply a right of attacking ; for, instead 
of attacking one another for injuries past or impending, men 
need only have recourse to the proper tribunals of justi(5e. 
They cannot therefore legally exercise this right of pre- 
ventive defence, but in sudden and violent cases; when 
certain and immediate suffering, would be the consequenee 
of waiting for the assistance of the law. Wherefore, to 
excuse homicide by the plea of self-defence, it must appear 
that the slayer had no other possible, or at least probable, 
means of escaping from his assailant. 

It is frequently difficult to distinguish this species of 
homicide in self-defence,] upon sudden affray, [from that 
of manslaughter in the proper legal sense of the word (a:). 
But the true criterion between them seems to be this: 
when both parties are actually combating, at the time 
when the mortal sti’okc is given,] or if the slayer was not 
at that time in immediate danger of death (y), [the slayer 
is guilty of manslaughter : but if the slayer hath not begun 
to fight, or haring begun,] declines, or [endeavours to de- 
cline, any further struggle, and aftenvards, being closely 
pressed by his antagonist, kills him to avoid his own de- 
struction, this is homicide excusable by scjj-dcfencc (z). 
For which reason the law requires, that the person who 
kills another in his own defence, should have retreated as 
far as he conveniently or safely can, to avoid the violence 
of the assault,] before he gives the mortal stroke (a ) ; and 
that, not -fictitiously, or in order to watch his opportunity, 
but from a real tenderness of shedding ^ his brother’s 
blood (6). And though it may be cowardice, in time of 


of a brawl shall be such as to amount 
to mamlaughter. Sec stat. 24 Hen. 
8, c. 5 ; Keyl. 07 ; ^3 Inst. 53, 59 ; 
Hawk. P. C. b. 1, c. 80, s. 1 ; Fost 
275. 

(x) 3 Inst. 55. 

(y) Fost 277. 

(f) Ibid. 

(a) Blackatonc says (vol. iv. p. 


185), “ before be turns upon bis as- 
sailant.*’ But though a person re- 
treating to the wall should give 
several wounds in the course of his 
retreat, yet if he gives no mortal one 
till he gets thither, it Is homicide se 
dejendendo only. 1 Hale, P. C. 479 ; 
Hawk. P. C. b. 1, c. 29, s. 15. 

(ft) If a man strike another upon 
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war between two [inclcpcnclent nations, to flee from an 
enemy, yet between two fellow-subjects the law counten- 
ances no such point of honour : because the sovereign and 
his courts are the vindices injuriarum^ and will give to the 
party wronged all the satisfaction he deserves (d). In this 
the civil hiAV also agrees Avith ours, or perhaps goes rather 
farther, — quicum aliter tuen'i se non possunt^ damni culpam 
dederinty innoxii sunt^\e). The party assaulted, must 
therefore flee as far as he conveniently can, cither by rea- 
son of some wall, ditch or other impediment, or as far as 
the fierceness of the assault will permit him(/); for it 
may be so fierce as not to allow him to yield a stej), without 
manifest danger of his life, or enomious bodily harm, and 
then in his defence he may kill his assailant instantly. 
And this is the doctrine of imiversal justice, as well as of 
the municipal law (g). 

And, as the manner of the defence, so is also the time to 
be considered ; for if the person assaulted, docs not fall 
upon the aggressor till the fray is over, or when he is run- 
ning away, this is revenge and not defence. Neither under 
the colour of self-defence, will tlic law permit a man to 
screen hims^f fi^-om the guilt of deliberate murder ; for if 
two persons, A. and B., agree to fight a duel, and A, gives 
tlic first onset, and B. retreats as far as he safely can, and 
then kills A. ; this is murder, because of the previous malice 
and concerted design (/i). But if A., upon a sudden quar- 
rel, assaults B. first, and upon B.’s returning the assault, 
A. really and bona fide flies ; and, being driven to the wall, 
turns again upon B. and kills him : this may be se defen- 
dendo according to some of our writers (i) : though 
others (A) have thought this opinion too favourable, inas- 


malice prepense, and then fly to the 
wall, and there kill him in his own 
defence, he is guilty of murder. 
Hawk. P. C. b. 1. c. 29, s. 17. 

(d) 1 Hale, P. C. 481. 

CO Ff. 9, 2, 45. 


(/) 1 Hale, P. C. 483. 

(^) Puff. b. 2, c. 5, 8. 13. 

(4) 1 Hale, P. C. 479. 

(i) Ibid. 482. 

(ft) Hawk. P.C.b.l,c. 29,8.17. 
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[much as the necessity, to which he is at last reduced, 
originally arose from liis own fault (Z). Under this excuse 
of self-defence, the principal civil and natural relations are 
comprehended. Therefore master and servant, parent and 
child, husband and wife, killing an assailant in the neces- 
sary defence of each other respectively, arc excused ; the 
act of the relation assisting, being construed the same as 
the act of the party himself (»*).] 

Excusable homicide, in both the species here described, 
was formerly considered as involving in it some degree of 
legal blame or punishment ; and as distinguishable, in this 
respect, from tliat which was justifiable. In the case of 
misadventure the law presumed negligence, or at least a 
want of sufficient caution in him who was so unfortunate 
as to commit it ? who therefore was not altogether fault- 
less (w). [And as to the necessity which excuses a man 
who kills anothej*] in a sudden fmy [se defendendoy Lord 
Bacon entitles it necessitas culpabilis{o),^ For it was 
always understood, (as before remarked,) that [the quaiTcl 
or assault arose from some unknown wrong, or some pro- 
vocation in word or deed : and since in quarrels both parties 
may be, and usually are, in some fault— and as it scarce can 
be tried who was originally in the wrong— the law would 
not hold the survivor entirely guiltless. The law besides 
might have a further view, to make the crime of homicide 
more odious, and to caution men how they venture to kill 
another upon their own private judgment ; by ordaining 
that he who slays his neighbour, mthout an express war- 
rant from the law so to do, shall in no case be absolutely 
free from guilt.] 

Nor was [the law of England singular in this respect. 
Even the slau^ter of enemies required a solemn purga- 
tion among the Jews; which implies that the death of a 
man, however it happens, will leave some stain behind it. 


{l) Vide sup. p. 139, n. (Jb), 
(m) 1 Hale, P.C. 484. 


(n) Hawk. P. C. b. 1, c. 28, s. 24. 

(o) Elcm. c. 5. 
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[And the Mosaieal law, appointed certain cities of refuge 
for him who killed his neighbour unawares : as if a man 
“ goeth into the wood with his neighbour to hew wood, 
and his hand fetches a stroke with his axe to cut down a 
tree, and the head s]Ip])cth from the helve, and lighteth 
‘‘ upon his neighbour that he die, he shall flee unto one of 
tliese cities and live” (9). But it seems he was not held 
wholly blameless, any more than in the Englisli law: 
since the avenger of blood might slay him before he 
reached his asylum ; or if he after wjirds stirred out of it, 
till the death of the high priest. In the Imperial law, 
likcAvise, casual homicide was excused by the indulgence 
of the emperor, signed with his own sign-manual, arfwo- 
tatione prinevpis otherwise tlic death of a man, however 
committed, was in some dcgi’ce punishalde (r). Among 
the Greeks, homicide by misfortune was expiated by 
voluntary banishment for a year (5). In Saxony, a fine 
was paid to the kindred of the slain : which also, among 
the AVestern Goths, was little ijiferior to that of voluntary 
homicide (^);] and formerly in France, no person was 
ever absolved in cases of this nature, [without a largess 
to the poor, and the charge of certain masses for the soul 
of the party killed (m), * 

The penalty for an excusable homicide inflicted by our 
laws, is said by Sir Edward Coke to have been antiently 
no less tlian death (a;) ; which, however, is with reason 
denied by later and more at*.curate >vriters {y). It seems 
rather to have consisted in a forfeiture ; some say of all 


{q) Numb. XXXV. and Deut. xix. 

(r) Cod. 9, 16, 6. 

(s) Plato de Leg, I. 9. To this 
expiation by banishment, the spirit 
of Patroclus in lloruer may be 
thought to allude, when he reminds 
Achilles, in the twenty- third Iliad, 
that, when a child, he was obliged 
to ttee hi» country for casually kill- 


ing his playfellow, — “ vnvioq oux 

(/) Stiern. de Jure Gotb. 1. 3, 
c. 4. * 

(m) 4 Bl. Com. 188, cites De Mor- 
ney on the Digest. 

(Jf) 2 Inst. 148, 316. 

(y) 1 Hale, P. C. 426; Hawk. P. 
C. b. 1, c. 29, s. 21 ; Post. 282. 
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[tlic goods and chattels, others only of part of them ; by 
way of fine or weregild {z). Which was probably disposed 
of, (as in France,) in pios ustis, according to the humane 
superstition of the times, for the benefit of his soul who 
was suddenly sent to his account, with all his imperfec- 
tions on his head. But that reason having long ceased, 
and the penalty, csjiecially if a total forfeiture, growing 
more severe than was intended, in proportion as personal 
proi)ei’ty became more considerable, the delinquent had, 
as early as our records will reach, a pardon and writ of 
restitution of his goods as a matter of course and right, 
only paying for suing out the same(«).] And in later 
times, to ])rcvcnt this expense, in cases where the death 
notoriously happened by misadventure or in self-defence, 
the judges usually directed a general verdict of acquittal (6). 
Attenvards, by statute 9 Geo. IV. c. 31, s. 10, it was 
provided, that no punishment or forfeiture, sliould be 
thenceforfh incurred by any person who should kill another 
by misfortune or in his own defence, or in any other 
manner without felony; and though this provision has 
been recently repealed, a clause to the same effect is in- 
serted in 24 & 25 Viet. c. 100 (c), the statute by which 
ollenccs against the person arc now regulated. So that 
all practical distinction* between justifiable and excusable 
homicide is now wholly done away. 

3. {^Felonious homicide is .an act of a very different 
nature from the former; being the killing of a human 
creature, of any age or sex, without justification or excuse. 
This may be done either by killing one’s self^ or another 
man. 

Self-murder pretended heroism, but real cowardIc(% 
of the Stoic philosophers, who destroyed themselves to 

(a) Fost. 287. and see Christian’s note at that 

(a) Fost. 283. Hawk. P. C. b. 2, place. 

c. 37i s. 2. (c) Sect. 7. 

(b) Fost. 288; 4 Bl. Com. 188; 
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[avoid those ills which they had not the fortitude to endure, 
— though the attempting it seems to be countenanced by 
the civil law (e), yet was punished, by the Athenian law, 
with cutting off the hand which did the desperate decd(/). 
The law of England, also, Avisely and religiously considers, 
that no man hath a poAA^cr to destroy life, but by com- 
mission from God, the author of it. And as the suicide 


is guilty of a double offence: one spiritual, in invading 
the prerogative of the Almighty, and rushing into his 
immediate presence uncalled for; the other temporal, 
against the sovereign, who hath an interest in the prcjser- 
vatioii of all his subjects : our laAv has ranked this among 
the highest crimes, — making it a peculiar species of felony, 
a felony committed on one’s self. And this admits of 
accessories before the fact, as well as other felonies ; for if 
one persuades another to kill himself, and he docs so, the 
adviser is guilty of murder (</). Afdo de se, therefore, is 
he that deliberately puts an end to his OAvn existence ;] 
and he also is so considered, Avho, maliciously attempting 
to kill another, occasions his OAvn death ; as where a man 
shoots at another, and the gun bursts and kills himself (^O* 
But if a man is killed at his OAvn request by the hand of 
another, the former is not deemed in law a felo de se, 
though the latter is a murderer (i). In homicide com- 
](jptted on one’s self, [the party must be of years of discrc- 


(«) ** Si quia impatientia doloris, 
out tadio vita, aut morbo, aut furore, 
aul pudore, mori maluit, non animad^ 
vertatur in eum.” — Ff. 49, 16, 6. 

{/) Pott. Antiq. b. 1, c. 26. 

(^) 4 Bl. Com. p. 189; Kcylw. 
136. Notwithstanding this opinion 
of Blackstone, it was afterwards ad- 
judged that such accessory could 
not be tried for murder, as his prin- 
cipal could not be tried. (See 11. v. 
Ilussell, 1 Moo. C. C. R. 356 ; II. v. 
Laddington, 9 C. & P. 79.) But 
by recent statutes, and now by 24 & 
25 Viet. c. 94, B. 2, an accessory 


cither before or after the fact — as 
stated sup. p. 128, n. (/) — is made 
liable to be tried and convicted 
whether the principal felon shall or 
shall not be amenable to justice. It 
may be observed here, that if two 
persons mutually agree to commit 
suicide together, and accordingly 
take poison or the like together, 
and one only dies, the survivor is 
guilty of murder. (R. v. Dyson, 
R. & R. 523 ; R. v. Alison, 8 C. & 
P. 418.) 

(A) Hawk. P. C. b. 1, c. 27, s. 4. 

(•) Ibid. s. 6. 
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[tion, and in his senses, else it is no crime. But this 
excuse ought not to be strained to that length to which 
our coroners’ juries are apt to carry it, viz. that the very 
act of suicide is an evidence of insanity: as if every man, 
who acts contrary to reason, had no reason at all : for the 
same argument would prove every other criminal non com-- 
pos, as well as the self-murderer. The law very rationally 
judges that every melancholy or hypochondriac fit, does 
not deprive a man of the capacity of discerning right from 
wrong ;] or rather, (to express it more correctly,) prevent 
his having a sufficient degree of reason to know that his 
act is wrong; which is necessary, as was held in Mac- 
naughten’s case, to form a legal excuse (/). [And there- 
fore if a real lunatic kills himself in a lucid interval, he is 
a/eZo de se as much as another man(/i). 

But now the question follows, what punishment can 
human laws inflict, on one who has withdrawn himself 
from their reach? They can only act upon what he has 
left behind him — his reputation and fortune ;] and this the 


(J) Vide sup. p, 112, n. (z). 

{k) 1 Hale, P. C. 412. The 
views of our most eminent writers 
upon criminal law aprree, in this re- 
spect, with Blackstone. ** It is not 
** every melancholy or hypochon- 
“ driac distemper that denominates 
** a man non compos,'^ (says Sir M. 
Hale, ubi sup.,) “ for there arc 
** few who commit this offence (of 
** suicide) but are under such infir- 
mities ; but it must be such an 
** alienation of mind that renders 
** them to be madmen or frantic, or 
“ destitute of reason.”^ And Haw- 
kins, (b. 1, c. 27, 8. 2,) lays down a 
similar doctrine ; and reprobates the 
notion, which he says had unac- 
countably prevailed of late, that 
every one who kills himself must be 
non compos f It is to be observed, 
however, that there are many cases 
VOL. IV. : ; 


of suicide, in which no motive for 
the act appears, or can be imagined, 
such as can be supposed to operate 
upon a mind free from morbid de- 
lusion. In these circumstances thu 
practice of juries to return a verdict 
of insanity, without further evidenc# 
of unsoundness of mind, docs not 
sepm fairly to fall under the censure 
in the text. In other kinds of mur- 
der, also, this apparent want of 
rational motive is of frequent occur- 
rence ; and ought, it would seem, to 
lead to the same conclusion. But 
the danger of acquittal on this ground, 
without further proof of insanity, is 
too obvious to require remark ; and 
should always deter a jury from a 
verdict of that description, unless the 
circumstances be very strong and 
peculiar. 


L 
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law of Enj»'laB(l formerly ditl with the greatest severity. It 
acted [on tlie former, by an ignominious burial in the high- 
way, witli a stake driven through his body,] and without 
Christian rites of sepulture ; [on the latter, by a forfeiture 
of all his goods and chattels to the Crown, hoping that liis 
*care for citlier his own re])utation or the welfare of his 
fixmlly, would be some motive to restrain him from so des- 
perate and wi(jked an act.] But the only consequences 
now are, the forfeiture and the deprivation of Christian rites. 
For by 4 Geo. IV. c. 52, s. 1, it is provided, that it shall 
not be lawful for the coroner to direct the interment of a 
felo de se in any juiblic highway ; but he shall direct him 
to be interred, — Avithout any stake being driven into his 
body, — in the churcliyard or other bur} ing ground ; Avithin 
tAventy-four hours after the inquisition, and between nine 
and tAvelve at night : it being declared, hoAvever, that this 
shall not authorize the rites of Christian burial. As to 
the forfeitiu’e it is observable that it has relation [to the 
time of the act done in the felon’s lifetime, Avhich Avas the 
cause of his death. As if husband and Avife be possessed 
jointly of a term of years in land, and the husband droAvns 
himself, — the land shall be forfeited to the Crown, and the 
wife shall not haA^c the survivorship. For by the act of 
casting himself into the Avater he forfeits the term, Avhich 
jgives a title to the CroAvn prior to the Avife’s title by sur- 
vivorship ; Avhich could not accrue till the instant of her 
husband’s death (Z). And though it must be OAvned that 
the letter of the laAv herein borders a little ujion severity, 
yet it is some alleviation that the poAver of mitigation is 
lefb in the breast of the soA’^ereign ; avIio upon tliis, (as on 
all other occasions,) is reminded by the oath of his office, 
to execute judgment in mercy. ** 

The other species of criminal homicide is, that of killing 
another man. But in tins thejc are also degrees of guilt, 
which divide the offence into manslaughter and murder. 
The difference betAveen which, may be partly collected from 
what has been incidentally mentioned in the preceding 
(/) Finch, L, 216. 
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[articles: and principally consists in tliis, that manslaughter, 
when voluntary, arises from the sudden heat of the pas- 
sions ; murder, from the wickedness of the heart. 

First. Manslaughter is, therefore, thus defined {m) : the 
unlawful killing of another, without malice, eitlicr express 
or implied (w) : which may be cither voluntarily, upon a 
sudden heat ; or involuntarily, but in the commission of 
some unlawful act. These were called, in the Gothic insti- 
tutions, homicidia vulgaria ; qua: out casu, aut etiam sponte 
committuntur^ sed in subitaneo quodam iracundice calore et 
impetn^'* (o) : and hence it] has been held [tliat in man- 
slaughter there can be no accessories before the fact (p); 
because it must ])e done without premeditation. 

\As to the first or voluntary branch : if upon a sudden 
(juarrel] in the way of chance medley (7), [two persons 
fight, and one of them kills the other, that is manslaughter ; 
and so it is, if they upon such an occasion go out and 
fight in a field ; for this is one continued act of passion (r), 
and the law i)ays that regard to hiunan frailty, as not to 
put a hasty and deliberate act upon the same footing with 
regard to guilt. So also if a man bo greatly provoked, as 
Jjy ])idling his nose, or other great indignity, and imme- 
diately kills the aggressor, though he is not excusable se 
defendendo^ since there is no absolute necessity for doing 
it to preserve himself; yet neither is it miu’der, for there 
is no previous malice ; but it is manslaughter («). But in 
this, and in every other case of homicide upon provocation, 
if there be a sufficient cooling time for passion to subside 
and reason to inteq)ose, and the person so provoked after- 
wards kill the other, this is deliberate revenge, and not heat 

(m) 1 Hale, P. C. 466. s. 6.) 

(») In an indictment for man- ( 0 ) Stiern. dc Jure Goth. 1. 3, c. 4. 

slaughter, the charge should be that (p) Vide sup. p. 124, n. (/). 

the defendant did feloniously kiil {q) Vide sup. p. 126. 

“ and slay the deceased,” and it is (r) Hawk. P. C. b. 1, c. 31, s. 

unnecessary to set forth the manner 29. 

or means. (24 & 25 Viet. c. 100, («) Kelyng, 133. 

h 2 



148 


BOOK VI. — OF CiaMES. 


[of blood ; and accordingly amounts to murder {t). So if 
a man takes another in the act of adultery with his wife, 
and kill him directly on the spot ; though this was allowed 
by the laws of Solon (m), as likewise by the Roman civil law 
if the adulterer was found in the husband’s own house (i?), 
— and also among the antient Goths (x), — yet in England it 
is not absolutely ranked in the class of justifiable homicides, 
as in the case of forcible rape ; but it is manslaughter (y). 
It is, however, the lowest degree of it ; and therefore in 
such a case the court directed the burning in the hand,] 
fonncrly inflicted for manslaughter and other felonies not 
pimished with death, [to be gently inflicted; because there 
could not be a greater provocation (z). Manslaughter 
therefore on a sudden provocation, differs from excusable 
homicide se defendendo on a sudden affray, in this ; that in 
the one case there is an apparent necessity for self-pre- 
servation to kill the aggressor ; in the other there is no 
necessity at all, being only a sudden act of revenge (a). 

The second branch, or involuntary manslaughter, differs 
also from homicide excusable by misadventure, in this ; 
that misadvcntui’e always ha])pcns in consequence of a 
lawful act, but this species of manslaughter in consequence 
of an unlawful one. As if two persons play at sword and 
buckler, (unless by the king’s command,) and one of them 
kills the other ; this is manslaughter, because the original 
act was imlawful; but it is not murder, for the one had no 
intent to do the other any persoifal mischief (6). So where 
a person does an act, lawful in itself, but in an unlawful 
manner, and without due caution and circumspection ; as 
when a workman flings down a stone or piece of timber 
into the street, and kills a man ; this may be either mis- 

(0 Fost. 296. (y) 1 Hale, P. C. 486. 

(tt) Plut. in Vit Solon. , (x) Sir T. Raym. 212. 

(v) Ff. 48, 5, 24. (a) Vide sup. p. 138. 

(x) Stiern. de Jure Goth. 1. 3, (^) 3 Inst. 56. 
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[adventure, mansLaughter or murder, according to the cir- 
cumstances under which the original act was done. If it 
were in a country village where few passengers are, and he 
call out to all people to have a care, it is misadventure 
only ; but if it were in London, or other populous toAvn, 
where people are continually passing, it is manslaughter, 
though he gives loud warning (c); and murder, if he knows 
of their passing, and yet gives no warning at all, — ^for then 
it is malice against all mankind (<Z). And in general, when 
an involuntary killing haf)pens in consequence of an un- 
lawful act ; it will be either murder or manslaughter, ac- 
cording to the nature of the act which occasioned it. If 
it be in prosecution of a felonious intent, or in its conse- 
quences naturally tending to bloodshed, it will be murder ; 
but if no more was intended than a mere civil trespass, it 
will amount only to manslaughter (c'. 

Next, as to the punishment of this degree of homicide. 
The crime of manslaugliter amounts to felony (/):] and 
every person convicted thereof (^) may be sentenced, at 
the discretion of the court, to be kept in penal servitude for 
life or for a term of not less than three years ; or to be 
imprisoned with or without hard labour for any term not 


(c) Kcl. 40. 

\d) 3 Inst. 57. 

(e) Post. 258 ; Hawk. P. C. b. 1, 
c. 31, 8. 40. Homicide, however, 
amounts to murder, if committed in 
resisting an officer of justice in the 
lawful execution of his duty, even 
though there be no felonious intent. 
Vide post, p. 156. 

(/) In the particular case of man- 
slaughter by siabbin^t though done 
upon sudden provocation, the offence 
was formerly a capital felony. This 
was by statute 1 Jac. 1, c. 8, which 
provides, that when one thrust^ or 
stabs another, — the party stabbed not 
having then a weapon drawn, nor 
having then first stricken the party 


stabbing, — so that he dies thereof 
within six months after, the ofiender 
shall not have the benefit of clergy, 
though he did it not of malice afore- 
thought. ** A statute made,” says 
Blackstone (vol. iv. p. 193), ” on 
** account of the frequent quarrels 
and stabbings with short daggers, 
" between the Scotch and English 
at the accession of James I.” But 
this Act was repealed (as well as the 
43 Geo. 3, c. 58, and 1 Geo. 4, c. 90, 
s. 2, relating to the same subject) by 
9Geo. 4, c. 31. 

(g) By 22 Viet. c. 33, a party 
charged with manslaughter on a 
coroner’s inquisition, may be ad- 
mitted by him to bail. 
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exceeding two years : or to pay such fine as the court 
shall award, in addition to or without such other discre- 
tionary punishment as aforesaid (A). 

Secondly. [We are next to consider the crime of deli- 
berate and wilfid murder ; a crime at which human nature 
starts, and which is perhaps punished almost universally 
throughout the w^orld with death. The words of the 
Mosaical law,— over and above the general precept to 
Noah (i), that whoso sheddeth man’s blood, by man 

shall his blood be shed,” — are very emphatical in 
prohibiting the i)ardon of murderers. Moreover, ye 
shall take no satisfaction for the life of a murderer, who 
is gmlty of death, but he shall siu’ely be put to death ; 
for the land cannot be cleansed of the blood that is 
shed therein, but by the blood of him that shed it ”(J).] 
[The name of murder^ (as a crime,) was antiently 
applied only to the secret killing of another (A) ; which 
the word moerda signifies in the Teutonic language (/). 
And it was defined homicidinm quod nullo vidente, nullo 
scientef clam perpeiratur^\m)\ for which the vill wherein 
it was committed, — or, if that were too poor, the whole 
hundred, — was liable to a heavy amercement, which 


(h) 24 & 25 Viet. c. 100, s. 5. 
Besides the punishment of man- 
slaughter considered as a crime, it is 
attended with a liability to make 
pecuniary satisfaction to the repre- 
sentatives of the deceased. (Vide 
sup. vol. in. p. 484.) It may be 
here also observed (and the remark 
applies to all the felonies mentioned 
in this chapter with the exception of 
murder) that by 24 & 25 Viet c. 100, 
8. 71, the court may, in its discretion, 
add to the punishment inflicted, a 
requisition to give security for keep- 
ing the peace. 

(i) Gen. ix. 6. 

U) Numb. xxxY. 31, S3. 


{h) Dial, de Scacc. 1. 1, c. 10. 

(l) Stiern. de Jure Sucon. 1. 3, c. 
3. The word murdre in the old sta- 
tutes also signified any kind of con- 
cealment or stifling. So in the sta- 
tute of Exeter, 14 Edw. 1, ** Je riens 
ne celeraif ne sufferai e$tre celd, nc 
murdrty' which is thus translated 
into Fleta, 1. 1, c. 18, s. 4, Nullam 
veritatem celalj^, nec celari permittam, 
nec murdrari.** And the words **pur 
murdre le droity'* in the articles of 
that statute, are rendered in Fleta, 
ilx B. 8, ** pro jure alicujus mur^ 
drando,^' 

(m) Glanv. 1. 14, c. 3. 
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[amercement itself was also denominated murdrumin). 
This was an antient usage among the Goths in Sweden 
and Denmark ; who supposed the neighbourhood, unless 
they produced the murderer, to have perpetrated or at 
least connived at the murder (o) ; and, (according to Brae- 
ton,) was introduced into this kingdom by King Canute, 
to prevent his countrymen, the Danes,’ from being privily 
murdered by the English (/?); and was afterwards con- 
tinued by William the Conqueror, for the like security to 
his own Normans (y). And therefore if, upon inquisition 
had, it appeared that the person found slain was an 
Englishman, (the presentment whereof was denominated 
englescheriei)\hQ country seems to have been excused from 
this burthen (r). But this difference being^ totally abo- 
lished by statute 14 Edw. III. st. 1, c. 4, we must now, 
(as is obseived by Staundfoi^dc,) define murder in quite 
another manner; without regarding whether the party 
slain was killed ope^y or secretly, or whether he was of 
English or foreign extraction (s). 

Murder is therefore now thus defined by Sir Edward 
Cokc(^) : When a person of sound memory and discre- 
tion unlawfidly killeth any reasonable creature in being, 
and under the king’s peace, with malice aforethought, 
either express or implied (m).” The best way of examin- 
ing the nature of this crime, wdll be by considering the 
several branches of this definition. 

First, it must be committed by a person of sound memory 
and discretion i\ infants under fourteen, lunatics and idiots, 
[as was formerly observed, are incapable of committing 


(n) Bract. 1. 3. tr. 2, c. 13, s. 7 ; 
Stat. Marl. c. 26 ; Fost. 281. 

(o) Stiern. 1. 3, c. 4. 

(p) L. 3, tr. 2, c. 15.^, 

(q) 1 Hale, P. C. 447. 

(r) Bract, ubi sup. 

(0 P. C. 1. 1. c. 10. 

(0 3 Inst. 47. 


(u) In an indictment for murder, 
the charge should be that “ the dc- 
'*fendant did feloniously, wilfully, 
** and of his malice aforethought, 
“ kill and murder the deceased,” 
and it is unnecessary to set forth the 
manner or means. (24 & 25 Viet, 
c. 100, s. 6.) 
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[any crime ; unless in such cases where they show a con- 
sciousness of doing wong, and of course a discretion or 
discernment between good and evil [x). 

Next, it happens when a person, of such sound discre- 
tion, unlawfully killeth. The unlawfulness arises from 
killing without lawful warrant or excuse : and there must 
also be an actual killing, to constitute murder ;] and not 
merely an assault with intent to ki]l(^). [The killing 
may be by poisoning, striking, starving, drowning, and a 
thousand other forms of death by which human nature 
may be overcome {z) ; but if a person be indicted for one 
species of killing,— -as by poisoning ^ — he cannot be con- 
victed by evidence of a totally different species of death, 
— as by shooting wdth a pistol, or starving. But where 
they only differ in circumstance ; as if a wound be alleged 
to be given with a sword, and it proves to have arisen 
from a staff, an axe or a hatchet ; this difference is im- 
material («). Of all species of murder the most detestable 
is that by poison ; because it can of all others be the least 
prevented, either by manliood or foretliought(6) ; and, 
therefore, by the statute 22 lieu. VIIT. c. 9, it was made 
treason ; and a more grievous and lingering kind of death 
was inflicted for it than the common law allowed, namely. 


(«) Vide sup. pp. 107 — 110. 

(y) 1 Hale, P. C. 425. As to an 
attempt to murder, &c., vide post, p. 
161. 

(*) It is doubtful whether by our 
law, the bearing false witness against 
another, with intent to take away 
his life, is murder, though he be con- 
sequently condemned and executed. 
(R. v. Macdaniel, 1 Leach, 52; 1 
East, P. C. 333; 3 Inst 48; Post. 
131.) But, as Blackstone remarks, 
(vol. iv. p. 196), the Gothic laws 
punished in this case, both the judge, 
the witnesses apd the prosecutor 


(Stiern. de Jure Goth. 1. 3, c. 3), 
and among the Romans the lex Cor- 
nelia de sicariisy punished the false 
witness with death, as being a spe- 
cies of assassination (Ff. 48, 8, 1) ; 
and there is no doubt, Blackstone 
adds, that it is equally murder inforo 
conscientiis as killing with a sword ; 
though there nfKy be reason to for- 
bear to punish it as such, to avoid 
the danger of deterring witnesses 
from giving evidence upon capital 
prosecutions. 

(«) 3 Inst. 135; 2 Hale, P.C. 185. 

lb) 3 Inst. 48. 
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[boiling to death (c) ; but this Act did not live long, being 
repealed, by 1 Edw. VI. c. 12.] It is to be observed, 
that [if a man does an act of which the probable con- 
sequence may be, and eventually is, death ; such killing 
may be murder, although no stroke be struck by himself, 
and no killing may be primarily intended. As was the case 
of the unnatural son who exposed his rich father to the 
air against his will, by reason whereof he died {d) ; of the 
harlot who laid her child under leaves in an orchard, where 
a kite struck and killed it (e) ; and of the parish officers 
who shifted a child from parish to parish, till it died for 
want of care and sustenance {f). So, too, if a man hath 
a beast that is used to do mischief, and he, knowing it, 
suffers it to go abroad, and it kills a man, even tliis is 
manslaughter in the owner ; but if he had purposely turned 
it loose y — though barely to frighten people and make what is 
called sport, — ^it is with us, as it was in the Jewish law (^), 
as much murder as if he had inented a bear, or a dog to 
worry them {It). ^ If a physician or surgeon gives his patient 
a potion or plaster to cure him, which, contrary to expec- 
tation, kills him, this is neither murder nor manslaughter, 
but misadventure ;] but, by some of the older authorities, 
[it hath been holden, that if he be not a regular physician 
or surgeon, who administers the medicine or performs the 
0 ])eration, it is manslaughter at the least (/). Yet Sir 
Matthew Hale very justly questions the law of this deter- 
mination (A) ;] though, on the other hand, it is clear that 

(c) This extraordinary punish- of the same statute, ordered to be 
ment seems to have been adopted by boiled to death. Lord Coke men- 
thc legislature, from the peculiar cir- tions several instances of persons 
cumstanccs of the crime which gave suifering this horrid punishment, 
rise to it; for the preamble of the 3 Inst, 48. (Christian’s Blackstone.) 
statute informs us that John Roose, (d) Hawk. P. C. b. 1, c. 31, s. 5, 

a cook, had been lately convicted of (e) 1 Hale, P. C. 432. 

throwing poison into a large pot of (/) Palm. 545. 
broth prepared for the Bishop of (g) Exod. xxi. 28, 29. 

Rochester’s family, and for the poor ♦ (/*) Palmer, 431. 

of the parish ; and the aaid John (») Britt, c. 5; 4 Inst. 251. 

Roose was, by a retrospective clause (Jk) 1 Hale, P. C. 430. Sec also. 
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where death is ocicasloned by gi’oss want of skill, or gross 
want of care, in the medical man (whether he be regularly 
licensed or not), it will amount to manslaughter (/). It is 
settled, however, in all cases, that [in order to make the 
killing murder, it is requisite that the party die within 
a year and a day after the stroke received, or cause of 
death administered; in the computation of which the 
whole day, upon which the liurt was done, shall be 
reckoned the first (m). 

Further : the person killed must bo a reasonable area’- 
turCy in being y and under the king's peace^^ at the time of the 
killing. Therefore, to kill an alien, or Jew^, or an ©utlaw, 
(who are all under the king’s peace and protection,) is as 
much murder as to kill the most regular-bom Englishman, 
except he be an alien enemy in time of war(w),] To 
kill a child in its mother’s womb is, on the other hand, 
not murder, but falls under a different description of 
crime (o). 

[Lastly, the killing must be committedjtri^A malice afore-- 
thoughty to make it the crime of murder. This is the grand 
criterion which now distinguishes murder fi’om other kill- 
ing : and this malice prepense, malitia preecogitatay is not 
so properly spite or malevolence to the deceased in parti- 
cular, as any evil design in general; the dictate of a 
wicked, depraved Jiiid malignant heart (p) ; un disposition 
d faire une male chose {q) ; and it may be either express or 
implied in law. Express malice is when one, with a sedate, 
deliberate mind and formed design, doth kill another; 
which formed design is evidenced by external circum- 


in accordance with Hale and Black- 
stone, R. V, Van Butchell, 3 C. & P. 
629 ; R. V, Williamson, ib. G35 ; R. 
V. St John Long, 4 C, & P. 398, 
423 ; R. V, Spiller, 5 C. & P. 333. 

(^) R. V, St. John Long, ubi sup. ; 
R. V. Spillerl ubi sup. 

(m) Hawk. P. C. b. 1, c. 31, s. 9. 

(n) 3 Inst. 50; 1 Hale, P. C. 433. 

(o) 1 Hale, P. C. 433. The un- 


lawful administration of poison or 
other noxious thing, or use of any 
instrument or other means to procure 
miscarriage, (either by the woman 
herself or by another,) is felony by 
24 & 25 Viet. c. 100, s. 58, (as to 
which, vide post, p. 166). 

(p) Foster, 256. 

(q) 2 Roll. Rep. 461. 
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[stances, discovering that inward intention;— as lying in 
wait, antecedent menaces, former grudges, and concerted 
schemes to do him some bodily harm (r). This takes place 
in the case of deliberate duelling; where both parties meet 
avowedly with an intent] to commit homicide (s ), — ^thinking 
it [their duty as gentlemen, and claiming it as their right, 
to wanton with their own lives and those of their fellow- 
creatures; without any warrant or authority from any 
power either Divine or human, but in direct contradiction 
to the laws both of God and man : and therefore the law 
has justly fixed the crime and pimishment of murder, on 
thcm#id on their seconds also (i). Yet it requires a great 
degree of passive valour to combat tlie dread of even unde- 
served contempt, arising from the false notions of honour 
too generally received in Europe.] And, in the opinion of 
Blackstone, [the strongest prohibitions and penalties of the 
law will never be entirely effectual to cradicjite this un- 
happy custom ; till a method be fomid out of compelling 
the original aggressor to make some other satisfaction to 
the affronted party, which the world shall esteem equally 
reputable, as that which is now given at the hazard of life 
and fortune, as well of the party insulted, as of him who 
hath given the insult. Also, if, even upon a sudden pro- 
vocation, one beats another in a cruel and unusual manner, 
so that he dies, though he did not intend his death, yet he 
is guilty of murder by express malice; that is, by an express 
evil design, the genuine sense of malitia. As when a park- 
kee})cr tied a boy that was stealing wood to a horse’s tail, 
and dragged him along the park; when a master corrected 
his servant with an iron bar ; and a schoolmaster stamped 
on his scholar’s J)clly; so that each of the sufferers died, — 
these were justly held to be murders: because the correc- 
tion being excessive, and such as could not proceed but 

(r) 1 Hale, P. C. 451. this is “the avowed intent.” 

(«) The expression of Blackstone (t) Hawk. P. C. b. 1, c. 31, s. 31. 
is ” to commit murder.’* (4BUCom. See R. v. Murphy, 6 C. & P.1,03; 
199.) But it can hardly be said that R. v. Young, ib. G45. 
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[fi’om a bad heart, it was equivalent to a deliberate act of 
slaughter (m). Neither shall he be guilty of a less crime, 
who kills another in consequence of such a wilful act as 
shows him to be an enemy to all mankind in general ; as 
going deliberately, and with an intent to do mischief, upon 
a horse used to strike (x) ; or coolly discharging a gun, 
among a multitude of people ( y). So if a man resolves to 
kill the next man he meets, and does kill him, it is murder, 
although he knew him not, for this is universal malice ; and 
if two or more come together to do an unlaAvful act against 
the peace, of which the probable consequence might be 
bloodshed, — as to beat a man, to commit a riot, •or to 
rob a park, — and one of them kills a man; it is murder in 
them all, because of the unlawful act, the malitia prosco- 
gitata^ or evil intended beforehand {z). 

Also, in many cases, where no malice is expressed, the 
law wdll imply it. As where a man wilfully poisons another; 
in such a deliberate act the law presumes malice, though 
no particular enmity can be proved (a) ; and if a man kills 
another suddenly, without any or without a considerable 
provocation, the law implies malice ; for no person, unless 
of an abandoned heart, would be guilty of such an act 
upon a slight, or no aj)j)arcnt, cause. No affront by words 
or gestures alone is a sufficient provocation, so as to excuse 
or extenuate such acts of violence as manifestly endanger 
the life of another (i). But if the person so provoked had 
unfortunately killed the other, by beating him in such a 
manner as showed only an intent to chastise and not to 
kill him ; the law so far considers the provocation of con- 
tumelious behaviour, as to adjudge it only manslaughter 
and not murder (c). In like manner, if one lulls an officer 
of justice, either civil or criminal,] while resisting him [in 
the execution of his duty, and knowing his authority or the 

(m) 1 Hale, P. C. 454, 473, 474. (a) 1 Hale, P. C. 455. 

(«) Lord Raym. 143. (6) Hawk. P. C. b. 1, c. 31, 8. 33 ; 

iy) Hawk. P. C. b. 1, c. 31, s. 12. 1 Hale, P. C. 455, 456. 

(t) Ibid. s. 10. (c) Foster, 291. 
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[intention with which he interposes,] or if any of his as- 
sistants be killed under the like circumstances, [the law 
will imply malice, and the Irillcr shall be guilty of mur- 
der (rf);] though it is manslaughter only, if the warrant 
under which the officer acts be void, or be executed in an 
unlawful manner (e). So, in case of a sudden affray, if a 
third person interposes to part the combatants, giving them 
notice of his friendly intcntion,.and cither of the combatants 
kill him in resisting his inter|)osition, it is murder (/), 
[And if one intends to do another felony, and undesignedly 
kills a man, this is also murder (17). Thus, if one shoots at 
A., arfd misses //iw, but kills B., this is murder; because of 
the previous felonious intent, which the law transfers from 
one to the other:] for the malice, as it has been some- 
times expressed, egreditur personam {h). [The same is the 
case where one lays poison for A. ; and B., against whom 
the prisoner had no felonious intent, takes it, and it kills 
him; this is likewise murder (i). It were endless to go 
through all the cases of homicide which have been ad- 
judged, either expressly or impliedly, malicious. These, 
therefore, may suffice for a specimen ; and we may take it 
for a general rule that all homicide is malicious, — and, of 
course, amounts to murder, — uidess whore justified by the 
command or permission of the law ; excused on account of 
accident or self-preservation] in sudden quarrel ; [or alle~ 
viated into manslaughter, by being either the involuntary 
consequence of some act not strictly lawfiil, or (if volun- 
tary) occasioned by some sudden and sufficiently violent 
provocation. And all these circumstances of justification, 
excuse, or allevijition, it is incumbent upon the prisoner to 
make out to tlig satisfaction of the court and jury ; the 


(d) 1 Hale, P. C. 457; Hawk. 
P. C. b. 1, c. 31, 8. 55 ; Foster, 270, 
308, &c. As to the case of the kyu 
ing of private persons, attempting to 
apprehend felons, see 2 Hale, P. C, 
84 ; Foster, 272, 309, 318. 


(e) Hawk. P. C. b. 1, c. 31, ss. 57, 
58; Post. 312. 

(/) Post. 272. 

(g) 1 Hale, P. C. 465. 

(h) Post. 262 ; see Reg. v. Smith, 
4 Dearslcy’s C. C. R. 559. 

(0 1 Hale, P. C. 466. 
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[latter of whom are to decide whether the clrcumstanccKS 
alleged arc proved to have actually existed ; the former, 
how fiir they extend to mitigate or take away the guilt (Z). 
For all homicide is supposed to be malicious, until the 
contrary appeareth upon evidence 

The crime of murder, enormous as it is, was in antient 
times allowed (as also was manslaughter) the benefit of 
clergy (w) ; a commutation of capital punishment, in many 
cases of capital felony, allowed to persons in holy orders, 
or, what >vas equivalent, persons wdio were able to read, — 
and once allowed to these only ; though it was afterwards 
extended both to clergy and laity, whether able to fead or 
not, and confined, on the other hand, to capital felonies of 
the lighter kind. But benefit of clergy was abolished by 
7 & 8 Geo. IV. c. 28 ; having been by several earlier 
statutes (o) long since taken away [from murderers through 
malice prepense, their abettors, procurers, and counsel- 
lors (jp):] and by 24 & 25 Viet. c. 100, s. 1, it is now 
expressly enacted, that every person convicted of niurder 
shall suffer death as a felon (ry). [In atrocious cases, it 
was, at one time, usual for the court to direct the mur- 
derer, after execution, to be hung upon a gibbet in chains 
near the place where the crime was committed,] A 
direction, indeed, which formed no part of the legal 
judgment; though, at a later period, it was provided, 
by 25 Geo. II. c. 37, and 9 Geo. IV. c. 31, that the 
judge might direct the body to be hung in chains. 
This practice of hanging in chains, [which was quite con- 
trary to the express command of the Mosaical law(r). 


{i) Fost. 257 j Hazel’s case, 1 
Leach, 406; R. e. Greenacre, 8 Car. 
& P. 35. 

(m) Fost. 255. 

(n) 4 Bl. Com. 201. As to beneJH 
tf clergy, see further post, p. 524, 
n. (c). 

(o) See 28 Hen. 8, c. 1 ; 1 Edw. 


6, c. 12 ; 4 & 5 Ph. & M. c. 4. 

(p) 4 Bl. C5in. 201. 

(7) This bad previously been pro- 
vided in similar terms by 9 Geo. 4, 
c. 31, s. 3, repealed by 24 & 25 Vict. 
c. 95. Vide post, p. 527, n. (/). 

(r) “The body of a malefactor 
“ sh^l not remain all night upon 
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[seems to have been borrowed ti*om the civil law ; which, 
besides the terror of the example, gives also another rea- 
son, viz. that it is a comfortable sight to the relations and 
friends of the deceased (r).] By 25 Geo. II. C. 37, more- 
over, dissection Avas also required to be, — and by 9 CSeo. 
IV. c. 31, might be, — a part of the sentence ; and by the 
same statutes the judge was, in passing sentence, to direct 
the offender to be executed on. the day next but one after 
that on which it Avas passed, — unless that day should 
happen to be Sunday, and then on the Monday folloAving. 
But all these severities are now laid aside ( 5 ). And it 
is provided by 24 & 25 Viet. c. 100, s. 2, that sentence 
of death, on CA'ery conviction for murder, shall be pro- 
nounced and may be carried into execution, and all other 
proceedings had and taken upon and in res])ect of such 
sentence, in the same manner as in other cases which 
Avere capital before that Act(0; J^nd (by sect. 3) that 
the body of CA^ry person executed for murder shall be 
buried Avithin the j)recincts of the prison in Avhicdi he shfill 
have been last confined before coiiAiction, and that the 
sentence of the court shall so direct (w). 

[By the Roman law parricide, or the minder of one’s 

“ the tree: but thou shalt in any- (t) As to recording judgment of 
wise bury him that day, tliut the death, instead of pronouncing sen- 
“ land be not defiled." — Deut. xxi. tence, vide post, chap, xxiii. 

23. (m) a similar provision was con- 

(r) " Famosot lalrones, in his locis, tainedin 6 & 7 Will. 4, c. 30, repealed 

uhi grassati sunt^ furca figendos pla- by 24 & 25 Viet. c. 95. The statutes 

cuit ! ut, et conspecludcterreantur aliif of George II. and Geo. IV. above 
et solatia sit cognatis interemptorum cited, had further provided that the 
eodem loco poena reddita^ in quo la- offender should be confined in some 
trones homicidia feciss^V* — Ff. 48, safe place within the prison, apart 
19, 28, 8. 15. from all other persons, and should be 

(j) By 3 Will. 4, c. 75, s. 16, fed with bread and water, except 
so much of the sentence as regards only in case of sickness ; but this 
disscelioni was taken away ; and by enactment was repealed by 6 & 7 
4 & 5 Will. 4, c. 26, the hanging in Will, 4, c. 30. 
chains. 
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[parents or children, was punished in a much severer 
manner than any other kind of homicide. After being 
scourged, the delinquents were sewed up in a leathern sack, 
with a live' dog, a cock, a viper and an ape, and so cast 
int^ the sea(t;). Solon, however, in his laws made none " 
against parricide ; apprehending it imj)ossiblc that any one 
should be guilty of so unnatural a barbarity (or). And the 
Persians, (according to Hc^rodotus,) entcilaincd the same 
notion, when they adjudged all ])ersons who killed their 
reputed parents to be bastfirds (y).] And in like manner 
our English laws make no particular j)rovision with regard 
to this crime, so as to distinguish it in any resi)cct from that 
of simple murder ( 2 ^). Yet formerly, where a servant killed 
his master, a wife her husband, ~ or an ecclesiastical person, 
(either secular or regular,) his superior, to whom he owed 
faith and obedience («), — this was accounted [a species of 
treason, called parva proditio or petit treason (ft).] From 
which it followed that, in the particular case also where a 
parricide was committed, by one who happened to stand in 
the relation of servant to his parent, he was guilty of ])etit 
treason, though the crime was so ranked under no other 
* circumstances (c). For all these cases involved, in con- 
templation of law, not only mm'der, but murder aggra- 
vated by a species of treason ; on account of the violation 
of private allegiance (c/). [And thus in the antient Gothic 


(») Ff. 41, 9, 9. 

(x) Cic. pro S. Roscio, s. 25, 

(y) Clio, c. 137. 

(x) Blackstone (vol. iv. p. 202} 
seems inclined to attribute the 
want of any distinction with regard 
to parricide in our law, to the 
same assumption on the part of its 
founders as is referred to in the text, 
Tiz., that of the impossibility of the 
crinie* 

(a) ** A clergyman,” (says Black- 
stone, vol. iv. p. 203) “ is understood 


“ to owe canonical obedience to tbe 
** bishop who ordained him — to him 
** in whose diocese he is beneficed— 
** and also to the metropolitan of 
“ such bishop, —and therefore to kill 
“ any of these is petit treason,” and 
he cites 1 HiiC, P. C. 381. 

(b) As to petit treason, see 25 
Kdw. 3, c. 2 ; 1 Hale, P. C. 380. 

(c) 1 Hale, P. C. 380; 4 Bl. Com. 
^ 03 . 

(rf) Foster, 107, 324, 333. 
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[constitutions, we find the breach both of natural and civil 
relations, ranked in the same class with crimes against 
the state and the sovereign (e).] Nor was the distinction 
merely nominal, — ^tho punishment being more .exemplary 
than in the case of simple murder : the sentence for petit 
treason, in a man, being to be drawn and hanged (/); 
and, in a woman, to be drawn and burned. But the crime 
of petit treason is now abolished ; it being provided by 24 
& 25 Viet. c. 100, s. 8, that such homicides as amounted 
to that offence before 9 Geo. IV. c. 31 (^), shall be now 
deemed to be murder only, and no greater offence. 


II. Attempts to murder {h ). — Not only the crime of ac- 
tual murder, but that of endeavouring to commit it, until 
very recently, in certain cases, amounted to a capital 
felony (i). Tliis crime, however, is no loiiger punishable 
with death under any circumstances, — and the existing 
enactments concerning it are contained in 24 & 25 Viet, 
c. 100; which provides (sect. 11) that whosoever shall admi- 
nister to (A), or cause to be administered to or be taken 
by, any person, any poison or other destructive thing ; or 


{e) Omnium gravissima censettir 
viSf facta ah incolis in •patriam, sub~ 
ditis in regem, Uberis in parentes, ma^ 
ritis in uxores {et vice versa), servis 
in flominos, aut eiiam ah homine in se- 
met-ipsum'* — Stiernh. de Jure Goth. 
1. 2, c. 3. 

(/) 1 Hale, P. C. 382 ; 3 Inst. 
211. Blackstone (vol. iv. p. 203) 
remarks that this punishment of 
burning, in the case of the woman, 
seems to be handed down to us by 
the laws of the antient Druids; 
which condemned a woman (see 
Caes. de Bell. Gall. 1. 6, c. 19) to be 
burned for murdering her husband. 
It was, however, the usual punish- 
ment (until lately) for all treasons 
committed by those of the female 

VOL. IV. 


sex. Vide post, p. 248. • 

(g) The statute 9 Geo. 4, c. 31, 
contained an enactment that homi- 
cides, then amounting to petit 
treason, shall in future be deemed 
murder only; but that statute was 
repealed by 24 & 25 Viet. c. 95. 

(h) As to a conspiracy to commit 
murder, vide post, c. ix. As to 
threatening murder, vide post, c. x. 

(t) Under 7 Will. 4 & 1 Vict. c. 
85 (repealed by 24 & 25 Vict. c. 
95), attempting to commit murder 
by poisoning, wounding, &c., was 
punishable with death. 

(k) As to what constitutes an ad- 
ministration of poison, see R. v. 
Michael, 9 Car. & P. 356. 


M 
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shall by any means whatsoever wound or cause any griev- 
ous bodily harm to any person, with intent in any of the 
cases aforesaid to commit murder {l\ — shall be guilty of 
felony, and on conviction may be sentenced to penal ser- 
vitude for life, or for not less than three years ; or to im- 
prisonment for any term not exceeding two years, with or 
without hard labour and solitary confinement. And by 
sect. 14, whosoever shall attempt to administer to, or 
attempt to cause to be administered to or to be taken by, 
any person, any poison or other destructive thing; or who 
shall shoot at any person (»i); or shall by drawing a trigger, 
or in any other manner, attempt to discharge any kind of 
loaded arms at any person; or shall attempt to drown, 
suffocate or strangle any person; — with intent, in any of 
the cases aforesaid, to commit murdcTy shall (whether any 
bodily injury be effected or not) be guilty of felony, and 
liable to the same punishments as just mentioned, liy 
sect. 13 of the same Act, whosoever shall set fire to, cast 
away, or destroy, any ship or vessel, Avith such intent, 
shall be liable to be similarly punished. And by the 12Ui 
section, whosoever by the explosion of gunpowder or other 
explosive substance, shall destroy or damage any building, 
Avith such intent, shall be liable to be similarly punished. 
Moreover, the same Act contains (sect. 15) a general pro- 
vision making it felony (and awarding the same punishments 
as already mentioned) for any person to attempt to commit 
murder, by any means other than those above specified (?i). 

III. Acts causing^ or tending to cause^ danger to life or 
bodily harm. 

Mayhem^ (Avhence tlie modem term of maim^ is a 

( V) The jury must be satisfied of on an indictment charging the actual 
the intention to murder. See R. v, commission of any felony or misde- 
CrUise, 8 Car. & P. 541. meanor, there may be a verdict that 

(m) See Reg. v. Smith, 25 L. J. the party accused was not guilty of 
(M. CO 29. the offence charged, but was guilty 

(ft) By 14 & 15 Viet. c. 100, s. 9, of an attempt to commit the same. 
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civil injury (o) ; consisting, as wc may remember, [in the 
violently depriving another of the use of such of his mem- 
bers, as may render him the less able, in fighting, cither 
to defend himself or to annoy his adversary.] But it is 
also a heinous crime; and by the antientlaw of England, 
he that maimed any man whereby he lost any part of his 
body was sentenced to lose the like part, membrum pro 
membra (p). But this went afterwards out of use : so that 
by the common law, as it for a long time stood, [mayhem 
was only jninishablc w’ith fine and imprisonment (jj ) ; unless, 
perhaps, the offence of mayhem by castration, which all our 
old writers held to be felony ; et sequitur aliquando pmna 
cnpitalisj aliquando perpetuum exilium cum omnium bonorum 
ademptione ” (r). And this, although the mayhem was 
committed on the highest provocation (.9).] 

By different statutes, however, viz. 5 Hen. IV. c. 5, 37 
Hen. VIII. c. 6, and 22 & 23 Car. II. c. 1, — called the 
Coventry Act(^), — specific provisions were, in course of 
time, made against the offence of maiming, cutting off, or 
disabling a limb or member (w). But these statutes also 

(o) Vide sup. vol. iii. pp. 487, 488. caught in adultery with the wife. 

(p) f3 Inst. 118. ** Mestsilapleynle (/) This Act was occasioned by 

soit faite de femme qu*avera toUe a an assault on Sir John Coventry, in 

home see membresy en tiel case perdra the street, and slitting his nose ; in 

la feme la une meyn per jugementy revenge, (as was supposed,) for some 
come le membre dount ele avera Ires-- obnoxious words uttered by him in 
passed* — Brit. c. 55. Blackstone says, parliament. (4 Bl. Com. 20().) 

(vol. iv. p. 206,) that the law of (w) The Coventry Act made it a 

membrum pro membra was in his time capital felony to disable with intent 

still in use in Sweden ; and he cites to maim or to disfigure. On this 
Stiern. 1. 3, p. 3. • statute Mr. Coke, a gentleman in 

(q) Hawk. P. C. b. 1, c. 44, s. 3. Suffolk, and one Woodburn, a la- 

(r) Br. 1. 3, tr. 2, c. 23. bourcr, were indicted in 1722; Coke 

(s) Sir E. Coke (3 Inst. 62) has for hiring and abetting Woodburn, 

transcribtd a record of Henry the and W^oodburn for the actual fact of 
third’s time (Claus. 13 Hen. 3, m. slitting the nose of Mr. Crispe, 
9), by which a gentleman of Soraqr- Coke’s brother-in-law. The case 

setshire and his wife appear to have was somewhat singular. The mur- 

been apprehended and committed der of Crispe was intended, and he 

to prison, being indicted for dealing was left for dead, being terrilfly 

thus with John the monk, who was hacked and disfigured with a hedge- 

M 2 
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have been repealed, so far as regards the matter in ques- 
tion (v) ; and the provision now in force, viz. the 24 & 25 
Viet. c. 100, s. 18, enacts that whosoever shall unlawfully 
and maliciously by any means whatsoever, wound {x) or 
cause any grievous bodily harm to any person ; or shoot at 
any person (y); or by drawing a trigger or in any other 
manner attempt to discharge any kind of loaded arms at any 
person (ar), with intent in any of the above cases to mainly 
disfigure or disable^ or to do some grievous bodily harm to any 
person^ or with intent to resist or prevent the lawful appre^ 
hension or detaining of any person ^ — shall be guilty of felony, 
and be liable to the same punishment as for an attempt to 
murder (fl). And that even without either of such intents 
being proved, whosoever shall unlawfully and maliciously 
wound or inflict any grievous bodily harm upon any other 
person, either with or without any weapon or instrument, 
shall be guilty of a misdemeanor^ and liable to penal servi- 
tude for three years, or imprisonment with or without 


bill ; but he recovered. Now the 
bare attempt to murder was, at com- 
mon law, no felony ; but to disfigure, 
with an intent to disfigure, is made 
so by this statute ; on which they 
were therefore indicted. And Coke, 
who was a disgrace to the profession 
of the law, had the effrontery to 
rest his defence upon this point, 
that the assault was not committed 
with an intent to disfigure but to 
murder ; and therefore was not 
within the statute. But the court 
held, that if a man attacks another 
to murder him with such an instru- 
ment as an hedge-bill, which cannot 
but endanger the disfiguring him ; 
and in such an attack happens not 
to kill but only to disfigure him ; he 
may be indicted on this statute : and 
it may be left to the jury to deter- 
mine ythether it were not a design 
to tnurder by disfiguring ; and con- 


sequently a malicious intent to dis- 
figure as well as to murder. Accord- 
ingly the jury found them guilty of 
such previous intent to disfigure, in 
order to effect their principal intent 
to murder ; and they were both con- 
demned and executed. (State Trials, 
vi. 212.) 

(v) The Coventry Act was re- 
pealed by 7 & 8 Geo. 4, c. 27. 

(d:) As to what amounts to 
wounding,” see Jenning’s case, 9 
Car. & P. 130. 

(y) See Smith’s case, 1 Dearsley’s 
C. C. 559. As to shooting by smug- 
glers, &c., vide post, chap. xi. 

(«) As to what are to be deemed 

loaded arms,” see 24 Se%5 Vict. 
c. 100, s. 19. 

(a) The punishments which may 
be awarded for an attempt to murder, 
are given sup. p, 162. 



CHAP. IV.— OP OFFENCES AGAINST THE PERSON. 165 


hard labour not exceeding two years (i). Moreover (by 
sect. 28) whosoever shall unlawfully and maliciously by 
the explosion of gunpowder or other explosive substance, 
bum, maim, disfigure, disable, or do any other grievous 
bodily harm to any person shall be guilty of felony and 
be punishable as for an attempt to murder, — with the 
addition of whipping, if the oflTendcr be a male under the 
age jof sixteen, if the court shall so direct. And the same 
penal consequences will attach to whomsoever shall so cause 
any gunpowder or explosive substance to explode, or who 
shall send or deliver to, or cause it or any other offensive, 
djingerous or noxious thing to be received or taken by 
any person, or who shall put or lay at any place, or cast 
or throw at or on, or otherwise apply to any person, any 
corrosive fluid or destructive or explosive substance with 
intent (in any of the above cases) to bum, maim, disfigure 
or disable any person or to do him some grievous bodily 
harm, whether any bodily injury be effected or not{c)> 
And the same punishment, except that the term of penal 
servitude may not exceed fourteen years, may be inflicted 
(by sect. 30) on whomsoever shall so place or throw in, 
into, upon, against or near any building, ship or vessel, 
any gunpowder or other explosive substanc^, with intent 
to do any bodily injury to any person, whether any ex~ 
plosion take place or bodily injury be inflicted or not. 
Moreover, whosoever with intent to enable himself or any 
other person to commit^ or to assist any other person in com- 
mittingy any indictable offencey shall by any means what- 
soever attempt to choke, suffocate or strangle any other 
person, or shall, by any means calculated to choke, suffocate 
or strangle, attempt to render any other person insensible, 

\ 

(6) & 25 Viet, c; 100, 8. 20. fit, either in addition to or in lieu 

It may be here mentioned Jand of any other punishment, be fined 
the remark applies to all of the and required to find sureties to keep 
indictable misdemeanors mentioned the peace, or for good behaviour, 
in this chapter), that the person con- (24 & 25 Viet. c. 100, s. 71.) , 
victed may, if the court shall think (c) Sect. 20. 
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unconscious or incapable of resistance ; or shall unlawfully 
apply or achniiiister to, or cause to be taken by, or attempt 
to apply or administer to, or attempt to cause to be ad- 
ministered to or taken by any person, any chloroform, 
laudanum, or other stupefying or overpowering di*ug, 
matter or thing,— shall be guilty of felony, and be punish- 
able as for an attempt to murder (d). And whosoever shall 
imlaT\dully and maliciously prevent any person on boai^ of, 
or having quitted any ship or vessel in distress, wrecked or 
stranded, in his endeavour to save his life ; or who shall so 
prevent or impede any person in his endeavour to save the 
life of any such person on board or escaping from such 
vessel, shall be guilty of felony, and be punishable as for 
an attempt to murdcr(c). And the same penalties (except 
that the extreme limit of the term of penal servitude is ten 
years instead of life) arc attached to the crime of so ad- 
ministering or causing to be administered to any j)erson, 
any poison or other destructive or noxiotis thing, so as 
thereby to endanger his life or inflict on him any grievous 
bodily harm(/), — and such administration, though neither 
life be endangered nor grievous harm inflicted, yet if with 
intent to injure^ aggrieve or annoy such person, is a misde’- 
meanor — and made punishable with penal servitude for 
three years, or imprisonment with or without hard labour 
for not more than two years (^r). 

IV. Procuring miscarriage . — To kill a child in the mo- 
ther’s womb is, as formerly observed, no murder (/^). It 
was at one period however made by statute (i) a capital 
felony to administer a destructive thing to procure the 
miscarriage of a woman quick with child; and if she 

{d) 24 Sl 25 Viet c. 100, ss. 21, misdemeanor mentioned in^^t 24, 
22. As to such punishment, vide they may convict according^ (sect, 
sup. p. 162. 25). 

(e) Sect. 17., {g) Sect 24. 

(/) Sect 23. It, on indictment (A) Vide sup. p. 154. 
for this felony, the jury are satisfied (t) 40 Geo. 3, c. 58 ; 9 Geo. 4, 
thatlhe prisoner was guilty of the c. 31, s, 13. 
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should not be proved to have been quick with child, it 
was a felony punishable with transportation. But by a 
later statute the nature of the offence and the degree of 
})unishment were made no longer to turn on* the fact of 
being quick with child, but in all cases penal servitude 
for life might be awarded (A). This offence is now pro- 
vided against by 24 & 25 Viet. c. 100, s. 58 ; which awards 
the term of penal servitude for life, or for a term not less 
than three years, — or imprisonment (with or without hard 
labour and solitary confinement) for a term not exceeding 
two years, — to any woman, being with child, who with 
intent to procure her own miscarriage, shall unlawfully 
administer to herself any poison or other noxious thing, 
or use any instrument or other moans with the like in- 
tent ; or to any person who, with a similar intent, shall 
unlawfully administer to any woman, (whether she be with 
child or not,) or cause to be taken by her any poison or 
other noxious thing, or use any instrument or other means 
with intent to procure her miscarriage ; and all such prac- 
tices are declared to be felonies. And further, it is pro- 
'vdded that whosoever shall supply or procure any such 
poison, thing or instrument, knowing that the same is in- 
tended to be unlawfully used or employed to procure the 
miscaiTiage of any woman, whether with child or not, 
shall be guilty of a misdemeanor, and punishable with 
penal servitude for three years, or imprisonment, with or 
without hard labour, not exceeding two years (Z). 

V. Another offence immediately affecting the personal 
security of individuals, is that of the abduction of fematk. 
One species of.^this offence, [vulgarly called stealing an 
heiress,] — viz. carrying off any woman against her will, 

having substance in goods or lands, or being heir ap- 
parent to her ancestor,” ^the same being followed by her 
marriage or defilement), — was made a capital felony by the 

{h) See 7 Will. 4 & 1 Viet. c. 85, (/) 24 & 25 Vict. c. 100, s. 59: 

8. 6', repealed by 24 & 25 Vict. c. 95. 



168 


BOOK VI. —OF CRIMES. 


statutes 3 Hen. VII. c. 2, and 39 Eliz. c. 9. And by sta- 
tute 4 & 5 Ph. & M. c. 8, it was also an offence punishable 
with fine and imprisonment, for any person above the age 
of fourteen years to carry off any woman child, (unmarried 
and within the age of sixteen years,) from the possession, 
and against the will, of her father, mother, guardians or 
governors; and in case of her defilement or marriage with 
him, her lands were also to be forfeited to her next of kin 
during the life of her seducer (i). But all these statutes 
are long since repealed : and the existing provision is con- 
tained in 24 & 25 Viet. c. 100; the 53rd section of which 
enacts, tliat where any woman of any age shall have any 
interest, (whether legal or equitable, present or future, 
absolute, conditional or contingent,) in any real or per- 
sonal estate, — or shall be an heiress presumptive, or co- 
heiress, or presumptive next of kin, to any one having 
such interest, — it shall be felony in any person who shall, 
from motives of lucre (j), take away or detain her against 
her will, with intent to marry or carnally know her ; or who 
shall cause her to be manned or cainially known by any 
other person — or who (with a like intent) shall fraudulently 
allure, take away or detain any such woman under the age 
of twenty-oney out of the possession and against the will of 
of her &;ther or mother, or other person having the lawful 
care or charge of her ; and the offender (in any of the above 
cases) is punishable by penal servitude for fourteen years, 
or not less than three, or by imprisonment with or without 
hard labour, not exceeding two years : and shall, moreover, 
be incapable of taking any of the estate, interest or property 
off such woman ; which (if marriage has taken place) shall 
be settled in such manner as the Court ofc Chancery shall 
appoint. And the same punishments are awarded, to whom- 

(f ) As to the forfeiture of the pro- or fraud of one of the parties, vide 
perty of the woman, in the case of a sup. vol. ii. pp. 264. 272. 
marriage between persons, either of (y) As to what is evidence of mo- 
whom is under age. by licence or tives of lucre^ see R. v, Barratt. 9 
banns procured by the false oath Car. & P. 387. 
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soever shall hy force take away or detain against her will 
any woman of any age, with a similar intent (A). While 
unlawfully to take or cause to be taken out of the posses- 
sion and against the will of her parents or guardian, 
though no such intent as above mentioned can be shown, 
any unmarried girl under the age of sixteen, i^a misde* 
meanoTy punishable with imprisonment to the extent of 
two years, with or without hard labour (Z). 

VI. Another [offence, also against the female part of 
the subjects of the realm, but attended with greater aggra- 
vations than that of forcible man-iage, is the crime of rapCy 
raptus mulierumy or the carnal knowledge of a woman for- 
cibly and] against her consent (?w). [This, by the Jewish 
law, was punished with death, in case the damsel was 
betrothed to another man : and in casC^ she was not be- 
trothed, then a heavy fine of fifty shekels was to be paid to 
the damsel’s father; and she was to be the wife of the 
ravisher all the days of his life, without that power of 
divorce which was in general permitted by the Mosaic 
law («) . 

The civil law punishes the crime of ravishment with 
death and confiscation of goods ; under which it includes 
both the offence of forcible abduction or taking away a 
Avoman from her friends, of w^hich we last spoke, and also 
the present offence of forcibly dishonouring them ; either 
of which, without the other, is in that law sufficient to con- 
stitute a capital crime (o) Also the stealing away a woman 
from her parents or guardians, and debauching her, is 
equally penal by the emperor’s edict, whether she consent 

(fc) 24 & 25 Viet. c. 100, s. 54. (w) The Queen Fletcher, 28 L. 

(0 24 & 25 Viet. c. 100, s. 55. J. (M. C.) 85. Blackstone's ex- 
See R. ». Meadows, 1 Car. & Kir. pression (vol.iv.p. 210), is** against 
390; R. v. Robins, ib. 456; Mam- her will.” But the above case 

klelow’s case, 1 Dearsley's C. C. R. shows that the definition of this 

159 ; Reg. v. Timmins, 9 W. R. (C. crime given in the text, is the proper 
C. R.) 56. It may be remarked that one. 
in these cases, the girl's consent is (n) Dent. xxii. 25.' 
immaterial. (o) Cod. 9, tit 13. 
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[or is forced ; sive volentibus, sive nolentibus mulieribus^ 
tale facinus fuerit •perjpetratum?'^ And this, in order to 
take away from women every opportunity of offending in 
this way; Whom the Roman law supposes never to go 
astray without the seduction and arts of the other sex ; 
*and therefore, by restraining and making so highly penal 
the solicitations of tlie men, they meant to secure effec- 
tually the honour of the women. “ Si enim ipsi raptores 
metu, vel atrocitate paancRj ab hujusmodi facinore se temper- 
raverinty nulli mulieriy sive volentiy sive nolentiy peccandi 
locus relinquetur ; quia hoc ipsum velle mulieruniy ab insidiis 
nequissimi hominisy qui meditatur rapinaniy inducitur. Nisi 
etenim earn solicitaverity nisi odiosis artibus circumvenerity 
non faciet earn velle in tantum dedeem sese prodere^^ But 
our Englisli law does not entertain quite such sublime 
ideas of the honohr of either sex, as to lay the blame of a' 
mutual fault upon one of the transgressors only; and 
therefore makes it a necessary ingredient, in the crime of 
rape, that it must be against the woman’s consent. 

Rape was punished by the Saxon laws, (particularly those 
of king Athelstan,) with death (p) ; which was also agree- 
able to the old Gothic or Scandinavian constitution (y). 
But this was afterwards thought too hard ; and in its stead 
another severe, but not capital, pimishment, was inflicted 
by William the Conqueror ; viz., castration and loss of 
eyes (r) ; which continued till after Bracton wrote, in the 
reign of Henry the third. But in order to prevent mali- 
cious accusations, it was then the law (5), that the woman 
should, immediately after, dum recens fuerit malejiciumy^ 
go to the next town ; and there make discovery to some 
credible persons of the injury she has suflfered ; and, after- 
wards, should acquaint the high constable of the hundred, 
the coroners, and the sheriff, with the outrage (^). This 

(j>) Bracton, 1. iii. c. 28. in* his time. (1 Hale, P. C. 632.) 

(9) Stiernh. de Jure Sueon. 1. iii. As to appeals (a mode of prosecution 
c. 2. now abolished), vide post, c. xviii. 

(r) LL. Guil. Conqu. c. 19. (t) Glany, 1. xiv. c. 6 ; Bract. 1. 

(«) The law is so laid down by iii. c. 28. 

Hale, in respect of appeals of rape 
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[seems to correspond in some degree with the laws of 
Scotland and Arragon,] which, (as cited by Blackstone,) 
require [that complaint must be made within twenty-four 
houi’s ; though aiterAvards the time of limitation, in Eng- 
land, was extended to forty days (m). At present there is 
no time of limitation fixed ; for, as it is now punished by 
indictment at the suit of the Crown, the maxim of law 
takes place that nullum tempus occurrit regi ; but the juiy 
will rarely give credit to a stale complaint. During the 
former period, also, it Avas held for law(t?), that the woman, 
by consent of the judge and her parents, might redeem 
the offender from the execution of his sentence, by accept- 
ing him for her husband, — if* he also Avas AA^illing to agree 
to the exchange, but not otherAAdse. 

In the third year of Edward the first, (by the statute 
Westm. 1, c. 13,) the punishment of rape was much miti- 
gated : the offence itself of ravishing a damsel within age, 
that is, years old, either wdth her consent or without, 

or of any other woman against her Avill, being reduced to 
a trespass, if not prosecuted by appeal Avithin forty days ; 
and subjecting the offender only to two years’ imprison- 
ment and a fine at the king’s will. But this lenity being 
producth^e of the most terrible consequences, it was, in the 
thirteenth year of Edwai^ the first, foimd necessary to make 
the offence of forcible rape, felony (x). And by statute 
18 Eliz. c. 7, it was made felony Avithout benefit of clergy.] 
AU these enactments were afterguards repealed by 9 Geo. 
IV. c. 31 ; which howcA^er still made the offence a capital 
felony : but by the provision noAv in force, CA’^cry person 
convicted of the felonious crime of rape shall be liable to 
be kept in penal .^jerAutude for life, or for any term not less 
than tlirec years, or to be imprisoned for any term not 
exceeding two years, Avith or Avithout hard labour (y). 

[A male infant under the age of fourteen years, is pre- 

(u) See 3 Ed. 1, c. 13. {y) 24 3e 25 Viet c. 100, s. 48. 

(v) Hawk. P. C. b. 1, c. 41, s. 7. 0 Geo. 4, c. 31, was repealed by 24 

(jr) Stat. Westm. 2, c. 34. & 25 Viet. c. 95. 
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[sumed by law incapable to commit a rape ; and therefore it 
seems cannot be found guilty of it (z) ; for though in other 
felonies malitia supplet (ctatem^ as has in some cases been 
shown, yet as to this particular species of felony, the law 
supposes an imbecility of body as well as mind (a). 

The civil law seems to suppose a prostitute, or common 
harlot, incapable of any injuries of this kind(&); not allow- 
ing any punishment for violating the chastity of her who 
hath indeed no chastity at all, or at least hath no regard to 
it. But the law of England does not judge so hardly of 
offenders, as to cut off all opportunity of retreat even from 
common stmmpets, and to treat them as never capable of 
amendment : and therefore holds it to be felony to force even 
a concubine or harlot ; because the woman may have for- 
saken that unlawful course of llfe(c); for, as Bracton well 
observes, licet meretrix fuerit antea^ certe tunc mere- 
trix non fait, cum reclamando nequitice ejus consentire 
noluit (d).” 

As to the material facts requisite to be given in evidence 
and proved upon an indictment for rape, they are of such 
a nature that, though necessary to be known and settled 
for the conviction of the guilty and preservation of the 
innocent, — and therefore to be found in such criminal 
treatises as discourse of these makers in detail,] — yet it is 
not desirable to discuss them here. [We shall therefore 
merely add upon this head, a few remarks from Sir Mat- 
thew Hale, with regard to the competency and credibility 
of witnesses, which may, salvo pudorcy be considered. 

And, first, the party ravished may give evidence upon 
oath, and is in law a competent witness; but the credibility 
of her testimony and how far she is to beybelieved, must be 
left to the jury upon the circiunstances of fact that concur 

(s) R. 0. Jordan, 9 Car. & P. 118, • (a) 1 Hale, P. C. 631. 

The law is ihe same in the case of {b) Cod. 9, 9, 22 ; Ff. 47, 2, 39. 

an assault with intent to commit a (c) 1 Hale, P. C. 629 ; Hawk. P. 

rape. R. v. Eldershaw, 3 Car. & P. C. b. 1, c. 41, s. 2. 

396. (d) L. 3, c. 27. 
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[in that testimony. For instance, if the witness be of good 
fame; if she presently discovered the offence and made 
search for the offender ; if the party accused fled for it ; — 
these and the like are concurring circumstances, which give 
greater probability to her evidence. But on the other 
side, if she be of evil fame, and stand unsupported by 
others; if she concealed the injury for any considerable 
time after she had opportunity to complain ; if the place 
where the fact was alleged to have been committed, was 
where it was possible she might have been heard and she 
made no outcry ; — these and the like circumstances carry 
a strong, but not conclusive, presumption that her testimony 
is false or feigned.] It is to be observed, that she is not 
compellable, on her examination, to answer the question 
whether she has not had connection with other men (e) ; 
but if she replies in the negative, the accused is then at 
liberty to call persons to contradict her (/). And he is 
allowed to show that he had himself had connection with 
her before the alleged rape (^), or that her character for 
chastity or decency is notoriously bad (A). 

[Moreover, if the rape be charged to be committed on 
an infant under twelve years of age, she may still be a 
competent witness if she hath sense and understanding to 
know the nature and obligations of an oath, or even to be 
sensible of the wickedness of telling a deliberate lie. Nay, 
though she hath not, it is thought by Sir M. Hale that 
she ought to be heard without oath, to give the court in- 
formation (i) : and others have held that what the child told 
her mother or other relations may be given in evidence, 
since the nature of the case admits frequently of no better 
proof. But it i|^ now settled that no hearsay evidence 
can be given of the declarations of a child who hath not 

(e) R. V, Hodgson, R. & R. C. C. ^ases, 6 ed. p. 810. 

211. {g) R. V. Martin, 6 Car. & P. d62. 

(/) R. V, Robins, 2 Mood. & R. (A) Stark. Ev. 1269, 1270. 

612; R. V. Barker, 3 Car. & P. (i) 1 Hale, P. C. 634. 

689 ; Roscoe’s Evidence on Criminal 
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[capacity to be sworn, nor can such child be examined in 
court without oath ( j ) ; and that there is no determinate 
age at which the oath of a child ought either to be admitted 
or rejected'. Yet where the evidence of children is ad- 
mitted, it is much to be wished, in order to render their 
evidence credible, that there should be some cimeurrent 
testimony of time, place and circumstances. In order to 
make out the fact, and thaj} the conviction should not be 
grounded singly on the unsupported accusation of an 
in&nt under years of discretion.] For in this, as in other 
cases, a witness may be [competent, that is, may be ad- 
mitted to be heard, and yet, after being heard, may prove 
not to be credible or such as the jury is bound to believe ; 
for one excellence of the trial by jury is, that the jury are 
triers of the credit of the witnesses, as well as of the truth 
of the fact (k). 

It is true,” says the learned judge just referred to, 
that rape is a most detestable crime, and therefore ought 
severely and impartially to be punished with death ; but 
it must be remembered that it is an accusation easy to be 
made, and hard to be proved, but harder to be defended 
by the party accused, though innocent.” Sir M. Hale 
then relates two very extraordinary cases of malicious 
prosecution for this crime that had happened within his 
own observation, and concludes thus : I mention these 
instances that we may be the more cautious upon trials 
** of offences of this nature, wherein the court and jury 
may with so much ease be imposed upon without great 
care and vigilance ; the heinousness of the offence many 
times transporting the judge and jury with so much 
indignation, that they are over hastily carried to the 
conviction of the person accused thereof, by the con- 
fident ^testimony of sometimes false and malicious wit- 
" nesses (Z).”] ^ 

(j) R. tf. Brasier, 1 Leach, C. L. a party is charged with the crime 
237. next mentioned, viz. that of abusing 

Xk) The remarks here made are a child, 
equally applicable to the case where (1) 1 Hale, P. C. 633. 
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VII. Next to rape may be classed the crime of defile- 
ment or abuse of children. For, first, it is a felony punish- 
able with penal servitude for life, or not less than three 
years, or imprisonment (with or without hard labour) for 
not more than two years, unlawfully and carnally to know 
and abu^^any girl under the age of ten years y even though 
she consent (?w) : and, secondly, it is a misdemeanor punish- 
able by penal servitude for three years or imprisonment 
with or without hard labour to the extent of two years, 
so to know and abuse any girl above the age of ten and 
mider twelve {n)y — even though she consent. Moreover, 
punishment by imprisonment as last mcTitioned may be 
inflicted on any person who shall be convicted of any 
attempt to have carnal knowledge of a girl under the age 
of twelve — even though she consent (o) ; and also, on 
whomsoever shall by false pretences or representations or 
other fraudulent means commit the misdemeanor of pro- 
curing any female under the age of twenty-one, to have 
illicit carnal connexion with any man (p). 

VIII. What has been observed in the case of rape, — 
[especially with regard to the manner of proof, which 
ought to be the more clear in proportion as the crime is 
the more detestable, — may be applied to another offence, 
of a still deeper malignity, the infamous crime against 
nature^ committed either with man or beast; a crime 
which ought to be strictly and impartially proved, and 
then as strictly and impartially punished. But it is an 
offence of so dark a nature, so easily charged, and the 
negative so difficult to be proved, that the accusation 
should be clearly made out; for, if false, it deserves a 
punishment inferior only to that of the crime itself. 

(m) 24 k, 25 Viet, c. 100, s. 50. Cox, Cr. C. 115 ; R. v. Martin, 9 

(n) Sect. 51. Car. & P. 213 ; R. v, Neale, 1 Car. 

(o) Sect. 52. As to the crime of & Kir. 391 ; R. v. Uolcroft, 2 Car. 
abusing children, see R. v. Hughes, Sc Kir. 341. 

1 Cox, Cr. C. 247 ; R. v. Ashbolt, 2 (p) Sect. 49. 
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[We will not act so disagreeable a part as to dwell any 
longer upon a subject, the very mention of which is a dis- 
grace to human nature. It will be more expedient to 
imitate in this respect the delicacy of our English law, 
which treats it as a crime not fit to be named ; peccatum 
illud horribiley inter Christianos non nominandum^f).^ A 
taciturnity obsen^^ed likewise by the edict of Constantins 
and Constans {s) ; ubi scelus est id quod non projicit 
scire y jubemus insurgere legeSy armarijura gladio ultorCy ut 
exquisitis poenis subdantur infames qui sunty vel qui futuri 
sunty rci.”] 

In our own countiy [this offence, (being in the times 
of popery only subject to ecclesiastical censures,) was 
made felony without benefit of clergy by statute 25 Hen. 
VIII. c. 6, (revived and confinned by 5 Eliz. c. 17),] 
and until very recently remained a capital offence (t). 
It is, however, now enacted by 24 & 25 Viet. c. 100, 
s. 61, that every person convicted of the abominable crime 
of buggery, committed either with mankind or with any 
animal, shall be kept in penal servitude for life, or not 
less than ten years. [And the rule of law herein is, 
that, if both are arrived at years of discretion, agentes et 
consentientes pari poena plectantur {u),"] Moreover, (by 
sect. 62), whosoever shall attempt to commit this crime, or 
shall be guilty of an assault with intent to commit the 
same, or of any indecent assjiult upon any male person, 
shall be guilty of a misdemeanor, punishable with penal 
servitude for ten or not less J;han three years, or imprison- 


(r) See in Rot. Pari. 50 Edw. 3, 
n. 58, a complaint that a Lombard 
did commit the sin ** that was not to 
be named.*' 12 Rep. 37. 

(«) Cod. 2, 9, 31. 

(t) It was capital under 9 Geo. 4, 
c. 31, now repealed by 24 & 25 Viet, 
c. 95. Its punishment (says Black- 
stone, vol. iv. p. 216) ** the voice of 


** nature and of reason, and the ex- 
press law of God (Levit. xx. 13, 
" 15), determs^.e to be capital ; of 
which we have a signal instance, 
** long before the Jewish dispensa- 
** tion, by the destruction of two 
" cities by fire from heaven." 

(u) 3 Inst. 59. 
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ment, with or witliout hard labour, not exceeding two 
years (a:). 


IX. Kidnapping and child stealing. — The forcible 
[stealing away of a man, woman or child from their own 
country, Sid sending tliem into another, was capital by 
the Jewish (y)] and also by the civil law( 0 ). [This is un- 
questionably a very heinous crime, as it robs the sovereign 
of his subjects, banishes a man from his country, and may, in 
its consequences, be productive of tlie most cruel and dis- 
agreeable hardships; and therefore the common law of 
England punished it Avith fine and imprisonment (a).] But 
with respect to the stealing of children, our modern laAv is 
reasonably much more severe ; it being provided hy 24 & 
25 Viet. c. 100, s. 56, that Avhosoever shall unlawfully, 
cither by force or fraud, lead or take away, or decoy or 
entice away, or detain any child under the age of fourteen 
years ( J), with intent to deprive any jiarcnt, guardian or 
other jierson ha\ing the lai^Tul care or charge of such 
child, of its possession, or with intent to steal any article 
on its person; — or shall, with any such intent as aforesaid, 
receive or harbour such child, knoAving the same to have 
been so stolen or enticed; — shall be guilty of felony: and 
he is made liable to penal servitude for not more than 
seven or less than three years, or to be imprisoned, Avith 
or Avithout hard labour, for any term not more than two 


(*) It is to be noticed that by 
22 Si 23 Viet c. 17f no indictment 
shall be preferred to, or any found 
by, the grand jury charging an in* 
decent assault, withot: security for 
the due prosecution of the charge, 
unless the indictment be directed by 
a judge, &c. 

(y) Exod. xxi. 16. 

(s) Ff. 48, 13, 1. In the civil 
law the offence of spiriting away and 
VOL. IV. : : 


t|ealing men and children was called 
plagium^ and the offenders plagiarii. 
(Ib.) 

(a) Raym. 474 ; 2 Show. 221 ; 
Skin. 47 ; 4 B). Com. 219. 

(3) In the analogous provision 
contained in 9 Geo. 4, c. 31, s. 21 
(now repealed), the age was fixed at 
ten years. As to the abduction of 
an unmarried girl under the age qf 
sixteen, vide sup. p. 169. * 

N 
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years ; and also, if a male under the age of sixteen, to be 
whipped, if the court shall so think fit (c). 

X. The offence of abandoning young children has also 
been provided against by the same statute; and it is 
enacted, that, whosoever shall unlawfully abandon or ex- 
pose any child under the age of two years, in sifth manner 
that its life shall be endangered, or its health permanently 
injured or likely to be so, shall be guilty of a misde- 
meanor, and punishable by penal servitude for three 
years, or imprisonment, with or without hard labour, for 
a term not exceeding two years {d). 

XI. Unlawfully endangering railway passengers. Who- 
soever shall unlawfully and maliciously put or throw on or 
across a railway any wood, stone or other thing; or dis- 
place any rail, sleeper or other thing, or turn any point of 
machinery belonging to a railway ; or show, hide or <fe- 
move any signal or light; or do any other thing, with 
intent to endanger the safety of any person travelling or 
being on such railway (e) — or shall tliroAV against or into 
any railway engine or carriage any Avood, stone or other 
thing, with intent to endanger the safety of any person 
being in or upon the same (f) — he shall, in any of the 
above cases, be guilty of felony: and he is liable to penal 
servitude for life, or not less than three years ; or to be 
imprisoned, with or Avithout bard labour, for any tcim not 
exceeding tAvo years ( g). And moreover, Avhosoevcr by any 
unlaAvful act, or wilful omipion or neglect, shall endanger 
or cause to be endangered, or aids or assists in endangering 

(c) A person claiming a right to v. Gray, 26 L. J. (N. S.) M. C. 203. 
the possession of the child, or to be (e) 24 & i^.5 Viet. c. 100, s. 82. 
the lather or its mother, is not within In cases under this section, the of- 
the above provision (24 & 25 Viet fender, if a male under the age of 
c. 100, 8. 66). sixteen, may be also sentenced to be 

(<!} 24 & 26 Viet. c. 100, s. 27. whipped. 

See R. V. Cooper, 1 Den. C. C. 469 ; (/) Sect 33. 

*R. e. Hogan, 2 Den. G. C. 277 ; R. (g) Sects. 32, 83. 
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or in causing to be endangered, the safety of any person 
conveyed by or being on a railway, sluill be guilty of a 
misdemeanor, and punishable, with or without l^ard labour, 
to the extent of two years (A). 

XII. Setting spring^guns or engines to destroy or injure 
trespassers. It is enacted Jl^y the same Act, that whosoever 
shall set or place, or cause to be set or placed, any spring- 
gun, man-trap, or other engine calculated to destroy human 
life, or inflict grievous bodily harm, with the intent to 
destroy such life or inflict such hamn, u})on a trespasser 
or other person coming in contact therewith, — shall be 
guilty of a misdemeanor, and be punishable with penal 
servitude for three years, or im])risonment with or without 
hard labour, to the extent of two years (i). 

There is, however, a proviso, that the said enactment 
^Hiall not extend to gins or traps such as are usually set 
with the intent of destroying vermin; or to spring-guns, 
man-traps, or otlicr engines, set in a dwelling-house for 
the protection thereof from simsct to sunrise (A). 


XIII. The remaining offences which fall under the 
subject of this chapter are, assaults^ batteries^ thoA false im- 
prisonment. AVitli regard to the nature of these offences 
in general, we have nothing further to add to what has 
been already observed in the preceding book of these 
Commentaries ; [when we considered them as civil in- 
juries, for which a satisfaefion is given to the l)arty 


{h) 24 & 25 Viet. c. 100, s. 34. 
See R. e. Bradford, ^9 L. J. (N. S.), 
M. C. 171. 

(0 24 & 25 Viet. c. 100, s. 31. 
Prior to 7 & 8 Geo. 4, c. 18, s. 1 
(repealed by 24 & 25 Viet. c. 95), 
a man was not indictable for the 
mere act of placing such instruments 
on his premises with intent to de- 
stroy trespassers, at least if he gave 


sufficient notice to the public that 
they were so placed. (Elott e. Wilks, 
3 B. & Aid. 312, 314.) As to the 
right of action by a person who su8> 
tains injury from an engine of this 
description, see Jordan v. Crump, 8 
Mee. Se W. 782; Wootton v. Daw- 
kins, 2 C. B. (N. S.) 412. 

(k) 24 & 25 Viet. c. 100, s. 31.' 
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[aggrieved (Z). But taken in a public liglit, as a breach 
of the king’s peace, an affront to his govennnent, and 
a damage done to his subjects, they are also] misde- 
meanors; and if thereby actual bodily harm has been 
thereby occasioned, they are punishable by penal servitude 
for three years, or imprisonment to the extent of two 
years, with or witliout hard l^our(m); or in cases of 
common assault, with imprisbninent with or without hard 
labour, to the extent of one year(w). But they are 
punished in a much severer manner and degree, [when 
they are committed with any very atrocious design, — as in 
case of an assault Avith intent to murder (o),] or Avith an 
intent to commit an unnatural crime (p ) : for Avhich last in- 
tentional assault, an indictment is more usual than for tlic 
absolute perpetration of the feet itself, on account of the 
difficulty of proof (y). [When, hoAA-eA'cr, both parties arc 
consenting to an unnatural attem])t, it is usual not 
charge any assault^ but that one of them laid hands on the 
other with intent to commit, and that the other penniited 
the same Avith intent to suffer the commission of, the 
abominable crime before mentioned.] 

There arc also many other species of aggravated assaults 
for the punishment of Avhich provision is expressly made by 
Act of Parliament (r). Thus an assault on a magistrate. 


(l) Vide sup. vol. in. pp, 487, 
488. 

(m) 24 & 25 Viet. c. 100, s. 47. 

(n) Ibid. Before tliis provision 
** hard labour** could not be inflicted 
for a common assault. 

(o) The extreme term of penal 
servitude may, in such case, be for 
i{fe. Vide sup. p. 162. 

(p) Vide sup, pp. 176, 177. 

Iq) Vide sup. p. 177, n. (*). 

(r) See also the following provi> 
aions: — 6 8i 7 Will. 4, c. 50, s. 4, 
as to assaulting or resisting a metro- 
politan police patrol : 5 & 6 Viet, 
c. 29, 8.21, as to assaults by cun- 


victs on the officers of Pcntonville 
Prison: 6 & 7 Viet. c. 26, s. 19, as 
to assaults by convicts on the officers 
of the Millbank Prison: 13 & 14 
Viet. c. 101, s. 9, as to assaults on 
workhouse or relieving officers : 17 
& 18 Viet. c. 104, s. 206, as to mas- 
ters of Britia^i ships wrongfully 
forcing a seaman or apprentice 
ashore, or leaving him behind, &c. : 
24 & 25 Viet c. 100, s. 39, as to as- 
saults with intent to obstruct the sale 
or free passage of grain ; Ibid. s. 40, 
as to assaults on seamen and others, 
with intent to prevent them from 
working at their trades. 
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or any other person lawfully authorized, in the exercise of 
his duty in preserving wreck or goods cast on shore, is 
a misdemeanor punishable with penal servitude to the 
extent of seven years, or imprisonment to the extent of 
two years, at the discretion of the court {q). While to 
obstruct, assault or arrest on civil process a clergyman 
while In the discharge of his duties (r) ; or to assault any 
person with intent to commit felony ; or any peace officer 
in the due execution of his duty, or any person acting in 
his aid, or with intent to resist or prevent a lawful appre- 
hension or detainer (s) ; or to assault any person in pur- 
suance of any unlawful combination or conspiracy to raise 
the rate of wages, or in i^espect of any trade, business or 
manufaeturc (^), — arc all misdemeanors, punishable by two 
years’ imprisonment, with or without hard labour. And 
whosoever shall be convicted of any indecent assault 
j«upon a female, is liable to imprisonment to the same 
extent (m). 

We may observe that many common assaults may be, 
and continually are, disposed of by the justices of the peace 
sitting at petty sessions, in the exercise of their summary 
jurisdiction, and not by way of indictment ; and that, in 
such cases, the punishment consists in a fine not exceed- 
ing £5, or imprisonment (with or without hard labour) to 
the extent of two months (t?) ; and, in certain cases, even 
some species of aggravated assaults may be heard and 
determined by the justices. But, for further information 
hereon, wo must refer the reader to the chapter on 
Summary Convictions, in a subsequent part of the 
work (or). 

(^) 24 & 25 VietT c. 100, s, 37. required for the due prosecution of 
(r) Sect. 36. ' such charge, before preferring i ndict- 

(<) Sect. 38. ment, vide sup. p. 177, n. (j). 

(0 Sect. 41. (v) Sect. 42. 

(«) Sect.52. As to security being (*) Vide post, chap. xv. 
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CHAPTER V. 

OF OFFENCES AGAINST PROPERTY. 


The next class of offences that we propose to consider arc 
such ^ affect property ; in considering which wc shall 
notice, first, the habitations of individuals ; and, next, pro- 
perty in general : and, as regards propcity in general, shall 
arrange the different offences under the general heads of 
larceny; malicious mischief; forgery; obtaining property 
by false personation ; and obtaining property by false pre-»^ 
tences. 

And, first, with respect to offences against the habita- 
tions of individuals. 

I. ArsoUy ah ardendoy (as it stood at common law, and 
independently of the proAasions of recent Acts of Parlia- 
ment to be presently mcntioned,)is [the malicious and wilful 
burning of the house or outhouse of another man. This 
is an offence of very great malignity, and much more per- 
nicious to the public than simple theft ; because, first, it is 
an offence against that right of habitation which is acquired 
by the law of nature, as well as of the laws of society ; 
next, because of the terror and confusion that necessarily 
attend it ; and, lastly, because in simple <hcft the thing 
stolen only changes its master, but still remains in esse for 
the benefit of the public : whereas, by burning, the very 
substance is absolutely destroyed. It is also frequently 
more destructive than murder itself, of which, too, it is 
ofbin the cause: since murder, atrocious as it is, seldom ex- 
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[tends beyond the felonious act designed; whereas fire too 
frequently involves, in the common calamity, persons un- 
known to the incendiary, and not intended to be hurt by 
him; and friends as well as enemies. For which reason 
the civil law punishes with death, such as maliciously set 
fire to houses in towns and contiguous to others ; but is 
more merciful to such as only fire a cottage or house stand- 
ing by itself (a). 

Our English law also distinguishes with much accuracy 
upon this crime ; and, therefore, we will inquire, first, what 
is sueh a house as may be the subject of this offence; 
next, wherein the offence itself consists, or what amounts 
to a burning of such house ; and, lastly, how the offence is 
punished. 

Not only the bare dwelling-house, but all outhouses that 
are parcel thereof, — though not contiguous thereto, nor 
under the same roof, — as bams and stables, may be the 
subject of arson (i). And this, by the common law; 
which also accounted it felony to burn a single barn in 
the field, if filled v4th hay or corn, though not parcel 
of the dwelling-house (c): and the burning of a stack of 
corn, was aijticntly likewise accounted arson (rf).] The 
offence of arson, [strictly so called, may be committed 
by wilfully setting fire to one’s own house, provided 
one’s neighbour’s house is thereby also burnt; but if 
no mischief be done but to one’s own, it] did not, at 
common law, [amount to felony, though the fire was 
kindled with intent to bum another’s (e). For, by the 
common law, no intention to commit a felony, amoimts to 
the same crime ; though it now does, in some cases, by 
particular statutes. However, such wilful firing one’s 
house, in a towny'l was always [a high misdemeanor ; and 
punishable by fine, imprisonment, and perpetual sureties 


(a) Ff, 48, 19, 28, s. 12. 
(&) 1 Hale, P. C. 567. 
(e) 3 Inst. 67. 


(rf) Hawk. P. C. b. 1, c. 39, s. 2. 
(e) Cro. Car. 377 ; 1 Jon. 351. 
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[for the good behaviour {g ) : and, if a landlord or rever- 
sioner set fire to his own house, of which another was in 
possession under a lease from himself, or from those whose 
estate he hath,] it was accounted arson ; [for, during the 
lease, the house is the property of the tenant (A).] 

As to what shall be said to be a hurning so as to amount 
to arson, at common law [a bare intent, or attempt to do 
it, by actually setting fire to a house, unless it absolutely 
bums, does not fall within the description of incendit et 
combussit ; which were words necessary, in the days of law- 
Latin, to all indictments of this sort(i); but the burning 
and consuming of any part is sufficient, though the fire be 
afterwards extinguished (/<). Also it must be a maliciovs 
burning, otherwise it is only a trespass ; and, therefore, no 
negligence or mischance amounts to it (Z). 

The punishment of arson was death by our antient Saxon 
laws (m) ; and in the reign of Edward the first this sentence 
was executed by a kind of lex talionis ; for the incendiaries 
were burnt to death (w), as they were also by the Gothic 
constitutions (o). The statute 8 Hen, VI. c. 6, made the 
Avilful burning of houses, under some special circumstances 
therein mentioned, amount to the crime of high treason ; 
but it was again reduced to felony, by the general Acts of 
Edward the sixth and Queen Mary.] Moreover [the 
offence of arson was denied the benefit of clergy by statute 
23 Hen. VIII. c. 1. But that statute was repealed by 1 
Edw. VI. c. 12 : and arson was afterwards held to be 
ousted of clergy, with respect to the principal offender, 
only by inference and deduction from the statute 4 & 5 
Ph. & M. c. 4, which expressly denied it to an accessory 
before the fact (p).] 


(g) 1 Hale, P. C. 568 ; Hawk. P. 
C. b. 1, 0 . 89, a. 3, ubi sup. ; 2 East, 
P. C. c. 21, 8. 7* 

(h) Post 115. 

\i) R. V. Russel], 1 Car. & M. 541. 
ik) Hawk, P.C. b. 1, c. 39, ss. 16, 
17. 


(0 1 Hale, P. C. 569. 

(«n) LL. Inae, c. 7. 

(n) Britt, c. 9. 

(o) Stiern. De Jure Goth. 1. 3, 

c. 6. 

(p) 11 Rep. 35; 2 Hale, P. C. 
346, 347 i Post. 336 ; and see 9 
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The offence which we have here described is that of 
arson as it stood at common law ; but the doctrines of the 
common law on this subject have now lost much of their 
importance, this species of mischief being specially pro- 
^’ided against by statute, in reference to almost every case 
of arson. These provisions are as follows. 

By 24 & 25 Viet. c. 97, s. 2 (y), whosoever shall unlaw- 
fully and maliciously set fire to any dwelling-house, any 
j^erson being therein, shall be guilty of felony ; and shall be 
liable to penal servitude for life, or not less than three 
years, or to imprisonment for not more than two years, 
with or without hard labour, or solitary confinement ; and 
if the offender be a male under the age of sixteen, with 
or without whipping (r). And the same punishments 
arc attached (by sect. 1) to the felonious offence of so 
setting fire to any church, chapel, meeting-house, or other 
place of divine worship (^) ;— and (by sect. 3), if with 
intent to injure or defraud any person, to that of so 
setting fire to any house, stable, coach-house, outhouse (^), 
warehouse, office, shop, mill, malthousc, hopoast, barn, 
storehouse, granary, pens, shed, or fold ; or to any farm 
building, or to Jiny building or erection used in farming 
land, or in carrying on any trade or manufacture, or any 
branch thereof, whether in possession of the offender or 
any other person (u) ; — and (by sect. 4) to the felonious 

Geo. 1, c. 22, now repealed hy 7 Sc or in default additional imprison- 
8 Geo. 4, c. 27. ment to the extent of one year. (24 

(q) By 24 & 25 Viet. c. 95, the Se 25 Viet. c. 97, s. 73.) 

provisions with regard to this species (s) Sect. 1. 

of arson, contained in 7 Will. 4 & 1 (0 As to what is an ** outhouse," 

Viet. c. 89, s. 2, are repealed. By see R. v. James, 1 Car. & Kir. 303 ; 
that Act, the punishment was death. R. v. England, ibid. 533. 

(r) In this and all other felonies (u) The previous provisions ns 

punishable under 24 & 25 Viet. c. to this, contained in 7 Will. 4 & 1 

97, the offender may in addition to Viet. c. 89, s. 3, and 7 & 8 Viet. c. 

any other punishment be required to 62, are repealed by 24 & 25 Viet, 

find sureties for keeping the peace, c. 95. 
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offence of so setting fire to any station or other building 
belonging to any railway, port, dock, harbour, canal, or 
other navigation (w); or (by sect. 5) to any building (other 
than those steady specified) belonging to the Queen, or to 
any county, riding, division, city, borough, poor-law union, 
parish or place, or belonging to any university, or college 
or hall thereof, or to any inn of court, or devoted or dedi- 
cated to public use or ornament, or erected or maintained 
by public subscription or contribution. 

As to other buildings not specified, the offence of so 
setting fire to them, is somewhat less penal ; being a 
felony punishable wth penal sciwitudc to the extent of 
fourteen years instead of life, or else by such imprisonment 
as already mentioned (x). 

It is also enacted that it shall be felony, and punishable 
as the offence last mentioned, in whomsoever shall by any 
overt act attempt so to set fire to any building, or to any 
matter or thing being in, against, or under any building, 
under such circumstances that if the building were thereby 
set fire to, the offence would amoimt to felony (y). 

With regard to firing other than that of buildings , — it is 
enacted that unlawfully and maliciously to set fire to any 
stack of com, grain, pulse, tares, hay, straw, haulm, stubble, 
or of other cultivated vegetable produce, or stack of furze, 
gorse, heath, fern, turf, peat, coals, charcoal, wood or bark, 
or steer of wood or bark, shall be equally penal as setting 
fire to any of the buildings above specified (^r) ; but the 
punishment, if by way of penal servitude, is limited to the 
term oi fourteen years, in the case of so setting fire to any 
crop of hay, grass, corn, grain or pulse, or cultivated 
vegetable produce, whether standing or cp.t down, or to 


{V) The previous enactment as to (.r) 24 & 25 Viet. c. 97, s. 6. 
this, contained in 14 & 15 Viet. c. {y) Scots. 7, 8. 

19, S.8, is repealed by 24 & 25 Viet, (*) Sect. 17. 

c. 95. 
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any part of any wood, coppice, or plantation of trees, 
or to any heath, gorse, furze or fern, wheresoever the 
same may be growing (a ) ; and to the term of seven 
yearSi if the offence be attempted by overt act and not 
completed, — under such circumstances, that, if the setting 
on fire were effected, the offender would be guilty of 
felony (b). 

Finally, so to set fire to .any coal mine (c), — or to any 
ship or vessel (rf), — is made equally penal with setting fire 
to a building specified in the Act. And an attempt to do 
so by an overt act, is little less penal, the term of penal 
servitude being in that case fourteen years (e). 

II, l^Burylary, or nocturnal housebreaking, hurgi latro- 
ciniumj which, by our antient law, was called hamesecJten^ 
as it is in Scotland to this day, has always been looked 
upon as a very heinous offence.] For it obviously involves 
many of tlie same circumstances of atrocity that belong to 
arson ; as infringing both upon the right of habitation, and 
in general also upon the right of property ; as occasioning 
a finghtful alarm, and as leading by natural conse(}uence to 
murder. Its malignity also is the more strongly illustrated, 
by considering how particular and tender a regard is 
paid by the law of England [to the immunity of a man’s 
house ; which it styles his castle, and wiU never suffer to 
be violated with impunity ; agreeing herein with the senti- 
ments of antient Rome, as expressed in the words of 
TuUy, quid enim sanctiuSy quid omni religione munitiuSy 
quam domus urfiuscujusque civium (/)?’" For this reason no 
outward doors can, in general, be broken open to execute 
any civil pro^ss; though, in criminal cases, the public 
safety supersedes the private. Hence, also, in part arises 
the animadversion of the law upon eaves-droppers, nui- 


(a) 24 & 25 Viet. c. 97, s. 16. 
(5) Sect. 18. 

(c) Sect. 26. 


{d) Sects. 42, 43. 
(e) Sect. 27. 

(/) Pro Domo, 41. 
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[sancers and incendiaries ; and to this principle it must be 
assigned^ that a man may assemble people together law- 
fully, (at least if they do not exceed eleven, )Avithout danger 
of raising a 'riot, rout or unla^vfiil assembly, in order to pro- 
tect and defend his house (e) ; which he is not permitted 
to do in any other case. 

The definition of a burglar, as given us by Sir Edward 
Coke, is “ he that by night .breaketh and entereth into a 

mansion-house, with intent to commit a felony (/ ).”] In 
which, however, we are to understand, as it would seem, 
the mansion-house of another person ; for a man cannot be 
guilty of burglary in his own house (g). [In this definition 
there are four things to be considered — tlie time^ the j)lace^ 
the manner^ and the intenL 

The time must be by night, and not by day ; for in the 
daytime there is no burglary . We have seen in the case 
of justifiable homicide, how much more heinous all la^vs 
made an attack by night, rather than by day ; allowing 
the party attacked by night to kill the assailant with im- 
punity (li). As to what is reckoned night and what day for 
this purpose, — antiently, the day was accounted to begin 
only at sunrising, and to end immediately upon sunset ;] 
but the better opinion afterwards was, that if there were 
daylight or crepusculum enough, begun or left, to discern a 
man’s face withal, it was no burglary (i). But this did not 
extend to moonlight, for then many midnight burglaries 
would have gone unpunished ; [and besides the malignity 
of the offence does not so properly arise from its being done 
in the dark, as at the dead of night, when aU the creation 
are at rest.] But the doctrines of tlie common law on 
this subject are no longer of practical impojd:ance, it being 
provided by 24 & 25 Viet. c. 96, (by which this offence is 


(e) 1 Halc.P.C. 547. As to riots, 
routs, and unlawful assemblies, vide 
post, c. VI. 

(/) 3 Inst. 63. 


(g} 2 East, P. C. c. 15, s. 18. 

(h) Vide sup. p. 134. 

(i) 8 Inst 63 ; 1 Hale, P. C 
550 ; Hawk. P. C. b. 1, c. 88, s. 2. 
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now regulated,) that, for the purposes of that Act, the 
night shall be deemed to commence at nine in the evening, 
and to conclude at six in the morning of the succeeding 
day (A). 

[As to the place. It must be, according to Sir E. Coke’s 
definition, in a waw^iow-housc ; and therefore to account 
for the reason why breaking open a church is burglary, 
as it undoubtedly is, he quaintly observes, that it is domns 
mansionalis But it docs not seem absolutely 

necessary that it should, in all cases, be a mansion-house ; 
for it may also be committed by breaking the gates or 
walls of a town in the night; though that perhaps Sir 
Edwaid Coke would have called, the mansion-house of 
the garrison or corporation. Spehnan defines burglary to 
be ‘‘ nocturna diruptio alicujus hahitaculiy vel ecclesicBy etiam 
murorum portarumve dvitatis aut hurgiy adfeloniam aliquam 
perpetrandarn And therefore we may safely conclude 

that the requisite of its being domus mansionalisy is only 
in the burglary of a private house, which is the most 
frequent ; and in which it is indispensably necessary, to 
form its guilt, that it must be in a mansion or dwelling- 
house ; for no distant bam, warehouse, or the like, are 
under the same privileges, nor looked u})on as a man’s 
castle or defence: nor is a breaking open of houses 
Avherein no man resides, and which therefore for the time 
being are not mansion-houses, attended with the same 
circumstances of midnight terror. A house, however, 
wherein a man sometimes resides, and which the owner 
hath only left for a short season, animo revertendi, is the 
object of burglary, though* no one be in it at the time of 
the fact comnj^tted (7^).] And it was formerly the rule, 

{k) 24 & 25 Viet c. 96, s. 1. The (2) 3 Inst. 64. 

previous enactment on this subject, (m) Spelm. Gloss, tit. ** Bur* 

contained in 7 Will. 4 & 1 Viet. glaryi** Hawk. P. C. b. 1, c. 38, 
c. 86, B. 4, was repealed by 24 & 25 s. 10. 

Viet. c. 95. (n) 1 Hale, P. C. 556; Post 77. 
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that if the barn, stable, or warehouse, were parcel of the 
mansion-house, and within the same common fence (p), 
(though not under the same roof, or contiguous,) a bur- 
glary might* be committed therein; for the capital house 
protected and privileged all its branches and appurte- 
nances, if within the curtilage or homestall. But now it 
is provided, thsit no building, although within the same 
curtilage with the dwelling-house, and occupied therewith, 
shall be deemed to be a part of siwjh dwelling-house for 
the purpose of bmrglary, unless there shall be a communi- 
cation between such building and dwelling-house ; cither 
immediate, or by means of a covered and inclosed passage 
leading from one to the other (y). [A chamber in a col- 
lege or an inn of court, where each inhabitant hath a 
distinct property, is to all other purposes,^ as well as this, 
the mansion-house of the o^vner (r). So also is a room or 
lodging in any private house the mansion for the time 
being of the lodger, if the owner doth not himself dwell in 
the house, or if he and his lodger enter by different out- 
ward doors (s ) ; but if the owner himself lies in the house, 
and hath but one outward door at which he and his lodgers 
enter, such lodgers seem only to be inmates ; and all their 
apartments, to be parcel of the own dwelling-house of the 
owner (^). Thus, too, the house of a corporation, in- 
habited in separate apartments by the officers of the body 
corporate, is the mansion-house of the corporation, and 
not of the respective officers (m). But if I hire a shop, 
parcel of another man’s house, and work or trade in it, 
but never lie there, it is no ‘dwelling-house, nor can bur- 

(f)) K. o. Garland, 1 Leachi C. L. C. b. 1, c. 38, s. >3, 

171. (s) See 11. V. Rogers, 1 Leach, 

(f) 24 8c 25 Viet. c. 96, s. 53, re- C. C. 89 ; R. v. Trapshaw, ibid, 
enacting 7 8c S Geo. 4, c. 29, s. 13, 427. 

which is repealed by 24 & 25 Vict. (0 Kel. 84; 1 Hale, P. C. 556. 
c. 95. (u) Post. 38, 39 ; 2 East, P. C. 

(r) 1 Hale, P. C. 556 ; Hawk. P. c. 15, s. 14. 
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[glary be committed therein ; for by the lease it is severed 
from the rest of the house, and therefore it is not the 
dwelling-house of him who occupies the other part ; nei- 
ther can I be said to dwell therein, when ’I never lie 
there (x). Neither can burglary be committed in a tent 
or booth erected in a market or fair, though the oivner may 
lodge therein ( y ) ; for the law regards thus highly nothing 
but permanent edifices— a house or church, the wall or 
gate of a town : and though it may be the choice of the 
owner to lodge in so fragile a tenement, yet his lodging 
there no more makes it burglary to break it open, than it 
would be to uncover a tilted waggon under the same 
circumstances. 

As to the manner of committing burglaiy, there must be 
both a breaking and an entry to complete it : but they 
need not be both done at once {z) ; for if a hole be broken 
one night, and the same breakers enter the next night 
through the same, they are burglars (a). There must in 
general be an actual breaking, — not a mere legal clausum 
fregity by leaping over invisible, ideal boundaries, which 
may constitute a civil trespass, but a substantial and 
forcible irruption, — as at least by breaking, or taking out 
the glass of, or otherwise opening, a window; picking 
a lock, or opening it with a key ; nsiy, by lifting up the 
latch of a door, or unloosing any other fastening which 
the owner hath provided. But if a person leaves his 
doors or windows open, it is his own folly and negligence ; 
and if a man enters therein, it is no burglary ; yet if he 
afterwards unlocks an inner or chamber door, it is 
so (6). But to come down a chimney is held a burglarious 
entry, for that^is so much closed as the nature of things 
will admit. So also to knock at a door, and upon opening 
it to rush in with a felonious intent ; or, under pretence of 

(*) 1 Hale, P. C. 558. R. v. Smith, R. & R. C. C. 417. 

(y) Hawk. P. C. b. 1, c. 38, s. 17. (a) 1 Hale, P. C. 551. 

(z) R. V. Bird, 9 Car. & P. 44; (5) Ibid. 553. 
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[taking lodgings, to fall upon tlic landlord and rob him; 
or to procure a constable to gain admittance in order to 
search for traitors, and then to bind the constable and rob 
the house : idl these entries have been adjudged burgla- 
rious, though there was no actual breaking : for the law 
will not suffer itself to be trifled with by such evasions, 
especially under the cloak of legal process (c). And so if 
a servant opens and enters his, master’s chamber door, with 
a felonious design ; or if any other person lodging in the 
same house, or in a public inn, opens and enters another’s 
door mth such evil intent; it is burglary. Nay, if the 
servant conspires with a robber, and lets him into the 
house by night, this is burglary in both(6Z); for the ser- 
vant is doing an unlawful act, and the opportunity afforded 
him of doing it with greater case, rather aggravates than 
extenuates the guilt. As for the entry, any the least 
degree of it with any part of the body, or with an instni- 
ment held in the hand, is sufficient : as, to step over tlic 
threshold, to put a hand or hook in at the window to di’aw 
out goods, or a pistol to demand one’s money, are all of 
them burglarious entries (e). The entry may be before 
the breaking as well as after;] for though there were 
once different opinions upon the question, whether break- 
ing out of a house to escape, by a man who had jn-cviously 
entered by an open door with intent to steal, were bur- 
glary, [Lord Bacon (/) holding the affirmative and Sir 
Matthew Ilalc(^) the negative,] it is now enacted that 
[whosoever shall enter the dwelling-house of another with 


(c) Hawk. P. C. b. 1, c. 38, s. 5. 

(d) Cornwall’s case, Stra. 881 ; 1 
Hale, P. C. 553. 

(e) 1 Hale, P. C. 555 ; Hawk, P. 
C. b. 1, c. 38, 8. 7 ; Post. 108. As 
to what entries are burglarious, see 
the following cases; 11. v. Bailey, 
R. & R. C. C. 341 ; R. v. Russell, 
1 M. C. C. R. 877 ; R* v. Davis, 


R. & R. C. C. 355 ; R. v. Brice, ib. 
450 ; R. V. Haines, ib. 451. And as 
to what are no/, •ee R. v. Lawrence, 
4 Car. & P. 231 ; K. v. Smith, R. & 
M. C. C. R. 178; R. v. Rust, ib. 
183; R. V. Roberts, Car. C. L. 293. 

(/) Bac. £lem. 65; and see 2 
East, P. C. c. 15, s. 6. 

(g) 1 Hale, P. C. 554. 



CHAP. V. — OF OFFENCES AGAINST PKOPEUTY. 193 


intent to commit any felony therein, or being in such 
dwelling-house shall commit any felony therein, and shall 
in either case break out of the said dwelling-house in the 
night, shall be deemed guilty of burglary (A). [But it is uni- 
versally agreed that there must be both a breaking, cither 
in fact or by implication, and also an entiy, — in order to 
complete the burglary.] 

As to the intent It is clear that, except where the 
commission of a felony in the dwelling-house is connected 
with the crime in a different manner, as in the instance 
above given, [such breaking and entry must be with a 
felonious intent, otherwise it is only a trespass (^), And it 
is the same whether such intention be actually carried into 
execution, or only demonstrated by some attempt or overt 
act, of which the jury is to judge. And therefore such a 
breach and entiy of a house as has been before described, 
by night, with intent to commit a robbery, a murder, a 
rape, or any other felony, is burglaiy, whether the thing 
bo actually perpetrated or not. Nor does it make any 
difference, Avhether the offence were felony at common hnv 
or only created so by statute, — since that statute Avhich 
makes an offence felony, gives it incidentally all the pro- 
pci’t.ies of a felony at common law. 

Thus much for the nature of burglary ; which was a fe- 
lony at common laAv, but within the benefit of clergy (A). 
The statutes, hoAvever, of 1 Edw. VI. c. 12, and 18 Eliz. 
c. 7, took away clergy from the principals ; and that of 
3 & 4 Will. & M. c. 9, from all abettors and accesso- 
ries before the fact.] And though these provisions were 
repealed some time since (/), yet by those in force up to a 


{h) 24 & 25 Viet c. 96, 8. 51. A 
similar enactment was formerly con«> 
tained in 12 Atm. c. 7 (repealed by 
7 & S Geo. 4, c. 27), and afterwards 
in 7 & 8 Geo. 4, c. 29 (repealed by 
24 & 25 Viet c. 95). 

(t) 1 Hale, P. C. 561. 

VOL. IV. 


(k) Blackstone remarks, (vol. iv. 
p. 227,) that by the laws of Athens, 
which punished no simple theft with 
death, burglary was a capital crime, 
and cites Pott Antiq.^b. i. c. 26. 

(J) By 7 & 8 Geo. i, c, 27. Pro- 
visions as to the punishment of 
O 



194 


BOOK VI.— OF CRIMES. 


recent period, viz., by 7 Will. IV. & 1 Viet. c. 86, bur- 
glariously to break and enter into any dwelling-house, and 
to assault with intent to murder any person being therein ; 
or to stab, cut, wound, beat, or strike any such person, 
was a felony, punishable with death. But this Act is now 
repealed (Z); and by 24 & 25 Viet. c. 96, s. 52, whosoever 
shall be convicted of the crime of burglary, shall be liable 
to penal servitude for life, or any term not less than three 
years ; or to be imprisoned for any term not more than two 
years ; and, in the case of imprisonment, hard labour and 
solitary confinement may be superadded. 

In connection with the crime of burglary it may be 
mentioned, that whosoever shall enter any dwelling-house 
in the nighty mth intent to commit a felony, shall be guilty 
of felony, and punishable with penal servitude to the ex- 
tent of seven years, or imprisonment as above specified (m). 
And that whosoever shall be found hy night , armed with 
any dangerous or offensive weapon or instrument, with 
intent to break or enter any building, and to commit felony 
therein : or shall be found by night in the possession, with- 
out lawful excuse, of any housebreaking implement; or with 
his face blackened or disguis(^d, with intent to commit any 
felony : or shall be found by night in any building, with 
intent to commit a felony therein : — shall be guilty of a 
misdemeanor^ punishable with penal servitude for three 
years, or impiisonment (mth or without hard labour) not 
exceeding two years : and, in case of a second conviction, 
or if convicted after a previous conviction for felony, is 
liable either to such imprisonment, or to penal servitude 
to the extent of ten years (n). 


burglary, were also made by 7 & 8 
Geo. 4, c. 29; but these were re- 
pealed by 7 Will. 4 & 1 Viet. c. 86. 
(/) By 24 & 26 Viet. c. 95. 

(ji) 24 & 2S Viet. c. 96, s. 54. 

, Sects. 58, 59, re-enacting 14 
& 15 Viet c. 19, ss. 1 and 2. As to 
the construction of which, sec R. v. 


Oldham, 21 L. J. (M. C.) 134 ; R. e. 
Bailey, 1 Dearsley’s C. C. R. 249. 
By stat. 5 Geo. 4, c. 33, s. 4, it is 
also provided, that persons in pos- 
session of housebreaking implements 
with intent to break into a house, 
shall be deemed rogues and vaga- 
bonds, and punished accordingly. 
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III. Sacrilege and homehrealiing arc ofFcuccs wlilcli are 
now regulated by 24 & 25 Viet. c. 96, — ^l)y which it is 
provided, that the same penal consequences as are pro- 
vided by that Act wuth res])ect to burglary (p)^ sliaU attach 
to whomsoever shall break and enter any church, chapel, 
meeting-house or other place of divine Avorship, and commit 
any felony therein, — or, being in such place, shall commit 
any felony therein, and break cut of the same This 

constitutes the crime of sacrilcgg, and is breaking into the 
House of God. It is consequently more penal than to 
break into other buildings; for wdiere the breaking and 
entiy is into or out of any dwelling-house, school-house, 
shop, w-arehouse or counting-house, — or into oi* out of any 
building being within the curtilage of a dwelling-house, 
and oeciqned therewith, but not being ])art thereof ( 7 ), — 
the extreme limit of the term of penal servitude which 
may be inflicted is fourteen years ^ instead of for life(r). 

JNIoreover it is also a felony, and punishable cither by 
imprisonment as in the previous cases, or by penal servi- 
tude for seven or not less than three years, to break and 
enter any dwelling-house, church, chapel, meeting-house 
or other place of divine w^^ship, or any building within 
the curtilage, or any school-house, shop, warehouse or 
counting-huusc, with intent to commit any felony therein, 
although such felony shall not in fact have been clFected( 5 ). 

Having now considered offences against the habitations 
of individuals, w'c proceed, in the second place, to consider 
offences in respect of property in general. 

(0) Vide sup. p. 194. and enclosed passage (sect. 53). 

(p) 24 & 25 Viet. c.1)G, ss. 50, 52. (r) 24 & 25 Viet. c. 9C, ss. 55, 56. 

(7) No building, although within (s) Sect 57. See The Queen e. 

the curtilage of a dwelling house and McPherson, 26 L. J. (N. S.) M. C. 
occupied therewith, is to be deemed 134. By 14 & 15 Viet. c. 100, s. 9, 
part thereof for any of the purposes a verdict of guilty of an attempt to 
of the 24 & 25 Viet. c. 96, unless commit felony may be given on an 
there be a communication either im- indictment charging the actual comr 
mediate or by means of a covered mission of a felony. 

02 
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I. Larceny^ or theft (by contraction, for latrociny, la- 
trocinium), is the unlawful taking and carrying away of 
things personal, vnth. intent to deprive the right owner of 
the same (g^) ; and it is either simple, or accompanied with 
circumstances of aggravation (r). 

The offence of simple larceny, or plain theft, [cer- 
tainly commenced, then, whenever it was, that the bounds 
of property, or laws of meum and tuum, were established. 
How far such an offence ^can exist in a state of nature, 
where all things are held to be in common, is a question 
that may be solved with very little difficulty. The dis- 
turbance of any individual in the occupation of what he 
has seized to his present use, seems to be the only offence 
of this kind incident to such a state. But unquestionably, 
in social communities, when property is established, any 
violation of that property is subject to be punished by the 
laws of society, though how far that punishment shall ex- 
tend is matter of considerable doubt,] At present we will 
examine the natui’e of theft, or larceny, as laid down in 
the foregoing definition. 

In the first place, it must be an unlawful taking y which 
implies that the goods must pass from the possession of 
the right owner (s), and without his consent (^): and 
therefore w^here there is no change of possession, or a 
change of it by consent ; or a change from the possession 
of a person without title, to that of the right owner (m) ; 
— there can,"" in any of those cases, be no larceny. And, 
as the taking must be without the consent of the owner, 
so in general [no delivery of the goods from the owner 


{q) The definition of Blackstone 
(vol. iv. p. 229) is, *^the felonious 
** taking and carrying away of the 
<< personal goods of another.’* But 
this leaves it to be inquired, what 
kind of. taking and carrying away is 
considered as felonious. 

.(r) Larceny, accompanied with 
circumstances of aggravation, is de« 
scribed as being compound^ mixed or 


complicated^ as to which vide post, 
p. 207. • 

(*) 1 Hale, P. C. 513. 

(0 4 Bl. Com. 230. 

(tt) But if a person has tern- 
])orary title against the permanent 
owner, the latter may be guilty of 
larceny in taking them. R. v, Wil- 
kinson, 11, & R. C. C. 470 ; 4 Bl. 
Com. 231. 
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[to the offender, upon trust, can ground a larceny. As 
if A. lends B. a horse, and he rides away with him.] 
Yet if the delivery be obtained from the owner by a 
person having animus furandi at the time, and who after- 
wards unlawfully appropriates the goods in pursuance of 
that intent, it is larceny; as if, in the case above suj)poscd, 
B. solicited the loan of the horse, with intent to steal 
him (ar). But in such cases, [bare non-delivery shall not 
of course be intended to arise from a felonious design ; 
since that may happen from a variety of other aficidents.] 
So a person who has received goods by delivery from the 
owner, will nevertheless be guilty of larceny by appro- 
priating them, if they were delivered under such circum- 
stances as not to divest the owner of the legal j'Usses- 
-sion (y) ; as when a servant embezzles his master’s 
plate ( 2 ), or the guest at an inn or tavern makes away 
with the articles of which he has the temporary use (a). 
Also, by a special enactment of the statute law, whoever 
shall steal any chattel or fixture lot to be used by him in 
any house or lodging, may be tried on a charge of simple 
larceny, and having been convicted of such felony, may be 
punished accordingly (6). # And any bailee of any chattel, 
money or valuable security, who shall fraudulently take or 
convert the same to his own use, or the use of any person 
other than the owner thereof, shall be guilty of larceny, — 
although he shall not break bulk or otherwise determine 
the bailment (c). 

Again, [there must not only be a taking, but a carrying 

(x) Major Semple’s. case, 2 Leach. vide post, p. 204. The above pro- 
469, 470 . See Queen v, Poyser, 20 vision is framed on the previous 

L. J. (M. C.) 191. • enactment of 7 & S Geo. 4, c. 29, 

(?/) Reed’s case, 2 Dearsley’s C. C. s. 45, (now repealed,) which adopted 

R. 168, 257. it from 3 Will. & M. c. 9, also now 

(x) Christian’s Blackstone, vol.iv. repealed, 
p. 230 (note) ; 1 Hale, P. C. 506. (c) 24 & 25 Viet c. 96, s. 3, re- 

(o) Hawk. P. C. b, 1, c. 33; s. 6; enacting 20 & 21 Viet c. 54, s. 4, 

4 Bl. Com. 231. which is repealed by 24 Sc 25 Viet. 

(5) 24 & 25 Viet c. 96, s. 74. As c. 95. 
to the punishment of simple larceny, • 
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\away ; cepit et asportavit was the old Ig^w-Latin. A bare 
removal from the place in which he found the goods, 
though the thief docs not quite make olF with them, is a 
sufficient asportation, or canying away. As if a man be 
leading another’s horse out of a close, and be apprehended 
in the fact ; or if a guest, stealing goods out of an inn, 
has removed them from his chamber down stairs ; these 
have been adjudged sufficiont cjinyings away to constitute 
a larceny (ri) : or, if a thief, intending to steal jdate, takes 
it out of a chest in which it was, and lays it down ui)on 
the floor, but is siir])riscd before he can make his escape 
with it, this is larceny (<?).] 

Further, this taking and carrying away must be of yjcr- 
sonal goods, [Lands, tenements and hereditaments, either 
corj^oreal or incorporeal,] either freehold or less than fi^ce- 
hold, [cannot in their nature be taken and earned away. 
And of things likewise that adhere to the freehold, — as 
corn, grass, trees and the like, or lead upon a house, — no 
larceny coidd be committed by the rules of the common 
law ; but the severance of them was merely a tres})ass ; 
which depended on a subtlety, in the legal notions of oui* 
ancestors. These things wero»pai’cel of the real estate ; 
and therefore, while they continued so, could not by any 
possibility be the subject of theft, being absolutely fixed 
and immoveable (/). And if they were severed by vio- 
lence, so as to be changed into moveables, and at the same 
time, by one and the same continued act, carried off by 
the person who severed them ; they could never be said to 
.be taken from the proprietor in this their newly-acquired 
state of mobility, (which is essential to the nature of lar- 
ceny,) being never, as such, in the actual or constructive 
possession of any one but him who committed the tres- 
pass. He could not, in strictness, be said to have taken 
what at that time were the personal goods of another; 

. (d) 8 Inst. 108, 109. ley’s C. C. R. 203. 

(e) As to the application of this (/) Vide sup. vol, ii. p. 230 et 
doctrine, see White’s case, 1 Deais<i sc<^. 
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[since tlie very act of taking, was wliat turned tliem into 
personal goods. But if the thief severs them at one time, 
whereby the trespass is completed, and they arc converted 
into personal cliattcls in the constructive possession of him 
on whose soil they are left or laid, and comes again at 
another time, when they are so turned into personalty, and 
takes tliem away, it is larceny] at the common law ; [and 
so it is, if the owner, or any one else has severed tlicm(^).] 
So, [upon nearly the same principle, the stealing of WTit- 
ings relating to real estate is] at common law, [no felony, 
but a trespass (A); because they concern the land, — or, 
according to our technical language, saoovr of the realty^ 
— and are considered as part of it by the law : so that 
they] come to the heir or devisee [together with the land 
which they concern (i). Bonds, lulls and notes, (which 
concern mere choscs in action (A),) w^erc also, at the com- 
mon law, held not to be such goods whereof larceny 
might be committed ; being of no intrinsic value, and not 
iin2)orting any property in possession of the jxjrsoii from 
whom they are taken (/).] By the common laAV also, [lar- 
ceny could not be committed of treasure trove, or wreck, 
till seized by the Crown or him who hath the franchise; 
for till such seizure, no one hath a determinate property 
therein;] nor could it be committed, at the common law, 
[of such animals in which there is no property cither ab- 
solute or qualified ; as of beasts that arc /era naturae^ and 
unreclaiincd, such as deer, hares and conics in a forest, 
chase or 'warren ; fish in an open river or pond ; or wild 
fowls at their natural liberty (w). But if such animals 
are reclaimed or confined, and may serve for food, it is 
otherwise ; for of deer so inclosed in a park that they may 
be taken at pleasure, of fish in a trimk, and of plieasants 

(/r) 3 Inst. 109; 1 Hale, P. C. (A:) See lleg. v. Watts, 1 Dearsley’s 

510. C. C. H. 320. 

(/i) Ilalc, ubi sup. ; R. «. West- (i) 8 Rep. 33 b- 
beer, Stra. 1137. (m) 1 Hale, P. C. 511 ; Post. 306. 

(t) Vide sup. vol. ii. p. 237. 
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[or partridges in a mew, larceny at common law, may be 
committed (w).] It is also said(o) [that if swans be law- 
fully marked, it is f(3lony] at common law [to steal them, 
though at* largo in a public river ; and thjit it is likewise 
felony to steal them, though unmarked, if in any private 
river or pond ; othen^dse it is only a trespass. But of all 
valuable domestic animals, as horses and other beasts of 
draught ; and of all animals domitcB naturcBi which serve 
for food, as neat or other cattle, swine, poultry and the 
like ; and of their fruit or produce taken from them while 
living, as milk or wool (p), — larceny may be committed] 
at common law; as it may also [of the flesh of such as 
are either domitcB ov feres natures^ when kiUed ( 9 ).] While, 
on the other hand, as [to those animals which do not serve 
for food, and which therefore the law holds to have no in- 
trinsic value, — as dogs of all sorts (r), and other creatures 
kept for whim and pleasure, — though a man may have a 
bare property therein, and maintain a civil action for the 
loss of them (s) ; yet they are not of such estimation as 
that the crime of stealing them amounts to the common 
law offence of larceny (<).] 

Lastly, the taking and carrying away must be with in-^ 
tent to deprive the rhjht owner ; or, as it is frequently ex- 
pressed, animo furandi (u). [This requisite, besides ex- 
cusing those who labour \mder incapacities of mind or 


(«) Hawk. P. C. b. 1, c. 33, s. 25; 
1 Hale, P. C. 511. As to pigeons, 
see Queen v. Cheafor, 21 L. J. (M. 
C.) 43. 

( 0 ) Dalt Just. c. 156. 

(p) Da1t.21 ; Crompt. 36; Hawk. 
P. C. b. 1, c. 33, 8. 28 ; 1 Hale, P. C. 
511; The King v. Martin, (by all 
the judges,) P. 17 Geo. 3. 

(ff) 1 Hale, P. C. 511. 

(r) In accordance with this doc- 
trine it has been held that (under 
the statute 7 Se € Geo. 4), there 
cntild not be a conviction for obtain- 
ing a dog under false pretences, (The 


Queen v. Robinson, 18 L. J.(M. C.) 
58.) 

(s) 1 Hale, P. C. 512. Vide sup. 
vol. II, pp. 7, 8. 

(t) 1 Hale, P. C. 512. The pre- 
ceding paragraph, it will be observed, 
relates only to j^rceny, or t/zeft at the 
common law. But by modern statutes, 
the stealing of many things which 
were at common law not the subject 
of larceny, is now highly penal. 
Vide post, p. 205. 

(u) The civil law expresses this 
by the words lucri causa.**— Inst, 
lib. iv. tit 1, par. 1. 
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[will, of whom we spoke sufficiently at the entrance of this 
Book (a:)y indemnifies also mere trespassers and other petty 
offenders. As if a servant takes his master’s horse with- 
out his knowledge, and brings him home again,— if* a 
neighbour takes another’s plough that is left in the field, 
and uses it upon his own land, and then returns it, — if, 
under colour of owner of rent where none is due, I dis- 
trein another’s cattle or seize them, — all these are tres- 
passes, but no felonies (y). The ordinary discovery of a 
felonious intent, is where the pai-ty doth it clandestinely ; 
or being cliarged with the fact, denies it. But this is by 
no means the only criterion of criminality ; for in cases 
that may amount to larceny, the variety of circumstances 
is so great, and the complication thereof so mingled, that 
it is impossible to recount all those which may evidence a 
felonious intent or animum furandi {z ) ; wherefore they 
must be left to the duo and attentive consideration of the 
court and jiuy.] 

It is to be observed, that larceny may be committed as 
to a thing whereof the owner is unknown (a), provided it 
apf)ear that there is some person, other than the taker, in 
whom the ownership resides (b). [In like manner, as, among 
the Homans, the lex Hostilia de furtis jirovided that a pro- 
secution for theft, miglit be carried on without the inter- 
vention of the owner (c).] An example of this may occur 
in the case of [stealing a shroud out of a grave ; which is 
the property of those, whoever they were, that buried the 
deceased: but stealing the corpse itself, which has no 

(f) Vide sup. p. 96. (a) I Hale, P. C. 612 ; 2 Hale, 

(,) I Hale, P. C. 609. P, C. 290. * 

(*) To offer to the^owner his own (6) Thus a man may be guilty of 
property for sale as the goods of larceny if finding property animo fu- 
another person, — the seller having randi^ he appropriates the same to 
wrongfully taken the goods, —has his own use without taking any steps 
been decided to amount to larceny, to discover the owner. [See R. v. 
See Reg. v. Hall, 1 Den. C. C. 381 ; Christopher, 28 L. J. (M.C.) 35.] 
Manning’s case, 1 Dearsley’s C. C. (c) Gravin. 1. 8, c, 106. 

R. 21. 
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[owner, though a matter of great indecency,] and, if the 
corpse be disinterred for the purpose, an indictable misde- 
meanor (cZ), [is no felony unless some of the grave-clotlies 
be stolen with it.] 

[Having thus considered the general nature of simple 
larceny at common law, we now arrive at its punishment. 
Theft, by tlic J ewish law, was only punished with a pecu- 
niary fine and satisfaction to the party injured («). And in 
the civil law, till some very late constitutions, we never find 
the punishment caj)ital. The laws of Draco, at Athens, 
punished it with death: but his laws were said to be 
written in blood; and Solon aftenvards changed the penalty 
to a pecuniary mulct. And so the Attic laws in general 
continued, except that once, in a time of dearth, it was 
made capital f o break into a garden and steal figs ; but 
this law, and the informers against the offence, grew so 
odious, that from them all malicious informers were styled 
sycopliaiitsy a name which we have much perverted fi’om its 
original meaning (/).] In this country, [our antient Saxon 
laws nominally punished tJieft with death, if .above the 
value of twelve pence ; but the criminal was permitted to 
redeem his life by a pecuniary ransom ; as, amongst their 
ancestors the Germans, by a stated number of cattle {g). 
But in the ninth year of Henry the first, this power of re- 
demption was taken away;] and all persons guilty of lar- 
ceny above the value of twelve pence, were directed to be 
hung (A). So that stealing to above this value, (which was 


(d) Vide post, c. xii. Blackstone 
rcroark»(vol. iv. p. 235), that by the 
law of the Franks, a person who dug 
a corpse up, in order to strip it, was 
to be banished from society ; and no 
one suffered to relieve his wants till 
the relatives of the deceased con- 
sented to his readmission ; and he 
cites Montesq. Sp. L, b. 30, c. 19. 

(e) £xod. xxii. 


(/) Petit. LL. Attic. 1. 7, tit. 5. 
(g) Tac. de Mor. Germ. c. 12. 

(/<) This sum (says Blackstone, 
vol. iv. p. 2375 was the standard in 
the time of King Athelstan ; and he 
observes that afterwards, in the reign 
of King Henry the first, one shilling 
was the stated value, at the Exche- 
quer, of a pasture fed ox (Dial, dc 
Scacc. 1. 1, s. 7)i and that if we 
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called grand larceny ,) became a felony absolutely capital, and 
so continued to oiu* own times (i): wIiHg petit larceny, that 
is, theft to inferior amount, (though also described as fe- 
lony,) was punished with iinj)risonmcnt or Avhippiiigonly (ft). 
However, by the law relating to benefit of clergy as 
latterly modified, persons who committed simple larceny 
only, though to the amount of more than twelve pence, (or 
indeed to any amount Avliatcvcr,) were in fact excused the 
pains of death, provided it were tlic first offence; and pro- 
vided the benefit of clergy had not been taken away from 
the particular species of theft by some express statute, as 
was very frequently the case {m ) : and, 'when tlic capital 
punishment was thus taken away, were formerly liable to 
be biuTfit in the hand or whipped, or, in more modern 
times, to be whi])ped, or transported for seven years: 
which latter punishment might also latterly be inflicted, (in 
lieu of the common law penalties,) on i)ersons convicted of 
petit larceny (?^). And such was the state of the law on 
this subject as late as the year 1827 ; when, it was pro- 
vided, by 7 & 8 Geo. IV. c. 29, that every person con- 
victed of simple larceny of any amount, (all distinctions 
between grand and petit larceny being at the same time 
abolished), should be liaWc either to transi^ortation or 
imprisonment (o). lb it the punishment of transj)orta- 
tion for ])ersons convicted of simple larceny was taken 
away by later Acts, so far at least as a first offence 


should suppose this shilling to mean 
that solidus legaUs mentioned by 
Lyndewoode (Prov. 1. 3, c. 13), or 
the 72nd part of a pound of gold, it 
would be equal to J3«. ^d, of the 
present standard. 

(t) The progressive reduction in 
the value of money, while death 
continued to be the sentence for 
theft to the same amount as before, 
justified the complaint of Sir H. 
Spelman (Gloss. 330), that while 
everything else living beeame dearer, 


the life of man had continually 
grown cheaper. 

(A) 3 Inst, 218 ; Hawk. 1^1, c. 33, 
s. 36; 4 Bl. Com. 237. ‘ ® 

(/) Vide post, c. xxiii. 

(w) 4 Bl. Com. 237. 

(») 4 Geo. 1, c. 11 ; 19 Geo. 8, c. 
74; 4 Bl. Cora. 236, 237. 

(o) This Act was repealed by 24 
& 23 Viet. c. 93 ; but the distinction 
between grand and petit larceny is 
again abolisliod, by 24 & 23 Viet, 
c. 96, s. 2. 
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was concerned. By the provisions now in force, tlie 
punishment for simple larceny, or of any felony made 
punishable like simple larceny, is (as the general rule) 
penal servitude for three years or imprisonment not ex- 
ceeding two years, Avith or without hard labour and solitary 
confinement (o) ; and in the case of a male under sixteen 
years, with or without whipping (p) ; but in case of a 
conviction after having been twice summarily convicted” 
of any of the offences so punishable under certain Acts (y), 
— or after a conviction for an indictable misdemeanor, 
punishable under 24 & 25 Viet, c. 96 (r), — the term 
of penal servitude may be seven years (.?); and in case 
of a conviction after a jirevious conviction for felony 
(either on indictment or by way of summary convic- 
tion), the term of penal servitude may be as long as tea 
years (0* In certain cases, moreover, where the larceny 
relates to a subject for Avhich the policy of the law pro- 
vides with more anxiety, the punishment may be even 
more severe. For if any person shall steal, (to the value 
of ten shillings,) any Avoollen, linen, hempen or cotton 
yam, or any goods or article of silk, woollen, linen, 
cotton, alpaca or mohair; or of one or more of those 
materials mixed with each other, or mixed wdth any 
other material; — whilst laid, placed, or exposed, during 
any stage, process or progress of manufacture, in any 
building, field or other place,— -the term of penal servitude 
wlilch may at the discretion of the court be given instead 
of mere imprisonment, is extended to fourteen years {u). 
- So, also, whosoever shall steal any horse, mare, gelding, 
colt o^ filly; or any bull, cow, ox, licifcr or caff; or any 


(o) But in certain cases, the offence 
of simple larceny may be summarily 
disposed of before justices at petty 
sessions, (or before a metropolitan 
or stipendiary magistrate.) Vide 
post, chapter on Summary Convic- 
tions. 

(p) 24&25 Viet c. 96, s. 4. 


(y) These are 7 & 8 Geo. 4, cc. 29, 
30; 10 & 11 Vict.c. 82; 24 & 25 
Viet c. 97. 

(r) 24 & 25 Viet c. 96, s. 8. 

(s) Sect 9. 

(0 Sect 7. 

(m) Sect. 62, re-enacting in sub- 
stance 7 &'8 Geo. 4,c. 29, s. 16. 
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ram, ewe, sheep or lamb, is punishable by penal servitude 
to the extent of fourteen^ or not less than three years, or 
by imprisonment with or without hard labour and solitary 
confinement to the extent of two years (r>. 

The additional severity in these instances, is owing to 
the difficulty there would otherwise be in preserving goods 
so easily carried off * . [Upon which principle the Koman 
law punished more severely than other thieves the ahigdy 
or stealers of cattle (a;); .and the halneariiy or such as stole 
the clothes of persons who were washing in the public 
baths (y): both which constitutions seem to be bon’owed 
from the laws of Athens (^r). And so, too, the antient 
Goths punished, with unrelenting severity, thefts of cattle 
or com that was reaped and left on the field ; sucli kind 
of property, which no human industry can sufficiently 
guard, being esteemed under the peculiar custody of 
Heaven (a).] 

The offence which we have been hitherto considering is 
that of simple larceny at common law^ but in connec- 
tion with this offence, and proper for consideration under 
the same head, is the crime of simple stealing (or theft) of 
things not the subject of larceny at common law. For in 
progress of time, it was found necessary to extend the pro- 
tection of the penal laws to many of those subjects, of 
which the antient law of larceny took no account r^and 
Acts of Parliament were accordingly passed, from time to 
time, by which punishments were imposed for thefts com- 
mitted in respect of various kinds of property so circum- 

(v) 24 Ss 25 Viet. c. 06, s. 10, re- 17, as to unlawful taking of rabbits; 
enacting 7 & 8 Geo.^, c. 29, s. 25, sect. 23, of pigeons ; and sects. 24, 
See also 24 & 25 Viet. c. 96, s. 11, 25, offish. 

as to wilfully killing any animal (u;) Vide sup. p. 103. 

(the stealing whereof would have (j?) Ff. 47, t. 14. 

amounted to felony), with intent to (y) Ib. 1. 17. 

steal the carcase, &c. ; sects. 12-- (s) Pott. Antiq. b. 1, c. 26. 

16, as to unlawfully carrying away, (a) Stiern. de Jure Goth. 1.3, c.^. 

&c., deer kept in forests, &c. ; sect. 
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stanced: and tliougli tlicsc statutes liavc been since re- 
pealed, the same general object lias been pursued in the 
recent Act (24 & 25 Viet. c. 96), which has been passed to 
consolidate the statute law relating to larceny and other 
similar oftenccs”(a). By this Act (b) jnmisions are made 
against stealing ‘‘valuable securities,” — such as bonds, 
bills and the like (c) — and numerous other subjects of 
property, of which the enumeration will be found in a 
note below (rf); so that it maybe laid down in general 
terms, that stealing has now become an offence, liable to 
punishment or penalty, in regard to all moveablbs what- 
ever. We may also remark, with rcs])ect to the kinds of 
stealing thus created by statute in su|)}>lement to the an- 
tient law of larceny, that all the common law doctrines 
relative to larceny which we have already had occasion to 
notice, are in general a])])licablc to thefts of this desciription 
also (c), though they are not technically denominated lar- 
cenies (/); and that their punishment is, in many cases, 
identical. In several instances, however, they do not 
amount, like larceny at common law, to a felony, but to 


(а) Some of the provisions of 
this Act are also pointed at the 
fraudulent or improper destruction of 
the subjects of property; and (in 
the case of animals) against the kill- 
ing uMh intent to steal them. 

(б) This statute is to a certain 
extent based on a previous Act, 
having the same general design, and 
nearly the same title, viz., the 7 & 
8 Geo. 4, c. 29, which (so far as the 
united kingdom is concerned), is 
repealed by the 24 & 25 Viet. c. 95. 

(c) 24 & 25 Viet. c. 96, ss. 1, 27. 
See R. i;. Smith, 1 Dcarsley’s C. C. 
R. 561. 

(d) See 24 & 25 Viet. c. 96, ss. 
18 — 20, as to dogs; ss. 21, 22, as to 
birds and animals ordinarily kept in 


confinement; s. 26, as to oysters; s. 
27* as to valuable securities not being 
part qf title to lands; s. 28, as to 
documents qf title to lands ; s. 29, as 
to wills ; s. 30, as to records and 
legal documents ; s. 31, as to fixtures; 
ss. 32, 33, as to trees; ss. 34, 35, as to 
fences ; s. 36, as to fruit; s. 37, as to 
garden produce ; S'S. 38, 39, as to ores, 
A variety of antecedent statutes, 
passed with the same object of sup- 
plying the deftt!ts of the antient law 
in this particular, and noticed by 
Blackstone, (vol. iv. p. 233, Sec.,) 
were repealed by 7 & 8 Geo. 4, c. 27. 

(e) R. V, St. John, 7 C. Se P. 324. 

(/) See R. V, Gooch, 8 C. Se P. 
293. 
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a misdemeanor only ; and there are others of them not 
assignable to tlie class cither of felony or misdemeanor ; 
but restrained by fixed pecuniary penalties . only, re- 
coverable, in a summary way, before a justice of the 
peace (g). 

We have seen that larceny may not only be simple, but 
combined with circumstances of aggravation ; which is de- 
scribed in our books as mixed, compound, or complicated 
larceny (A) ; and this is not only, like simple larceny, felo- 
nious, but is felony of a more 2 )cnal character. We will 
tliercfore now consider, 

1. Larceny in a dwelling-house, [This sj)ccies of theft, 
though it seems to have a higher degree of guilt than 
simple larceny, yet was not at all distinguished from the 
other at common law(i) ; unless where it was accomi^anied 
with the circumstance of breaking the house by night, and 
then it fell under another descrij)tion, viz., that of burglaiy.] 
But aftenvards, by several Acts of Parliament, — [the history 
of which is yery ingeniously deduced by a learned modern 
writer (A), who hath shown them to hiivc gradually arisen 
from our improvements in trade and opulence,] — the 
benefit of clergy was taken from larcenies committed in 
a house in almost every instance; so that the capital 
sentence, to which they were subject as larcenies, took 
effect. These Acts, however, arc all now repealed, •and 
this crime is now regulated by 24 & 25 Viet. c. 96, ss. 60, 
61 (/). By the first of these provisions, whosoever shall 
steal in any dwelling-house, any chattel, money, or 
valuable security to the value of Jive pounds or more, 
shall be liable to'^j^cnal servitude for fourteen years, or not 

{g) Vide post, chapter on Sum- &c. 
mary Convictions. (1) The previous provisions on 

(/<) 4 Bl Com. 239; Hawk. P. C. this head, contained in 7 & 8 Geo. 
b. 1, cc. 33, 34. 4, c. 29, s. 12, and 7 Will. 4 & 1 Viet, 

(i) Hawk. P. C. h. 1, c. 36. c. 86, s. 5, are repealed by 24 & 25 

(U) Barrington on Statutes, 375, Viet c. 95. 
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less than three years ; or to be imprisoned, with or witli- 
out hard labour and solitary confinement, not exceeding 
two years ; and by the second, the same punishment 
is awarded to whomsoever shall steal in a dwelling- 
house any chattel, money or valuable security, and shall 
by any menace or threat put any one^ being therein^ in 
bodily fear, 

2. Larcenies in ships, wharfs, Whosoever shall 

steal any goods or merchandize in any vessel, barge or 
boat in any liaven or port of entry or discharge, or upon 
any navigable river or canal, or in any creek or basin 
belonging to or communicating with any such haven, port, 
river, or canal ; — or who shall steal any goods or merchan- 
dize from any dock, wharf, or quay adjacent to any such 
haven, poii;, river, canal, creek, or basin ;~*is liable to 
the same punishments as last mentioned (w). And the 
same punishments may be awarded to whomsoever shall 
plunder or steal any part of any ship or vessel in dis- 
tress, or wrecked, or stranded, or cast on shore, or any 
goods, merchandize, or articles of any kind ^to her be- 
longing (o), * 

3. [Larceny from the person {p) : which is either by 
privately stealing ; or by open and violent assault, usually 
called robbery. The offence of privately stealing from a 
marts person, — as by picking his pocket or the like, privily 
withbut his knowledge, — was debarred of *the benefit of 
clergy so early as by the statute 8 Eliz. c. 4 (y) :] a severity 
which [seems to be owing to the case with which such 


(n) 24 & 25 Viet. c. 96, s, 63. 

(o) Sect. 64. 

( p) In certain cases, larceny from 
the person may be disposed of sum- 
marily by justices at petty sessions, 
(or before a metropolitan or stipen- 
diary magistrate.) Vide post, chap- 
ter on Summary Convictions. 

(j) This, however, was only where 


the thing stolen was of the value of 
more than tw^ve pence ; for if it was 
below that value, so as to reduce the 
offence to petit larceny (as to which 
vide sup. p. 203), there was no need 
of the benefit of clergy,’-* the sentence 
not being capital. Hawk. P. C. b. 
1, c. 35, 8. 4. 
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[offences arc coninn tied, the difficulty of f^uarding against 
t])ein, and the boldness with which they were practised 
(even in the (Queen’s court and presence) at the time when 
this statute was made : besides, that this was an infringe- 
ment of pro})erty in the manual occupation or corj)oral 
possession of the owner ; which was an offence even in a 
state of nature : and, therefore, the saccular ii, or cut pui’ses, 
were more severely punished than common thieves by 
the lioman and Athenian laws(r).] 15 ut this statute of 
Elizabeth, is now re])ealcd by 7 & 8 Geo. IV. c. 27 ; and 
new provisions arc now in t<)rcc as to the pimishment of 
this offence, of which we shall presently have occasion to 
speak more at large. 

[Open and violent larceny from the person, or robbery, 
the rapine of the civilians, is the] unlawful and [forcible 
f aking, from the person of another, of goods or money to 
any value, by violence or jmtting him in fear ( 5 ). !• There 
must be] an unlawful [taking, otherwise it is no rob- 
bery (^).] On the other hand, [it* the thief, haying once 
taken a purse, returns it, still it is a robbery (u) ; and so 
it is, whether the talving be strictly from the person of 
another, or in his })resejicc only ; as where a robber, by 
menaces and violence, puts a man in fear, and drives aw^ay 
his sheep or his cattle before his facc(x). Hut if the 
taking be not either directly from his person or in his pre- 
sence, it is no robbery (y). 2. It is immaterial of what 

value the thing is ; a penny as well as a pound, thus for- 


(r; Ff. 47 , 11,7; Pott. Antiq. 1. 
1, c. 26. 

(s) Hawk. P. C. b. ^ c. 34, s. 2. 

(t) A mere attempt to rob was 
held to be felony, so late as Henry 
the fourth’s time; (1 Hale, P. C. 
332;) but aRerwards it was taken 
to be only a misdemeanor, until 7 
Geo. 2, c. 21 ; which made it a 
felony. This statute was repealed 
by 4 Geo. 4, c. 54, itself repealed by 

VOL. IV. 


7 & 8 Geo. 4, c. 27. As to the pre- 
sent law with regard to assaults with 
intent to rob, under 24 & 25 Viet, 
c. 96, s. 40, et seq., vide post, p. 
211 . 

(u) R. V. Peat, 1 Leach, C. C. 
228. 

(x) 1 Hale, P. C. 533. 

(y) Corny ns, 478 ; R, v, Francis, 
Str. 1015. 

P 
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[cibly extorted, makes a robbery (z), 3. Lastly, the taking 
must be by force, or a previous putting in fear, which 
makes the violation of the person more atrocious than pri- 
vately stealing. For, according to the maxim of the civil 
law, qui vi rapuit, fur improbior esse videtur (a). This 
previous violence or putting in fear, is the criterion that 
distinguishes robbery from other larcenies. For if one 
privately steals] a chattel [from the person of another, and 
afterwards keeps it by putting him in fear, this is no rob- 
bery, for the fear is subsctpicnt (J). Not that it is indeed 
necessary to lay in the indictment, that the robbery was 
committed by putting in fear ; it is sufficient if laid to 
be done by violence (c). And when it is laid to be done 
by putting in fear, this does not imply any great degree 
of terror or affright in the party robbed : it is enough that 
so much force or threatening, by word or gesture, be used 
as might create an apprehension of danger ; or induce a 
man to part with his property Avithout or against his con- 
sent (d). Thus, if a man be knocked down without pre- 
vious Avariiing, and stripped of his property while sense- 
less, though strictly he cannot be said to be put in fear, 
yet this is undoubtedly a robbery.] Or, if a person with 
a sword drawn begs an alms, and I give it him through 
mistrust and apprehension of violence; this also falls 
within the definition of the same crime (e). [So if, under 
a pretence of sale, a man forcibly extorts money from 
another, neither shall this subterfuge avail him. But it is 
doub^ul Avhether the forcing a higgler or other chapman 
to sell his wares, and giving liim the fiJl value for them, 
amounts to so heinous a crime as robbery (/). This spe- 
cies of larceny Avas debarred of the benefit of clergy by 
stat. 23 Hen. VIII. c. 1, and other subsequent statutes; 
not indeed in general, but only when committed in a 

(z) Hawk. P. C. b. 1, c. 84, s. 16. the judges. 

(а) Ff. 47, 2, 4, xxii. (d) Post. 128. 

(б) 1 Hale, P. C. 684. (e) Hawk. P. C. b. 1, c. 84, s. 8. 

(c) Trin. T. 3 Ann. so held by all (/) Ibid. s. 14. 
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[dwelUng-house, or m or near the king’s highway. A rob- 
bery, therefore, in a distant field, was not punished with 
death (g) ; but was open to the benefit of clergy till the 
statute 3 & 4 W. & M. c. 9 ; which took away clergy 
fi-om both principals and accessories before the fact in 
robbery, wheresoever committed.] 

But all these statutes, — as well as the 8 Eliz. c. 4, with re- 
spect to privately stealing from the person, — were repealed 
by 7 & 8 Geo. I V. c. 27. And, by other enactments, new 
provisions arc now made against both si)ccies of ofiences ; 
with distinctions, as regards robl)ery, suitable to the ag- 
gravations with which that crime may have been com- 
mitted. According to these, whosoey^cr sliall rob any 
person, or shall steal any chattel, money or valuable secu- 
rity from the person of another, shall be guilty of felony, and 
may be sentenced to penal servitude for fourteen years or 
not less than three years, or to imprisonment, with or with- 
out hard labour and solitary confinement, not exceeding 
two years (A). And if the robbery be not eflTccted or 
proved, but the offender be convicted (as he may be on 
an indictment for robbery) of an assault with intent to roby 
then such assault is also felony, and imprisonment to the’ 
same extent may be awarded ; but, if the j)uni8hmcnt be 
by way of penal seiwitude, the term in that case is limited 
to three years (i). In certain instances, however, either 
robbery or an assault with that intent, is more severely 
punishable ; for whosoever shall, being armed with any 
offensive weapon or instrument, rob or assault with intent 
to rob any person ; or shall, together with one or more 
other person or persons, rob or so assault any person ; or 
shall rob any perfon, and at the time of or immediately 
before or after wound, beat, strike, or use any other 
personal violence to any person, — may be sentenced to 

(g) 1 Hale, P. C. 535. tained in 7 Will. 4 & 1 Viet c. 87, 

(A) 24 & 25 Viet c. 96, s. 40. and 14 & 15 Viet. c. 100, which are 
This and the following provisions repealed by 24 & 25 Viet. c. 95. 
are in substitution for others con- (t) 24 & 25 Viet c. 96, ss. 41, 42. 

p 2 
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penal servitude for lifcy if that punishment be adopted ; 
but he may liei'C, also, at tlic discretion of the couit, be 
punished by imj)risoTiment merely, to the extent and in 
the manner already particularized (j). 

In connexion ^vith robbery may be here mentioned, the 
provisions which have been framed to meet the crime of 
extorting money and other valuables, by threats of various 
kinds. And, first, the same punishment as last men- 
tioned (with the addition of whipping, if the court sec 
fit, and the otTender be a male under sixteen,) is awarded 
to the felonious ciinio of sending, deli^'cring or uttering, 
or directly or indirectly causing to be received, knowing 
its contents, any letter or writing demanding of any per- 
son, with menaces and witliout any reasonable or probable 
cause, any property, chattel, money, valuable security or 
other valuable thing (A). And penal servitude to the 
extent of three years, or imprisonment as before, but not 
whipping* is awarded to the felonious crime of demanding 
with menaces or by force any projicrty, chattel, money, 
valuable security or valuable thing of any person with 
intent to steal the same (/). 

Moreover jienal servitude for life or three years, or 
imprisonment — with or without hard labour, solitary con- 
finement and whipping, if a male under sixteen, — is 
awarded to whomsoever shall commit the felonious crime 
of sending, delivering or uttering, or directly or indirectly 
causing to be received, kno^ving the contents, any letter or 
writing, accusing or threatening to accuse (m) any other 
person of any crime punishable by law with death or penal 


(j) 24 & 25 Viet. c. 96, s. 43. 
The provision previously in force 
(7 Will. 4 & 1 Viet. c. 87, ss. 2, 3, 
now repealed by 24 & 25 Viet c. 
95), made robbery accompanied with 
wounding, &c., a capital felony. 

ik) 24 & 25 Viet. c. 46, s. 44. This 
and the following provision are in 
substitution of 7 & 8 Geo. 4, c. 29, 


8. 8, and 7 Will. 4 & 1 Viet c. 87, 
ss. 7, 12, repealed by 24 & 25 Viet, 
e. 95. 

(/) 24 & 25 Viet. e. 96, s. 45. 

(m) See also 6 & 7 Viet. e. 96, 
8. 3, as to the offence of threaten- 
ing to publish or offering to abstain 
from publishing a libel with intent 
to extort money, &c. 
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servitude for not less than seven years, — or of an assault, 
or attempt or endeavour to commit any rape or infamous 
crime, with a view or intent thereby to extort, or gain any 
such property or thing from any person (w) and to 
whomsoever shall accuse or threaten toT accuse cither the 
person to whom such accusation or threat shall be made, or 
any otlicr person, of any of the above crimes, with the view 
or intent of such extortion or gain, either from the person 
accused or threatened, or from any other ])crson (o) ; — or 
who, with intent to defraud or injure any other person, shall, 
by any unlawful ^nolencc, restraint or threat to the ])crson 
of another, or by accusing or threatening to accuse him of 
any treason, felony or infamous crime, compel or induce 
any person to execute, make, accept, indorse, alter or de- 
stroy any valuable security, or to affix his name or the name 
of any other i)crson or company, firm or co-partuershi[), 
or the seal of any corporation or society, to any ])aper or 
parchment, in order that the same may be converted into 
a valuable security. The addition of whipping to the rest 
of the sentence has not however been authorized with 
regard to tliis last-mentioned felony {p), 

4. Larceny or embezzlement bg clerks, servants, (y). 
Special provision against larcenies by servants was made 
by the statutes 33 lien. VI. c. l,and 21 I fen. VJIl. c. 7 ; 
but both of these were repealed by 7 & 8 Geo. IV. c. 27. 
By the enactments now in force on the subject, it is pro- 
vided, that whosoever, being a clerk or servant, or person 
employed for the purpose, or in the capacity of a clerk or 
servant, shall steal any chattel, money, or valuable secu- 
rity, belonging to or in the possession or power of liis 

(n) 24 & 25 VictP c. 95, s. 46. 2, repealed by 24 & 25 Viet. c. 

This section (which is in substitu- 95. 

tion for the repealed 7 & 8 Geo. 4, ( p) 24 Sc 25 Viet. c. 96, s. 48. 

c. 29, 8. 8) defines **the infamous (q) In certain cases, larceny by 

crimes ’* to which it refers. See also clerks and servants may be disposed 
as to the menaces or threats used, of summarily by justices at petty 
24 & 25 Viet. c. 96, s. 49. sessions, or before a nietro])olitati or 

(e) 24 & 25 Viet. c. 06, a. 47, stipendiary iriaffistrate. (Vide post, 
framed on 10 & 11 Viet. e. 66, s. Chapter on Suiuinaiy Convictions.) 
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master, sliall be guilty of felony and liable to penal servi- 
tude for a term not exceeding fourteen years, nor less than 
three years ; or may be imprisoned (with or without hard 
labour or solitary confinement) for a term not exceeding 
two years ; and if a male, under the age of sixteen, be 
wliipped, if the court think fit, in addition to the imprison- 
ment (p). And if larceny be committed by one employed 
in the public service of her Majesty, or by a constable 
or other person employed in the ])olice, of any chattel, 
money, or valuable security, belonging to or in the pos- 
session or power of her Majesty, or intrusted to or received 
by the thief in vii-tue of his employment, — the same punish- 
ments as last mentioned (with the exception of whipping) 
may be awarded (y). In addition to which, there are sepa- 
rate provisions against embezzlement; a crime distinguished 
from larceny (properly so called), as being committed in 
respect of property which is not, at the time, in the actual 
or legal possession of the owner (r). As to this it is 
enacted, that whosoever, being a clerk or servant, shall 
fraudulently embezzle any chattel, money, or valuable 
security, which shall be delivered to or received, or taken 
into possession by him, for or in the name or on the account 
of his master, or any part thereof, shall be deemed to have 
feloniously stolen the same and punished accordingly (^): 
and that the same penalties shall attach, if the offender be 
one employed in the service of her Majesty or in the police, 
and entrusted by virtue thereof with the receipt, custody, 
management, or control of what has been embezzled (0. 
And where the act of embezzlement has been committed 
by any officer or servant of the Bank of England or 


(p) 2^ & 25 Viet. G. 96, s. 67. 
This is in the place of 7 & 8 Geo. 4, 
c. 29, 8. 46, repealed by 24 & 25 
Viet c. 96. 

{q) 24 St 26 Viet c. 96, a. 69. 
See Reg. «. Moah, 25 L. J., M. C. 
66 . 

(r) See R. v. Gill, I Dearsley’s 
C. C. R. 289. As to the indictment 


for embezzlemf nt, see 24 & 25 Viet 
e. 96, 8. 71. 

(9) 24 & 26 Viet c. 96, 8 . 68. 
The punishment is particularized 
sup. p. 213. A verdict for embezzle- 
ment may be had on an indictment, 
charging larceny, and vice versd, (24 
& 26 Viet. c. 96, 8. 72.) 

(r) Sect. 70. 
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Ireland, in respect of any security, money or effects lodged 
at the Bank, or with him as its officer or servant, the term 
of penal servitude may be for life (u). With respect to 
fraudulent appropriation by agents and others, not amount- 
ing in legal contemplation to larceny or felonious em- 
bezzlement, but still proper to be repressed by highly 
penal enactments, other provisions are made. Thus it is 
enacted, that if any person, having been entnistcd, (either 
solely, or jointly with any other person,) as a banker^ 
merchant, broker, attorney, or other agent, with any money 
or security, with any direction in writing to apply the same, 
or the proceeds of such security, as s])ccified in such direc- 
tion — shall, in violation of good faith and contrary to such 
direction, in anywise convert the same to the use or benefit 
of any person other than the person by whom ho was en- 
trusted, he shall be guilty of a misdemeanor; and may be 
sentenced to penal servitude for a term not exceeding seven 
years, or loss than three years, or to imprisonment not ex- 
ceeding two years with or without hard labour and solitary 
confinement (a?). Again, if any chattel or valuable security, 
or any power of attorney for the sale or transfer of any 
share or interest in any stock or fund, — shall be entrusted 
to any banker, merchant, broker, attorney or other agent, 
dither for safe custody or for any special purpose ; — and 
he shall, in violation of good faith, and contrary to such 
purpose, sell, negotiate, transfer, pledge, or in any manner 
convert the same to the use or benefit of any person other 
than him by whom he was entrusted ; — every such offender 
shall incur the same penalties, as are imposed in the case 
last before mentioned (y). It is provided, however, that 


these enactment* relative ixragents shall not affect any trustee 


or mortgagee in respect of any act done by him in relation 


to the property comprised in the trust or mortgage : nor 


shall it restrain any banker, merchant, broker, attorney or 


other agent, from receiving money due upon any valuable 


(») 24 & 25 Viet. c. 96. s. 73. 
(x) Sect. 75. 


(y) Ibid. 
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security, in such manner as he might otherwise have law- 
fully done : nor from disposing of any securities or effects 
in his ])osse1^sion, n])on wliich he shall liavc any lien, claim, 
or demand, entitling him by law to dispose thereof, — unless 
such disi)Osal shall extend to more than shall be requisite 
for satisfying such lien, claim or dcrnand( 2 f). It is also 
enacted, that whosoever, being a banker, merchant, 
broker, attonujy, or agent, and being entrusted either 
solely or jointly with any other ])erson, with the property (a) 
of any other person for safe custody ; — or with any power 
of attorney for tlic sale or transfer of any property,— shall 
fraudulently in any manner convert or appropriate the 
same to the use or benefit of any person other than the 
person by whom he was entrusted, shall be guilty of a 
misdemeanor; and be punishable in the manner and to 
the extent as in the misdemeanor last before mentioned (ft). 
And that whosoever being a factor or agent entrusted for 
any purpose with the possession of any goods, or of any 
documents of title to goods, shall without the authority of 
his principal, for the use or benefit of any person other 
than such principal, and in violation of good faith, make 
any consignment, dej)osit, tmnsfer or delivery of any such 
goods or documents so entrusted, by way of a pledge or 
security for any money or valuable security borrowed by 
sucli factor or agent, — or shall accept advances on the 
fiiith of an agreement to pledge such goods or documents, 
— he shall incur the same penalties as in the two former 
cases (c). But no factor or agent shall be liable to pro- 


(») 24 & 25 Viet. c. 96, s. 75. 
This section is Aramed on 7 & 8 Geo. 
4, c. 29, ss. 49, 50, repealed by 24 
& 25 Viet. c. 95. 

(o) The term ** property in the 
interpretation of 2^ & 25 Viet. c. 96, 
includes every description of real 
and personal property, money, debts 
and legacies, and all deeds and in- 
stPuiKMjpiJts relating to or evidencing 
the tidii or right to any property, or 


giving a right to recover or receive 
any money or goods. (24 & 25 Viet. 
G. 96, s. 1.} 

(b) Sects. 76, 77. Provisions to 
the same effect were contained in 
the Fraudulent Trustees Act (20 & 
21 Viet. c. 54), now repealed by 24 
& 25 Viet. c. 95. 

(c) Sect. 78. This is framed on 
the 5 8r 6 Viet. c. 89, s. 6, now 
repealed by 24 & 25 Viet. c. 95. 
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secution for consigning, depositing, transferring or deliver- 
ing such goods or documents, in case the same shall not be 
made a security for more than the amount then justly 
owing to such agent from his principal, together with tlie 
amount of any bill drawn by or on account of such prin- 
cipal and accepted by such factor or agent (rf). 

In addition to all of which provisions, it is also enacted 
that any person offending in any of the cases following (e), 
shall be guilty of a misdemeanor, and punishable as for the 
misdemeanors already mentioned: — 1. Any person, who, 
being a trustee of any property for some other person, or 
public or charitable piiii)Oso, shall, (with intent to defraud,) 
conveii:, or apjiropriato the same, to tlie use or benefit of 
any person other than such other person, or fbi* any other 
purpose, or otherwise dispose of such j)roj)erty (/), 2. Any 
person, who, being a director, member, or public officer of 
any body corjiorate or public company, shall fraudulently 
so take or apply any of the property of such body corporate 
or jniblic company {g\ 3. Any jierson, who, being a 

director, public officer, or manager of such body or com- 
pany, shall, as such, receive or possess himself of any of 

(rf) 24 & 25 Viet. c. 96, s. 78. s. 1.) It is to be noticed that a pro* 

(<?) The provisions licre following secution for the first misdemeanor 
are framed on the 20 & 21 Viet. c. above mentioned, against a trustee, 
54, repealed by 24 & 25 Viet. c. 95. can only be undertaken by the sanc- 

(/) 24 & 25 Viet. c. 96, s. 80. A tion of the attorney-general, or (in 
** trustee” is, for the purposes of this case that office be vacant) of the so- 
Act, a trustee on some express trust Heitor -general ; and that ** where any 
created by some deed, will, or in- ** civil proceeding shall have been 
strument in writing ; and the term ** taken against any person to whom 
includes the heir or personal repre- ** its provisions apply, no person who 
sentative of such trustee, and any ** shall have taken such civil pro. 
other person upon or to whom the “ cceding shall commence any pro- 
duty of such trust shall have devolved « secution under it without the sane* 
or come, and also an executor and ** tion of the court or judge before 
administrator, official manager, as- •• whom such civil proceeding shall 
signee, liquidator, or other like “ have been heard, or is pending.” 
officer acting under any Act relating (24 & 25 Viet. c. 96, s. 80.) 

to joint stock companies, bankruptcy (^r) 24 & 25 Viet. c. 96, s. 81. 
or insolvency. (24 & 25 Viet. c. 96, 
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the property of such body or company, otherwise than in 
payment of a just debt or demand; and shall with intent to 
defraud, omit to make, or to cause or direct to be made, a 
full and true entry thereof in the books and accounts (A) : 
or shall make, circulate or publish, or concur in making, 
circulating or publishing, any written statement or account, 
which he sliall know to be false in any material particular; 
with intent to deceive or defraud any member, shareholder 
or creditor of such body or company ; or with intent to 
induce any person to become a shareholder or partner 
therein, or to entrust or advance any money or property to 
such body or company, or to enter into any security for 
the benefit thereof (i). And 4. Any person, who, being 
a director, manager, public officer, or member of any such 
body or company, shall, with intent to defraud, destroy, 
alter, mutilate or fiilsify any book, ]>aper, writing, or 
valuable seciu*ity, belonging to the body or company; or 
make or concur in the making of any false entry, or 
material omission, in any book of accoimt or other docu- 
ment (/). There is, moreover, a provision that no pro- 
ceeding, conviction or judgment for any of the above 
misdemeanors shall prevent, lessen or impeach any re- 
medy, at law or in equity, wliich any person aggrieved by 
any of them might otherwise have had (A) ; or affect or 
prejudice any agreement or security given by any trustee, 
having for its object the restoration or repajunent of any 
trust property misappropriated (/). 

5. Larcenies in relation to the Post office. By 7 Will. 1 V. 
& 1 Viet. c. 36, s. 25, every person employed under the 
Post office, who shall, contrary to his duty, open or procure 
or suffer to be opened, or wilfully detain ‘jr delay, or pro- 
cure or suffer to be detained or delayed, a post letter, shall 
be guilty of a misdemeanor; and punished by fine or im- 

(h) 24 & 25 Viet. c. 96, s. 82. shall be received in evidence against 

(t) Sect. 84. the offender, at law or in equity. 

O*) Sect 83. (Ibid.) 

(k) Suet. 86. But no conviction {1) 21! & 25 Viet. c. 96, b. 85. 
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prisonment, or both, as to the court shall seem meet. By 
other provisions, every person so employed, who shall steal, 
or for any purpose embezzle, secrete or destroy a post letter, 
shall be guilty of felony, and he is punishable with penal 
servitude for not more than seven or less than three years, 
or with imprisonment (mth or without hard labour and 
solitary confinement) for not more than two years (m): and 
if the letter contain any chattel, money, or valuabhi secu- 
rity, then the term of penal servitude may he for life.{n). 
Again, everj^ person so employed, who shall steal, or, for any 
purpose, embezzle, secrete or destroy, or wilfully detain or 
delay in the course of conveyance or delivery by post, any 
printed votes, or proceedings in parlinnu^nt, or any printed 
newspaper, or other printed paper sent by the post without 
covers, or in covers open at the sides, — shall be guilty of a 
misdemeanor punishable by fine or imprisonment, or both, 
as to the court shall seem mcet(o). These provisions relate 
only to offences by persons employed in the department of 
the Post office : but by other enacjtments, every person who 
shall steal out of a post letter any chattel or money or valu- 
able security; or shall steal a post letter-bag; or a post letter 
from a post letter-bag, or from a post office or officer of the 
post, or a mail ; or shall stop a mail with intent to rob or 
search the same; shall be guilty of felony; and he may 
be sentenced to the same punishments as last Iwjfore speci- 
fied (p). And every receiver of a post letter, post letter- 
bag, chattel, money or valuable security feloniously stolen 

(w) 7 Will. 4 & 1 Viet. c. 36, 8. Dearsley’s C.C. R. 226; R.v.Shcp« 

26; 9 & 10 Viet. c. 24, s. 1 ; 16 & herd, ibid. 606. 

17 Viet. c. 99 ; 20 & 21 Viet. c. 3. (o) 7 Will. 4 & 1 Viet c. 26. 

(n) 7 Will. 4 & 1 f ict. c. 36, ss. (p) 7 Will. 4 & 1 Viet. c. 36, ss. 

25, 41, 42 ; 9 & 10 Viet, c, 24, s. 1 j 27, 28, 41, 42 ; 9 & 10 Viet. e. 24, 

16 & 17 Viet. c. 99 ; 20 & 21 Viet, s. 1 ; 16 & 17 Viet. c. 99; 20 & 21 

c. 3. As to this provision, see R. v. Viet. c. 3. As to this ofience, see 

Rathbone, 1 Car. & M. 220 ; R. v R. v. Harley, 1 Car. & Kir. 89. 

Mence, ib. 234; R. v. Young, 2 Stealing letters sent by the post was 

Car. & K. 466 ; R. v. Glasse, 2 felony without benefit of clergy, Ixy 

Cox’s Cr. C. 236 ; R. v. Reason, 1 7 Geo. 3, c. 50, repealed by 7 Will. 

4 Si 1 Viet c. 32. 
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under the Post office Acts, knowing the same to have 
been so stolen, shall be guilty of felony; and he may be 
sentenced in the same way ( 5 ^). And every person wlio 
shall steal or unlawfully take away a post letter-bag sent 
by a Post office packet, or a letter out of any such bag ; 
or shall unlawfully open any such bag; — shall be guilty 
of felony: and he may be scintcnced to the same punish- 
ments, except that, if by way of penal servitude, the tenn 
must not exceed fourteen years (r). And every person 
who shall fraudulently retain, or wilfully scci*ete, or keep, 
or detain, or, being required by an officer of the Post 
office, neglect or refuse to deliver up a post letter, which 
ought to have been dcli\'ered to .any other person ; or shall 
neglect or refuse to deliver uj) a post letter-bag, or post 
letter which slnall h.avc been sent and lost; — shall be 
guilty of a misdemeanor, and be punishable with fine and 
imprisonment (5). 

Having now considered the several kinds of larcenies, 
whether simple or with aggravation, we must refer, under 
the same head, to that offence so closely connected with lar- 
ceny itself, of receiving stolen property knowing the same to 
have been stolen (0* This offence was, at common law, a 
misdemeanor only (u ) ; but was afterwards made felony by 


(17) 7 Will. 4 & 1 Viet. c. 3G, ss. 

30, 41, 42; 9 & 10 Viet. c. 24, s. 1 ; 
16 & 17 Viet. c. 99 ; 20 & 21 Viet, 
c. 3. 

(r) 7 Will. 4 & 1 Viet. e. 36, ss. 
29, 41, 42 ; 9 & 10 Viet. c. 24, s. 1 ; 
16 & 17 Viet. c. 99; 20 & 21 Viet, 
c. 3. See R. v. Jones, 2 Car. & K. 
236. 

(s) 7 Will. 4 & 1 Viet. c. 36, s. 

31. By 11 & 12 Viet. c. 88, s. 4, 
every officer of the Post office who 
shall grant or issue any money order 
with a fraudulent intent, shall be 
guilty of felony : he is liable, at the 
discretion of the court, to penal ser- 
vitude for not more than seven or 
less than three years, or imprison- 


ment for any term not exceeding 
three years. (11 & 12 Viet. c. 88, 
s. 4 ; 16 & 17 Viet. c. 99 ; 20 & 21 
Viet. c. 3.) Sec also 11 8 e 12 Viet, 
c. 88, s. 6, providing that in all in- 
dictments for offences against the 
Post office it shall be sufficient to 
allege an intent to defraud “ Her 
Majesty’s Postmaster-General,” &c. 

(f) As to Hie indictment for this 
offence, see 24 & 25 Viet. c. 96, s. 
92, making it lawful in an indict- 
ment for stealing, to add a count for 
receiving the same property, know- 
ing it to have been stolen. 

(r4) In the time of Blackstonc re- 
ceivers of stolen property might be 
indicted as accessories after the fact 



CHAP. V.- OF OFFENCES AGAINST PROPERTY. 221 


several statutes now repealed (x). It is, however, now 
provided by 24 & 25 Viet. c. 96, s. 91, that whosoever shall 
receive any chattel, money, or valuable security, or other 
property whatever (knowing the same to have been felo- 
niously stolen, taken, extorted, obtained, embezzled, or 
disposed of), the stealing, taking, extorting, obtaining, 
embezzling or otherwise disposing whereof shall amount to 
felony, cither by common law or. by virtue of that Act, shall 
be guilty of felony (y) ; and may be indicted and convicted 
either as an accessory after the fact, or for a substantive 
felony, and wlicther the princi])al felon shall or shall not 
have been preriously convicted, or shall or shall not be 
amenable to justice; and, however convicted, such re- 
ceiver is liable at the discretion of the coui*t to penal 
servitude for a term not exceeding fourteen years nor less 
than three years, or to imprisonment, (wdth or without hard 
labour and solitarj’’ confinement,) for a term not exceed- 
ing tw^o years ; and, if a male under the age of sixteen, 
he may also be whipped, if the comt think fit, in addition 
to any imprisonment awarded (z). If, however, the tiling 
received was such that its stealing, taking, obtaining, 
converting or disjiosal is made a misdemeanor by that 
Act, then its reception is a misdemeanor and punishable 
with penal servitude to the extent of seven years, or by 
imjn’isonment as in the case of the felonious offence (a). 
And where the stealing or taking of any proj^erty what- 
ever is pimishable by the same Act, by way of summary 
conviction, either for every offence, or for the first and 
second offences only, or for the first offence only, — the 

and transported ibr fourteen years. Jure Goth. 1. 3, c. 5. 

He remarks (vol. p. 38), that {x) By 7 & 8 Geo. 4, c. 27. 

in France such receivers were pu- {y) It is immaterial that the in- 

nished with death ; and that, accord- tention with which he receives 

ing to the Gothic constitution, there them, is for concealment and not 
were three sorts of thieves, for profit. (R. v. Richardson, 6 

qui consilium darety alterum qui con- Car. & P. 335 ; R. v. Davis, ibid. 

trectaret, tertUun qui receptaret et 177.) 

occuleret ; pari poenee singulos ob^ («) 21' & 25 Vict. c. 96, s. 91. 
nof tW — And he cites Stiern. de (a) Ibid. s. 95. 
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guilty receiver may also lie summarily convicted, and: is 
liable for every first, second, or subsequent offence of re- 
ceiving, to tlic same forfeiture and punisliment to which 
a person guilty of a first, second, or subsequent offence of 
stealing or taking such property, is by the Act made 
liable (i). 

II. Maliciom mischief i^ the next species [of injury to 
private property, which the law considers as a public crime. 
This is such as is done, not animofurandii or with an intent 
of gaining by another’s loss ; which is some, though a weak 
excuse ; but either out of a spirit of wanton cruelty, or of 
black and diabolical revenge; in which it bears a near 
relation to the crime of arson : for as that affects the habi- 
tation, so this docs the other property of individuals. And 
therefore any damage arising from this mischievous dis- 
position, tliough only a trespass at common law, is now,] 
by a multitude of enactments (I’ccently consolidated into a 
single statute) made highly penal. 

The Act here rcfeiTed to is in substitution of a prior 
Act passed with a similar object (the 7 & 8 Geo, IV, c, 30); 
and is the 24 & 25 Viet. c. 97, entitled An Act to con- 
solidate and amend the statute law relating to malicious 
injuries to property” (c). And as to such injuries we 
may premise in general, that though malice is the usual 
motive for this class of crimes, yet the statute contains an 
express enactment that its provisions shall equally apply 
and be enforced, whether the offence shall be committed 
from malice conceived against the owner of the property 
in respect of which it shall be committed or otherwise (rf). 

<# 

(6) 24 & 26 Viet c. 96| s. 98. lations by 24 & 25 Viet c. 110, 
As to guilty receivers in the case of and in marine stores by 17 Sc 18 
anchors. &c., see 1 & 2 Geo. 4, c. 76, Viet. c. 1G4, s. 480. 
s. 10 ; 9 & 10 Viet. c. 99, s. 29. In (c) The numerous statutes cited 
order, as far as possible, to prevent by Blackstone in reference to mali- 
thi 8 crime in reference to articles af- cious injuries to property, are all 
fording peculiar temptations, dealers repealed by 7 & 8 Geo. 4, c. 27. 

in old metals are placed under regu- (d) 24 & 25 Viet c. 97, s. 58. 
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Some of the provisions of this Act are noticed in other 
parts of the work, and they are too numerous for comidetc 
enumeration. It may be mentioned, lio wover, that it makes 
provision against malicious injuries to silk, woollen, linen, 
cotton, hair, mohair, or alpaca goods in the process of 
manufacture^ or to the machines employed therein (e) ; to 
machines used in otlicr manufactures (/*); to hopbinds (^) ; 
to dwelling-houses and other .buildings(A); to trees and 
shrubs adjoining dwelling-houses (i) ; or elsewhere (^*) ; to 
garden produce (A); to vegetable productions grooving 
elsewhere (/) ; to fences (zw) ; to mines (w), and mining en- 
gines (o) ; to sea banks and walls (p); to navigable rivers 
and canals (j) ; to ponds (r); to bridges and viaducts (5); 
to turnpike gates (^); to railway and railway carriages or 
engines (u) ; to electric or magnetic telegraphs (v) ; to 

(<-) 24 & 25 Viet. c. 97 , s. 14. cced 5/.,) felony, three years, [If, 
Felony, extreme of penal servitude, however, the injury to the tree, &c., 
life. Where the prisoner is convicted wfierever growing, do not amount to 

on indictment for either a felony or 1^., then a first offence is only pu- 
a misdemeanor under this Act, and nishable by way of summary * 0011 - 
the punishment inflicted is by way of viction. — Sect. 22.] 

mpmo/tmen/, it may be to the extent (^) Sect. 23, first offence, jmwi- 
of two years, with or without hard la- mary conviction; second offence, 
hour and solitary confinement, and, felony, extreme of penal servitude, 

if a male under sixteen, whipping. three years, 

(/) Sect. 15, felony, seven years. (/) Sect. 24, summary conviction, 

(g) Sect. 19, felony t/ourteen years, (m) Sect. 25, summary conviction, 

(h) Sects. 9, 10. If by explosion (n) Sect. 28, felony, seven years, 

of gunpowder or other explosive ( 0 ) Sect. 29, felony, seveji years. 

substance in a dwelling-house, and ( p) Sect. 30, felony, life. 

the life of any person be endangered, ( 7 ) Sect. 31, felony, seven years. 

felony, life ; if by placing such ex- (r) Sect. 32, felony, seven years, 

plosive substance in any building, {s) Sect. 33, felony, life, 

with intent to destroy ijt, felony, yb«r- (/) Sect. 34, misdemeanor, Jfae 

teen years. By sect. 1 3, any tenant of and imprisonment as at common law, 
a building unlawfully and malici- (u) Sect. 35, felony, life. And see 
ously pulling it or any part of it sect. 36, as to misdemeanor, by o&« 
down in severing fixtures, is guilty structing engines, &c., by any un- 
of a misdemeanor, lawful act, or wilful omission or 

(t) Sect. 20, (if injury done ex- neglect, 
ceed 11.,) felony, three years. (v) Sects. 37, 38, misdemeanor, 

{j) Sect. 21, (if injury done ex- imprisonment, • 
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works of art in public places (x); to cattle (y); to otkor 
animals (jff) ; to ships and vessels (a); to buoys and sea- 
marks (&); and to wrecks (c). And all of these injuries 
are made,— according to their several degrees of mischief 
or malignity, — cither felonies or misdemeanors, or else 
offences such as may be disposed of, by way of summary 
conviction, before a justice of the peace (d). The Act also 
contains a general pro vision, that whosoever shall unlawfully 
and maliciously commit any damage, injury, or spoil to or 
upon any real or personal proj^erty whatsoever, either of a 
public or private nature, for which it provides no other 
pimishmcnt, shall be guilty of a misdemeanor, (pro^dded the 
injury shall exceed the value of 5/.,) and be liable to im- 
prisonment (with or without hard labour) to the extent of 
two years ; and if the offence be committed by nighty may be 
sentenced either to such imprisonment or to penal servitude 
to the extent of five years (c). And another, that such 
offenders as last mentioned, in cases where the damage does 
not exceed the value of 5/., may be summarily convicted 
before a justice of the pc^acc, and may cither be committed 
to prison (with or witliout hard labour) to the extent of two 
months, or else shall forfeit such sum of money (not 
exceeding five pounds) as shall a])])ear to the said justice a 
reasonable compensation for the damage committed: which 
sum, in the case of private property, shall be paid to the 
party aggrieved; but, when property of a public nature or 
a public right is concerned, shall be paid over to the trea- 
surer of the coimty, borough or place for which the con- 
victing justice acts(/). There is, however, a proviso 
that nothing in either of these provisions shall extend 
to any case w^hcre a party trespassing, a3tcd under a fair 

(a;) 24 & 25 Viet. c. 97f s. 39, (ft) Sect. 48, felony, seven years. 
inisdemeanor, imprismment. (c) Sect. 49, felony, /oartgen years, 

(y) Sect. 40, felony, /oarfeea year*. {d) Vide post, chapter on Sum- 

(i) Sect. 41, summary conviction. mary Convictions. 

(a) Sects. 42 — 47, felony, life Jour. (e) Sect. 51. 

ieen or seven years, according to the (/) See *11 8c 12 Viet. c. 43, 8. 
nature of flhe injury. 81. 



CHAP. V, — OF OFFENCES AGAINST PllOPEUTY. 225 


and reasonable supposition that he had a right to do the 
act complained of ; nor to any trespass, (not being wilful 
or malicious,) committed in hunting, fishing, or the pursuit 
of game (« 7 ). 

III. \^Forgery {or the crimen faki) Is an offence which 
was punished by the civil law with deportation or banish- 
ment, and sometimes ■with death (A). It may with us be 
defined, at common law, to be tlic fraudulent making or 
alteration of a writing,] or seal, [to the prejudice of ano- 
ther man’s right ;] or of a stamp, to the prejudice of the 
revenue (i). In reference to this crime, as regards 
writings, it has be(*u decid(*d, that the inv«tnmicnt forged 
must so far resemble the tnie instrument as to be capable 
of deceiving persons who use ordinaiy observation ( /) : 
that any material alteration, (however slight,) is a forgery, 
as well as an entire fabrication (7/) : that the fraudulent 
application of a false signature to a true instrument, or 
a re.al signature to a false one, arc consc(juontly both 
forgeries (/) : and that even if the name forged be merely 
a fictitious one, it is as much forgery, if done for the pur- 
])oso of fraud, as if the name were that of a real person (m). 
It may also be remarked, that by 9 Geo. IV. c. 32, it was 
])rovided — even before the change of law, by which in- 
terested parties Avere made competent witnesses in cri- 
minal as well as civil inquiries (n), — that the party whose 
name is forged might be called as a witness to prove that 
the Avriting is not his. But on the other hand, it is an 
established rule, that the proof of forgery by a mere c;om- 
parison of liandAvriting is not admissible (o). At common 

{g) 24 & 25 Yict. c, 97, s. 52, P. C. ubi sup. 

See also sect. 5S, (m) R. v. Bontien, R. & R. C. C. 

(h) 4 Inst. 18, 7. R. 260. 

(*) 2 East, P. C., c. xix. s. 60. (n) This was by 6 & 7 Viet. c.86. 

{j) R. v. Collicott, R, & R. C. C. Vide sup. vol. iii. p. 634. 

R. 212 ; S. C. 229. (o) Doe v, Suckermore, 5 A. & £. 

(Ar) 2 East, P. C. c. xix. s. 4. ' 703. See Taylor on Evidence, p. 

(/) 3 Chit. Crim. Law, 1038, cites 1428, n. (5), 2nd edit. 

1 Hale, P. G. 683 ; et vide 2 East, 

VOL. IV. Q 
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law, tills offence was a misdemeanor only ; but when, in 
the progress of society, the perpetration of it became 
more easy, and its tendencies more dangerous, it became 
necessary to assign to it a more penal character, as regards 
those instruments which most required protection. 

A recent statute (24 & 25 Viet. c. 98) has consolidated 
and amended the statute law relating to indictable 
offences by Forgery (/?);”. and, among other enactments, 
it provides against the felonious offence of forging the 
Great Seal of the United Kingdom, the Privy Seal or 
any Privy Signet, the Sign-manual, the Seals of Scotland, 
or the Great Seal and Privy Seal of Ireland (<jr). It also 
makes it a felony to forge any stam]), exchequer bill, bank 
of England or other note, bill of exchange, promissory 
note, deed, receipt (r), order for the ])ayment of money (s), 
transfer of stock or will, — or any records of proceedings of 
courts, court rolls, registers of deeds, registers of births, 
marriages and deaths, marriage licences, — and a variety of 
other documents, comprising all that are in the most ordi- 
nary use in the transactions of mankind. It attaches also 
the same felonious character, to the offence even of having 
in possession, without landiil excuse, (such c*xcuse to be 
proved by tlie party accused,) any forged bank-note or 
the like, knowing it to be forged {t ) ; or of having in pos- 


(p) This Act is in substitution of 
a previous statute, which amended 
the laws relating to forgery in force 
at its date. This was the 11 Geo. 4 
& 1 W'ill. 4, c. G6, which, so far as 
it relates to our present subject, is 
repealed by 24 fir 2o Viet. c. 95. 
There are also a variety of earlier 
statutes, containing provisions 
against forgery in particular cases, 
and especially with regard to records 
and process of courtSt the public funds 
and stocks^ the securities of public 
companieSi and official doctments. As 
to these, (many of which appear to 
be practically superseded by the 
leceiit Act,) we must lefer the 


reader to the treatises on criminal 
law. 

(7) 24 & 25 Viet. c. 98, s. 1. 
Antecedently to this Act, the of- 
fence of counterfeiting the Great 
Seal, &c. amounted to treason. This 
was formerly punishable with death ; 
though (un^*r 11 Geo. 4 & 1 Will. 
4, c. 00) it was not a capital offence, 
but punishable with transportation 
for life. 

(r) Sec Clark V. Newsam, 1 Excli. 
131. 

(«) Sec Queen v, Dawson, 20 L. J. 
(M. C.) 102. 

(/) 24 fif 25 Viet. c. 98, s. 18, 
fourteen years. 
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session, (wdtliout such excuse,) any frames, mould, plates, 
})aper, &c., used in making bank-notes, or any paper 
with the name of any bank visible on the substance 
thereof (m). 

The punishment of forging, uttering and the like at 
common law, and as a mere misdemeanor, was fine, im- 
]>risonment and pillory ; but in the cases in which it was 
made by statute felonious, it was at one time deemed 
neccssaiy also to inflict on the offender the extreme penalty 
of death. Capital punishment, however, — having been 
previously abolished, with regard to many cases of forgery, 
by 11 Geo. IV. & 1 Will. IV. c. 66, and 2 & 3 Will. IV. 
c. 12t3, — was altogether taken away, as a punishment for 
this offence, by 7 Will. TV. & 1 Viet. c. 84 (j:). And 
now (under the 24 & 25 Viet. c. 98, above referred to) 
the felon convicted of any of the forgeries provided 
against by tliat Act, is liable to ])enal servitude for life, 
fourteen, seven or three years (varying with regard to the 
different documents mentioned in the Act) ; or else (at the 
discretion of the court) to impi’isonment for not more than 
two years, with or without hard labour and solitary con- 
finement (y). 

The same statute of 24 & 25 Viet. c. 98, contains*enact- 

(m) 24 & 25 Viet. c. 98, ss. II, 18, (sect. 4) attestati)!! of stock trans- 
fourteen years. ft'rs or powers of attorney, seven 

( x) It remained a capital offence, years ; (sect. 5) entries in the books 

till the Act last mentioned, to forge of the Bank of England or Ireland, 
a will or testamentary writing, a life; (sect. 7) India bonds, l\fe ; 
power of attorney, or other authority (sect. 8) exchequer bills, bonds, 8fc., 
to transfer stock or receive divi- life; (sect. 12) bank notes, life; 
donds; and certain other instru- (sect. 20) deeds (sect. 21 ) wills, 
ments. (See 2 & 3 Will. 4, c. 123 ; l\fe ; (sect. 22) bills of exchange or 
5 & C Will. 4, cc. 45, «I.) promissory notes, l\fe ; (sect. 23) 

(y) By the 24 & 25 Viet. c. 98, orders, receipts, &c. for money, /*/<? / 
the different forgeries under that (sect. 26) debentures, /a«r/ce« yrfaw / 
Act are made thus punishable: — (sect. 27) records or proceedings of 
(sect. 1) forging, &c., the Seals, (ex> courts, seven years; (sect 28) copies 
treme of sentence by way of penal or certificates of records, &c., or pro- 
servitude), /(/«/ (sect. 2) stock trans- cess, years; (sect 29) instru- 
fers or powers of attorney, l\fe ; ments made evidence by act of par- 

q2 
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ments against other ])racticcs connected with, or aiding the 
perpetration of, tlie crime of forgery; which in most cases 
arc made felonies, and punishable with penal servitude or 
imprisonment. Of these our limits Avill not allow us to give 
a complete enumeration, but they comprise the following: 
— making j)aper, &c., in imitation of that used for exchequer 
bills or bonds (a ) ; — purchasing forged notes, bank paper 
or bills {b ) ; — making or engraving plates, moulds, &c., for 
bank notes (c) ; — accepting bills, notes, &c., without autho- 
rity, with intent to defraud (<i) ; — obliterating or altering 
marks on cheques or drafts, signifying they are to be paid 
through a banker (^); — falsely acknowledging recogniz- 
ances or bail (/);— destroying or making false entries in 
registers (^) ; — and demanding (with intent to defraud) 
propei’t.y on any forged instruments (h). 

It has also recently l)ecn made (by 25 & 26 Viet. c. 88) a 
misdemeanor, fraudulently to forge or connt(‘,rfeit any trade 
mark lawfully used by any other ])erson to denote that any 
chattel or thing is of his own manufacture or merchandize, 
or in respect of which he has any copyright (i); and such 
offence (besides the forfeiture of the articles impressed 
with such forged or counterfeited marks) is made punish- 
able by fine or imprisonment, or both. If imprisonment 
is awarded, it may be to the extent of two years, with 
or without hard labour (A). * 


1 lament, seven i/ears ; (sect. «30) court 
rolls relating to copyholds, h/e; 
(sect. 31) registers of deeds, 
years; (sect 32) orders of justices 
of the peace, three years; (sect 33) 
certificates, &c. of accountant-gene- 
ral, &c. fourteen years; (sect 3d) 
marriage licences, seven years ; (sects. 
36, 37) registers of births, baptisms, 
marriages, deaths, or burials, life. 
In all of the above forgeries, how- 
ever, punishment by way of im- 
prisonment instead of penal servi- 
tude, may be awarded at the discre- 
tion of the court; and such ini- 


])risonmcnt may be to the extent of 
two years, and with or without hard 
labour and solitary confinement 

(а) Si'cts. 9, 10, seven years, 

(б) Sect fourteen years. 

(c) Sects. 14 — 19, fourteen years, 

(of) fourteen years, 

(c) Sect. 25, life, 

(/ ) Sect. 34, seV' n years, 

(g) Sects. 36, 37, life. 

(h) Sect 3Sf fourteen years, 

(i) As to what is included under 
this term, for the purposes of the 
Act, see sect. 1. 

{k) 25 Sc 26 Viet c. 88, s. 14. 



CUAP. V.— OF OFFENCES AGAINST PROPEin V. 229 


IV. Obtaining property hy false j)€rsonation { 1 ). Fvaiuls 
of this description were indictable, at common law, as mis- 
demeanors, and punishable by fine and imprisonment {??0 a 
but are now also made penal by the express provision of acts 
of parliament. By these statutes, to personate any soldier, 
in order fraudulently to receive his pay, pension, prize 
money, or wages, is felony; and punishable with imprison- 
ment to the extent of two years (with or without hard 
labour), or by penal servitude for life or not less than three 
years (w). Again to personate (with a like fraudulent 
intention), any seaman or marine (o); or falsely and 
deceitfully to personate any owner of* any share or interest 
in stock of the Bank of England or Ireland, or of any 
corporation or society established by (‘barter or act of 
parliament; or any owner of any dividend ]myable in 
resj)cct thereof: — and thereby to endeavour to transfer 
file share or receive money due to the true owner, are, all 
of them, felonies, and make the offender liable to the 
punishments above specified (p). 

V. Obtaining property by false pretences. This offence, 

which, like the last, is closely allied to larceny, though 
distinguishable from it as being jxirpetrated through tlie 
medium of a fravd, — was likewise a* misdemeanor, 

at common law, punishable, by fine and imjirisonmcnt ; 
And now, by statute, whosoever shall, by any false pretence, 
obtain from any other person any chattel, money or valuable 
security (9), with intent to cheat or defraud any person of 

(/) By 22 & 23 Viet. c. 17, no 20 «: 21 Viet. c. 3. By 2 Will. 4, 
indictment for this offence shall be c. 33, s. 49, a provision similar to 
presented to or found«by the grand that mentioned in the text, con- 
jury, without security given for the tained in 5 Geo. 4, c. 107, is re- 
due prosecution of the charge, un- pealed. 

less the prosecution be directed by (o) See 11 Geo. 4 8r 1 Will. 4, c. 
a judge, &c. 20, s. 84; 9 & 10 Viet. c. 24, s. 1 ; 

(w) 2 East, P. C. c. XX. s. 5. 16 & 17 Viet. c. 99 ; 20 & 21 Viet. 

(n) 7 Geo. 4, c. 16, s. 38; 2 c. 8. 

Will. 4, c. 53, 8. 49; 9 & 10 VicL (p) 24 & 25 Viet. c. 98, s. 3. 

c. 24, 8. 1; 16 & 17 Viet c. 99; {q) As to what is considered as 
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the same> — shall be guilty of a misdemeanor and be liable 
to penal servitude for three years ; or he may be punished 
by imprisonment not exceeding two years, with or without 
hard labour and solitary confinement (r). There is also a 
provision, that if, upon the trial of any person indicted for 
such misdemeanor, it shall be proved tluit he obtained tlic 
property in question in any such manner as to amount in 
law to larceny^ he shall not by reason thereof be entitled to 
be acquitted of such misdemeanor (j?) ; and further, that 
the same penalties shall attach to whomsoever shall, witli 
intent to defraud or injure any person by any false pre- 
tence, fraudulently cause or induce Jiny other person to 
execute, make, acc(^])t, endorse or destroy the wliole or 
any paH of, any valual)le security ; or to write or affix liis 
name, or that of any other pei’soii or persons, or the s(‘al 
of any corporation or society, upon any ])aj)er or parch- 
ment, in order that the same may be made or converted 
into a valuable security (^). 


VI. Fraudulent concealment of deeds, or falsification of 
pedigree. By 22 & 23 Viet. c. 35, s. 24 (amended by 
23 & 24 Viet. c. 38, s. 8),{iny seller or moitgagor of land, 
<tr of any chattels real or personal, or choses in action 
conveyed or assigned to a pm’cliaser or mortgagee — or any 
solicitor or agent of such seHer or morgagor, — who shall 
cancel any settlement, deed, will, or other instrument 
material to the title, or conceal any incumbrance from the 


a /a/w pretence^ see the following 
cases R. v. Crossley, 2 M. & Rob. 
17; R. V. Ady, 7 Car. & P. 140; 
R, V* Asterley, ibid. 191 ; R. v, Wil- 
liams, ibid. 354 ; R. v. Barnard, 
ibid. 784 ; R. v. Masterton, 2 Cox’s 
Cr. C. 100; Reg. v. Sherwood, 26 
L. J., M. C. 81 ; the Queen v, Goss, 
29 L. J., M. C. 86. As to the term 
valuable tecurity, see Reg. v. Green- 
halgh, 1 Dearsley’s C. C. R. 267 ; 
11. V. Danger, 5 W. R. (C. C. R.) 


738. The provision applies, though 
the money, &c. be delivered to some 
person other than, but for the benefit 
of, the persof^ making the false pre- 
tence. (24 & 25 Viet. c. 96, s. 89.) 
(r) 24 & 25 Viet. c. 96, s. 88. 

(5) Ibid. Sec The Queen v. 
Robinson, 28 L. J., M. C. 58. 

<0 24 & 25 Viet. c. 96, s. 90. 
This provision is framed upon 21 & 
22 Viet. c. 47 , repealed by 24 & 25 
Viet. c. 95. 
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pnrcliascr or mortgagee, or falsify any pedigree upon 
which the title does or may depend, in order to induce 
him to accept tlie title offered or produced to him, with 
intent in any of such cases to defraud, shall be guilty of a 
misdemeanor punishable with fine or with imprisonment 
not exceeding two years, (with or without hard labour,) or 
by both. But no prosecution shall be commenced without 
the sanction of the attonicy-gcmcral, (or if that office be 
vacant, solicitoi’-goncral,) nor without previous notice to 
the person intended to be proseeuted. 
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CHAPTER VL 

OP OFFENCES AGAINST THE GOVERNMENT. 


The order of our distribution will next lead us to take 
into consideration, sucli crimes and misdemeanors as affect 
men not in their capacity of indi\ddua]s, and in respect of 
their persons or projierty, but in their capacity of mem- 
bers of the commonwealth ; and in respect of those rights 
which are common to all the subjects of the realm. 
These may be divided into seven species; viz., offences 
against the sovereign or civil government ; against re- 
ligion ; against the law of nations ; against public jus- 
tice ; against the public peace ; against the public trade ; 
and against the public health, police or economy. Under 
the first of these heads we shall advert, in the first place, 
to the crime of treason. 


I. [Treason, proditio^ in its very name, (which is bor- 
rowed from the French,) rmpoii;s a betraying, treachery, or 
breach of faith (a);] and the crime of which we here speak, 
is treachery against the sovereign or liege lord (6) : and as 


(a) According to Lord Coke, “trea- 
son ' * comes from trahir, ( S Inst. 4. ) 

(ft) ** It therefore happens only be- 
** tween allies/’ (saith the Mirrour, 
c. 1, s. 7i) ** for treason is indeed a 
general appellation made use of 
** by the law to denote not only of- 
*’ fences against the king and govern- 
” ment : but also that accumulation 
” of guilt which arises whenever a 
” superior reposes a confidence in a 
*' sufe^ect or inferior between whom 


and himself there exists a natural, 
** civil, or even a spiritual relation ; 
** and the inferior so abuses that 
“ confidence, |o forgets the obliga- 
" tions of duty, subjection, and alle- 
'* giance, as to destroy the life of 
*’any such superior or lord. This 
is looked upon as proceeding from 
*' the same principle of treachery in 
" private life, as would have urged 
“ him who harbours it to have con- 
spired in public against his liege 
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it is [the highest civil crime which, considered as a member 
of the community, any man can possibly commit, it ought 
therefore to be the most preeiKsely ascertained. F or if the 
crime of treason be indetenninate, this alone,’ (sfiys the 
president Montescpiieu,) is sufficient to make any govern- 
ment degenerate into arbitrary^ power (c). And yet, by the 
antient common law, there was a great latitude left in the 
breast of the judges to determine what was treason or not 
so, whereby the creatures of tyrannical princes had oppor- 
tunity to create abundance of constructive treasons: that 
is, to raise, by forced and arbitrary constructions, offences 
into the crime and punishment of treason which never 
were suspected to be such. Thus the accroaching or 
attempting to exercise royal j)ower — a very iinceilaiii 
charge — was, in the twenty-first year of Edward the third, 
hold to be treason in a knight of Hertfordshire, who 
forcibly assaulted and detained one of the king’s subjects 
till he paid him i)Ol , ; a crime, it must be owned, well 
deserving of punishment, but which seems to be of a 
complexion very different from that of treason (d). Kill ing 
tiie king’s father or brother, or even his messenger, has 
also fallen under the same denomination (e) : the latter of 
which is almost as tyrannical a docti-ine as that of the 
imperial constitution of Arcadiiis and Ilonorius; which 
deteimincs that any attempts or designs against the minis- 
ters of the prince shall be treason (/). But, however, 


lord and sovereign. And therefore 
for a wife to kill her lord or hus- 
** band, a servant his lord or master, 
** and an ecclesiastic his lord or 
“ ordinary ; these, being breaches of 
** the lower allegiance of private and 
** domestic faith, are denominated 
** petit treasons. But when disloy- 
alty so rears its crest as to attack 
** even majesty itself, it is called, by 
** way of eminent distinction, high 
** treason, being equivalent to the 
** crimen lasa mqjcstatis of the Ro< 


** mans.” 4 Bl. Com. 75. Since 
the time of Blackstone, petit treason 
has been abolished (9 Geo. 4, c. 31, 
s. 2), and it has been thought there- 
fore inexpedient to retain, in these 
Commentaries, the correlative term 
of high treason. 

(c) Sp. L. b. xii. c. 7. 

(d) 1 Hale, P. C. 80. 

(e) Britt, c. 22 ; Hawk. P. C. b. I, 
c. 17, s. 1. 

{f)**Qui fie nece vironm Ulusm 
iriumf qni consiliis et consistor to nostro 
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[to prevent the inconveniences which began to arise in 
England from this multitude of constructive treasons^ the 
statute 25 Edw. III. c. 2, was made, which defines what 
offences only, for the future, should be held to be treason ; 
in like manner as the lex Julia majestatis among the 
Komans, promulgcd by Augustus Ctesar, comprehended 
all the antient laws that had before been enacted to punish 
transgressors against the State (^).] We sliall find that, 
under this statute of Edw. 111., the crime of treason 
consists of five distinct branches (A). 

1. When a man doth compass or imagine the death 
of our lord the king, of our lady his queen, or of their 
“ eldest son and heir.” Under this description it is held 
that a queen regnant (i), — such as Queen Elizabeth and 
Queen Anne,] and our present gTacious sovereign Queen 
Victoria, — [is within the words of the Act, being invested 
with royal power, and entitled to the allegiance of her 
subjects (A); but the husband of such a (jueen is not 
comprised within these words, and therefore no treason can 
be committed against him(/). The king here intended is 
the king in possession, without any respect to his title ; for 
it is held that a king de factOy and not de jurCy — or in other 
words, an usurper that hath got possession of tlie tlu’one, — 


intersnnt, senatorum eliam {nam el ipsi 
pars corporis nostri sunl) vel cujus- 
iibei postremot qui militat nobiscum^ 
cogitaverit (eadem enim severitate vo* 
iuntatem scelerisy qua effeclunif puuiri 
jura voluerint); ipse quidem, utpote 
mqiestalis reuSf gladio feriatur, bonis 
ejus omnibus fiseo nostro addictis**'^ 
Cod. 9, 8, 5. 

{g) Gravin. Orig. 1, s. 34-. 

(A) Blackstone (vol. iv. p. 83> 
notices two additional species of 
treason under the statute of Edward 
the third, viz. 1, ** counterfeiting the 
“ king's great or privy seal ;** and 2, 
counterfeiting the king's money, 
and bringing false money into the 


“ realm, counterfeit to the money of 
** England, knowing the same to be 
** false, to merchandize and make 
** payment withal.” But as to the 
first of these, though the crime re- 
mained a treason under 1 1 Geo. 4 & 
1 Will. 4, c. 68, it is now by 24 & 
25 Viet. c. 98, reduced to an ordi- 
nary felony (vide sup. p. 226) ; and 
the second ranks now, merely as the 
offence of coining ; as to which, vide 
post, c. vx. 

(i) 1 Hale, P.C. 101. 

(Ar) See R. v. Oxford, 9 Car. & 
P. 526. 

(0 3 Inst. 7 ; 1 Hale, P. C. 106. 
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[is a king within the meaning of the statute ; as there is a 
temporary allegiance due to him for his administration of 
the government and temporary protection of the public. 
And therefore treasons committed against Heniy the sixth 
were punished under Edward the fourth, though all the 
line of Lancaster had been previously declared usurpers 
by act of parliament, lint the most rightful heir of the 
crown, (or king de jure^ and not de facto,) who liath never 
had ])lenary possession of the tlirone, — as was tlie case of 
the house of York, during tlie tliree reigns of the line of 
Lancaster, — is not a king, within tliis statute, against 
whom treasons may l)e committed (rti). And a very sensi- 
l)le Avriter on the Crown huv carries the point of pos- 
S(*ssion so far, that ho holds that a king out of possession, 
is so far from having any right to our allegiance by Jiny 
otlier title which hcj may set up against the king in being, 
that we are bound by the duty of our allegialfbe to resist 
him (/^): a (loctrine Avhich he grounds upon the statute 11 
I bin. Vll. c. 1 ; Avhieh is declaratory of the common law, 
and ])ronounces all subjects excused from any penalty or 
Ibrhiiture, Avliich do assist and obey a king de facto. But 
in truth this seems to be confounding all notions of right 
and Avrong : and the consequence Avould be, that when 
Cromwell had murdered the elder Charles, and usurped 
the poAver, though not the name of king, the people were 
bound in duty to hinder the son’s restoration ; and that 
Avere any foreign priilcc to invade this kingdom, and by 
any means to get possession of the Crown — a term, by the 
way, of very loose and indistinct signification— the subject 
Avould be bound by his allegiance to fight for his natiural 
prince to day, and by the same duty of allegiance to fight 
against him to-morrow. The true distinction seems to be, 
that the statute of Henry the seventh does by no means 
command any opposition to a king de jure, but excuses 
tlie obedience paid to a king de facto. When therefore an 
usurper is in possession, the subject is excused and justi^ 
(m) 3 Inst 7; 1 Hale, P. C. 104. (n) Hawk. P. C. b. 1, c. 17, 8. 16. 
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[fied in obeying and giving him assistance; otherwise, 
under an usurpation, no man could be safe, if the lawful 
prince had a right to hang him for obedience to the 
powers in being, as the usurjjer would certainly do for 
disobedience. Nay, further, as the mass of people arc 
imperfect judges of title, (of which, in all cases, possession 
is prima facie evidence,) the law compels no man to yield 
obedience to that prince, whose right is, by want of pos- 
session, rendered uncertain and disj^utablc, till Providence 
shall think fit to intei'posc in his favour, and decide the 
ambiguous claim; and therefore, till he is entitled to 
such allegiance by possession, no treason can be com- 
mitted against him. Lastly, a king who has resigned his 
crown, such resignation being admitted and ratified in 
parliament, is, (according to Sir M. Hale,) no longer the 
object of treason (o). And the same reason holds in case 
the king abdicates the government, or, by actions sub- 
versive of the constitution, virtually renounces the autho- 
rity which he claims by that very constitution ; since, ns 
was formerly observed, when the fact of abdicjition is 
once established and detennined by the proper judges, 
the consequence necessarily follows that the throne is 
thereby vacant, and he is no longer king (p). 

Let us next see what is a compassing or imagining the 
deatli of the king, &c. These are synonymous terms ; the 
word compass^ signifying the purpose or design of the mind 
or will (y) ; and not, as in common si)eech, the carrying 
such design into effect (r) , and, therefore, an accidental 
stroke, which may mortally wound the sovereign per infor- 
tunium^ without any traitorous intent, is no treason. As 
was the case of Sir Walter Tyrrcd ; who, by the command 
of King William Rufus, shooting at a hart, the .arrow 
glanced against a tree and killed the king upon the 

(o) 1 Hale, P. C. 104. any man, if demonstrated by some 

(p) Vide sup. vol. ii. p. 4#55. evident fact, was equally penal as 

(q) **By tbe antient law the com- homicide itself. (S Inst. 5.) 
poiHikg or intending the death of (r) 1 Hale, P. C. 107« 
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[spot ( 5 ^. But as tins compassing or imagining is an act 
of the mind, it cannot possibly fall under any judicial cog- 
nizance, unless it be demonstrated by some open or overt 
act. And yet the tyrant Dionysius is recorded to have 
executed a* subject barely for dreaming that he had killed 
him; which was held for sufficient proof, that he had 
thought thereof in his waking hours (<)• 

But such is not the temper of the English law; and 
therefore it is necessary that there shall appear an ojien or 
overt act of a more full and explicit nature, to convict the 
traitor upon (m). The statute expressly reepures that the 
accused be thereof, mioii sufficient })i*oof, attainted of 
“ some ojien act by men of his own condition.” Thus to 
])rovide weapons or ammunition for the jiuqiose of killing 
the king, is held to 1)0 a paljiablc overt act of treason in 
imagining his death {x). 

To consjiirc to imprison the king by force, and move 
towards it by asscmliling company, is gin ovcii; act of 
compassing the king’s death (y). For all force, used to 
the person of the king, in its consequence may tend to 
his death; and is a strong presumption of something 
worse intended than the jiresent force, by such as have so 
far thrown off their bounden duty to their sovereign ; it 
being an old observation, that there is generally but a 
short interval between the ])risons and the graves of 
princes. There is no question, also, but that taking any 
measures to render such treasonable puiposes effectual, — 
as assembling and consulting on the means to kill the 
king,— is a sufficient overt act of treason {z). 

(s) 3 Inst. 6. ^ wliereby any corruption of blood 

(/) Plutarch in vt7. Dionysii. may ensue. 

(it) By 7 Will. 3, c. 3, s. 8, it is (a:) 3 Inst 12. 
provided* “ that no evidence shall (y) 1 Hale, P. C. 109. 

“ be admitted or given of any overt (t) "The law tendercth the safety 
“ act that is not expressly laid in “ of the king with an anxious con- 
“ the indictment, against any per- “ cern, and, if I may use the ex- 
** son or persons whatsoever.” And ** pression, with a concern bordering 
this seems to extend to all treasons ** on jealousy. It considercth the 
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[How far mere words spoken by an individual and not 
relative to any treasonable act or design then in agitation, 
shall amount to treason, has been formerly matter of 
doubt. We have two instances in the reign of Edward 
the fourth, of persons executed for treasonable words,— 
the one a citizen of London, wlio said he would make his 
son heir of the crown^ being the sign of the liouse in which 
he lived ; the other a gentleman, whose favoiii’ite buck the 
king killed in hunting, whereupon he wished it, horns and 
all, in the king’s belly (a). These were esteemed liard 
cases : and the Chief J iistice Markham rather chose to 
leave his place, than assent to the latter judgment (6). 
But now it seems clearly to be agreed, that, by the com- 
mon law and the statute of Edward the third, words spoken 
amount only to a high misdemeanor and no treason. For 


‘ wicked imaginations of the heart 
' in the same degree of guilt as if 

* carried into actual •xecution, from 

* the moment measures appear to 

* have been taken to render them 
‘ effectual. And therefore if con- 
‘ spirators meet and consult how to 

* kill the king, though they do not 

* then fall upon any scheme for that 

* purpose, tills is an overt act of 

* compassing his death ; and so are 
‘ all means made use of, — be it ad- 
‘ vice, persuasion, or command, — to 
' incite or encourage others to coin- 

* mit the fact or join in the at- 
‘ tempt ; and every person who hut 
‘ assenteth to any overtures for that 

* purpose will be involved in the 
same guilt. 

** The care the law hath taken for 
‘ the personal safety of the king is 
' not confined to actions or attempts 

* of the more flagitious kind — to 

* assassination or poison, or other 

* attempts directly or immediately 
aiming at his life :* it is extended 

“ to everything wilfully and delibe- 


rately done or attempted, whereby 
** his life may be endangered : and 
“ therefore the entering into mea- 
“ sures for deposing or imprisoning 
“ him, or to get his person into the 
power of the conspirators — these 
** oftences are overt acts of treason 
** within this branch of the 25 Edw. 
“ 3, c. 2.’'—Fost. 19 t, 195. 

(a) 1 Hale, P.C. 115; 4 Bl.Com. 
p. 80. The cases here referred to 
by lllackstnne, are those of William 
Walker and of Sir Thomos Burdet. 
But it is said in Stow’s Chroii. p. 
415, that the charge against Walker 
was for words spoken against the 
title of the king when he was pro- 
claimed ; and it appears from Cro. 
Car. p. 121, th^y^ the charge against 
Burdet w<is of having conspired lo 
kill tlic king and prince by casting 
their nativity, foretelling their speedy 
death, and scattering papers contain- 
ing the prophecy amongst the peo- 
ple .—See Foss’s Judges of England, 
vol, iv. pp. 414 — 416. 

(5) 1 Hale, P.C. 115. 
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[they may be spoken in heat^ without any intention ; ov be 
mistaken, perverted or misremembered by the hearers; 
their meaning depends always on their connexion with 
other words and things ; they may signify differently, even 
according to the tone of voice with wliich they are de- 
livered ; and sometimes silence itself is *orc ex])ressive 
than any discourse. As, therefore, there can be nothing 
more e(piivocal and ambiguous than words, it would in- 
deed be unreasonable to make them amount to treason; 
and accordingly in the fourth year of Charles the first, on 
a reference to all the judges, concerning some very atro- 
cious words spoken by one Pyne, they certified to the 
king, that though the woi*ds w'ero as wicked as might bo, 
‘‘ yet there was no treason : for, unless it be by some par- 
“ ticular statute, no words will be treason (c).” If the 
words be set down in writing, it argues more deliberate 
intention ; and it has been held that writing is an overt 
act of trciason, for scribere est agere. But even in this 
case, the bare words un; not tlip treason, but the deliberate 
act of writing them. And such wTiting, though unpub- 
lished, has in some arbitrary reigns convicted its author 
of treason : jmi-ticularly in the cases of one Peachuin, a 
clergyman, for treasonable passages in a sermon never 
jweached (rZ) ; and of Algernon KSidney, tor some pa])ers 
found in bis closet ; which, had they been plainly rela- 
tive to any ])revious formed design of dethroning or mur- 
dering the king, might doubtless have been pro]icrly read 
in evidence as ovcit acts of that treason, which Avas spe- 
cially laid in the indictment («). But being merely specu- 
lative, without any intention, so far as ap])eared, of making 
any public use «)f them, the convicting the authors uj)0]i 
such an insufficient foundation has been universally dis- 
approved. Pcachum was therefore pardoned ; and though 
Sidney indeed was executed, yet it was to the general 

(c) Pyne’s case, Cro. Car. 117; (rf) IVilliama’s case, ubi sup. 
Williams’s case, ibid. 126. (<») Foster, 198. 
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[discontent of the nation, and his attainder was afterwards 
reversed by parliament. There was then no manner of 
doul)t but that the publication of such a treasonable 
writing, was a sufficient overt act of treason at the com- 
mon law (/) ; though of late even that has been ques- 
tioned. # 

2. The second species of treason is, ‘‘ if a man do 
“ violate the king’s companion, or the king’s eldest 

daughter unmaniod, or the wife of the king’s eldest 
son and heir.” liy the king’s companion, is meant his 
wife; and by violation is understood carnal knowledge, 
as well without force as with it. And this is treason in 
both 2 )artics, if botli be consenting, as some of the wives 
of Henry the eighth by fatal experience evinced. The 
])laiii intention of this law is to guard the blood royal 
from any suspicion of bastardy, whereby the succession to 
the crown might be rendered dubious; and thcridbre 
when this reason ceases, the law ceases wuth it ; for to 
violate a cpieen, or 2 )rincpss, doAvager is held to be no 
treason (y). In like inanmu’ as, by the feudal hiAv, it Avas 
a felony and attended Avith a forfeiture of the fief, if the 
vassal vitiated the Avife, or daughter, of Ins lord (A) ; but 
not so, if he only vitiated his AvidoAv(2), 

3. The third sjACcies of treason is, if a man do levy 
wav against our lord the king in his realm.” And this 

may be done by taking arms, not only to dethrone the 


(/) 1 Hale, P.C. 118; Hawk. P. 
C. b. 1, c. 17, s. 32. 

(^) 3 Inst. 9. The instances spe^ 
cified in 25 Edw. 111. c.2, however, 
do not prove much consistency in the 
application of this reason ; for tlierc 
is no protection given to the wives 
of the younger sons of the king; 
though their issue must inherit the 
crown before the issues of the king’s 
eldest daughter; and her chastity 


is only inviolable before marriage, 
whilst her children would be clearly 
illegitimate. Before the twenty-fifth 
year of Edward the third, it was 
held to be trefson not only to vio- 
late the wife and daughter of the 
king, but also the nurses of his 
children, les norices de lour ei^fans, 
(Christian’s Bldbkstone.) 

(A) Pend. 1. 1, t. 5. 

({} Ibid. 
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[king, but under pretence to reform religion or the laws (/tr), 
or to remove evil councillors, or other grievances, whether 
real 0r pretended (/). For the law docs not, neither can it, 
permit any private man, or set of men, to interfere forcibly 
in matters of such high importance ; especially as it has 
established a sufficient i)ower for these pur])oses in the high 
court of parliament. Neither docs the constitution justify 
any private or particular resistance, for private or ])articular 
grievances ; though in cases of national opjuession, the 
nation ha? very justifiably risen as one man, to vindicate 
the original contract subsisting between the king and his 
people. To resist the king’s forces, ])y defending a castle 
against them, is a levying of war; and so is an insurrec- 
tion Avith an avowed design to ])ull down aU inc]osur^^s, all 
brothels, and the like ; the universality of the design 
making it a rebellion against the state, an usurpation of 
the powers of government, and an insolent invasion of the 
king’s authority (m). But a tumult with a view to pidl 
doAvn a parti(;ular house, or lay open a particular enclosure, 
amounts ftt most to a riot ; this being no general defiance 
of public govemment. So if tAvo subjects (piarrel and levy 
war against each other, — in that spirit of private Avar which 
prevailed over all EnrojAc in the early feudal times (w), — it 
is only a great riot atid contempt, and no treason. Thus it 
happened between the Earls of Hereford and Gloucester, 
in the tAventieth year of Edward the first ; Avho raised each 
a little army, and committed outrages upon each other’s 
lands, burning houses, attended Avith the loss of many 
lives : yet this was held to be no treason, but only a great 
misdemeanor (o).^ A bare consj)iracy to levy war, docs 
not amount to this species of treason ; but if particularly 
pointed at the person of the king or Ids government, it 
falls Avithin the first species, — auz., of compassing or ima- 
gining the king’s death (p).] 

(A:) Doug. 590. (») Robertson, Chas. V., vol. i.45, 

(0 Hawk. P. C. b. 1, c. 17, s, 25. 280. 

(m) 1 Hale, P.C. 132, (o) 1 Hale, P. C. 136. 

(/)) 3 Inst. 9 ; Foster, 211, 213. 
R 
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4. If a man be adherent to the king’s enemies in his 
realm, giving to them aid and comfort in the realm or 
elsewhere,” he is also declared guilty of treason. «This 

must likewise be proved by some overt act, as by giving 
them intelligence (y) ; by sending them provisions; by sell- 
ing them arms; by treacherously sun-endering them a 
fortress, or the like (/•). By enemies, are here understood 
the subjects of foreign potrers with whom we are at open 
war. As to foreign pirates or robbers who may happen to 
invade our coasts, without any open hostilities between their 
nation and our own, and without any commission from any 
prince or state at enmity with the Crown of Great Britain, 
— the giving them assistance is also clearly treason ; either 
in the light of adhering to the public enemies of the king 
and kingdom, or else in that of levying war against his 
majesty (s). And, most indisputably, the same acts of 
adherence or aid, which, when ai)plied to ^’eign enemies, 
will constitute treason under this branch of the statute, 
will, when afforded to our own fellow-subjeets in actual 
rebellion at home, amount to the same crime, under the 
description of levying war against the king (t). But to 
relieve a rebel, fled out of the kingdom, is no treason ; for 
the statute is taken strictly, and a rebel is not an enemy ; 
an enemy being always the subject of some foreign prince, 
and one who owes no allegiance to the cro\vn of Eng- 
land (t^). And, if a person be under circumstances of 
actual force and constraint, tlirough a well-grounded ap- 
prehension of injury to his life or person, this fear or com- 
pulsion will excuse his even joining with either rebels or 
enemies in the kingdom, provided he leaves them when- 
ever he hath a safe opportimity.] 

5. [The last species of treason under this statute is, If 
a man slay the chancellor, treasurer, or the king’s jus- 

** tices of the one bench or the other, justices in eyre or 

(9) Dr. Hensy’s case, 1 Biurr. 650 ; (/) Ibid. 216. 

R. V. Stone, 6 T. R. 527- (u) Hawk. P. C. b. 1, c. 17, s. 

(r) 3 Inst. 10. 28. 

ij) Foster, 219. 
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[‘^justices in assize, and all other justices assigned to hear 
and determine, being in their places doing their offices.” 
Thcs5 high magistrates, as they represent the king’s ma- 
jesty during the execution of their offices, arc therefore for 
the time equally regarded by the law. But this statute 
extends only to the actual killing of them, and not to 
wounding or a bare attempt to kill them. It extends also 
only to the officers therein specified; and therefore the 
barons of the Exchequer, as such, are not within the pro- 
tection of this Act (a:) ; but the lord keeper, or commis- 
sioners, of the Great Seal now seem to be within it, — by 
virtue of the statutes 5 Eliz. c. 18, and 1 Will. & Mary, 
c. 21 (y). 

Thus careful was the legislature in the reign of Edward 
the third, to specify and reduce to a cei*tainty the vague 
notions of treason tj^at had formerly ])revailcd in our courts. 
But the Act does not stop here, but goes on : Because 
other like cases of treason may happen in time to come, 
which cannot be thought of or declared at present, it is 
accorded, that if any other case suj)posed to be treason, 
which is not above specified, doth happen before any 
“judge, the judge shall tarry without going to judgment 
“ of the treason, till the cause be showed and declared 
“ before the king and his parliament, whether it ought 
to be judged treason or other felony.” Sir M. Hale is 
very high in liis encomiums on the great wisdom and care 
of the parliament, in thus keeping judges within the proper 
bounds and limits of this Act, by not suffering them to 
run out upon their own opinions into constructive treasons, 

(x) 1 Hale, P. C. 231. land, except those above specified, 

iy) By the statute 7 A^ne, c. 21, shall be construed as treason in 

it is made treason to slay any of the Scotland, which are not treason in 

lords of session, or lords of justiciary, England: and that all persons pro- 
sitting in judgment. It is also pro- secuted in Scotland, for treason, or 

vided, that the crimes of treason, misprision thereof, shall be tried in 

and misprision of treason, shall be the same manner as if they had 
exactly the same in England and been prosecuted for the same crime 
Scotland ; and that no acts in Scot- in England. 

b2 



244 


BOOK VI. — OF CRIMES. 


[thoBgli in cases that seem to them to h«ive a like parity 
of reason; but reserving them to the decision of parlia- 
ment ( 2 f).* This is a great security to the public, the 
judges, and even this sacred Act itself; and leaves a 
weighty memento to judges to be careful, and not over- 
hasty in letting in treasons by construction or interpreta- 
tion, especially in new cases that have not been I’csolved 
and settled. Sir M. Hale also observes, that as the autho- 
ritative decision of these castts omissi is reserved to the 
king and ])arlianient, the most regular way to do it is by 
a new declarative Act; and therefore the opinion of any 
one or of both houses, (though of very respectable weight,) 
is not that solemn declaration referred to by this Act, as 
the only criterion for judging of future treasons (m). 

In consc<pience of this ])ower, — not originally indeed 
granted by the statute of Edward the third, but constitu- 
tionally inherent in every subsequent parliament, which 
cannot be abridged of any rights by the act of a precedent 
^ne, — the legislature w’as extremely liberal in declaring new 
treasons in the unfortunate reign of King Kichard the 
second ; as yiarticularly the killing of an ambassador was 
made so. Which seems to be founded upon better reason 
than tlie multitude of other points that were then strained 
up to this high offence ; the most arbitrary and absurd of 
all which was by the statute 21 Ric. 11. c. 3, — which 
made the bare purpose and intent of killing or deposing 
the king, without any overt act to demonstrate it, treason. 
And yet so little effect have over-violent laws to prevent 
any crime, that within two years afterwards this very 
prince was both deposed and murdered. , And in the very 
first year of his successor’s reign an Act was passed, re- 
citing that no man knew how height to behave him- 
self, to do, speak or say, for doubt of such pains of trea- 
son ; and therefore it was accorded, that in no time to 
come any treason be judged, otherwise than was ordained 
**,by the statutes of King Edward the third ”(i). Tliis at 

(z) 1 Hale, P. C. 250. (&} Stat. 1 Hen. 4, c. 10. 

(a) Ibid. 
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[once swept away the whole load of extravagant treasons, 
introduced in the time of Richard the second. 

But aftenvards, between the reign of Henry the fourth 
and Queen Mary, and particularly in the bloody reign of 
Henry the eighth, the spirit of inventing new and strange 
treasons was revived. Among which, we may reckon the 
offences of clipping money ; breaking prison or rescue when 
the prisoner is committed for treason ; buniing houses to 
extort money: stealing cattle by Welshmen; counter- 
feiting foreign coin ; wilful poisoning ; execrations against 
the king, calling him opprobrious names by public writing; 
refiising to abjure tlie i) 0 ])e; deflowering or marrying, 
without the royal liecucc, any of tlie king’s eliildriui, 
sisters, aunts, ne})hews or nieces; bare solicitation of the 
chastity of the queen or ]>rinecss, or advances made by 
themselves ; marrying with the king, by a woman not a 
virgin, Avithout previously discovering to him such her 
unchaste life ; judging or believing^ (manifested by an 
overt act,) the king to have been lawfully married to Anife 
of Cloves; derogating from the king’s royal style and 
title, impugning his supremacy, and assembling riotously 
to tlie number of twelve, and not dis[)ersing upon pro- 
clamation. All Avhich new-fangled treasons Averc totally 
abrogated by the statute] 1 Edward VI. c. 12, (con- 
firmed by statute 1 Mary, c. 1), Avhlch [once more re- 
duced aU treasons to the standard of the statute of the 
twenty-fifth year of Edward the third.] But since the 
reign of Mary, addition has again been mjide to the 
number of treasonable offences created by act of pjir- 
liament. For [\^y statute 1 Anne, st. 2, c. 17, s. 3, if 
any person shall endeavour to deprive or hinder any 
person, being the i(kt in succession to the Crown accord- 
ing to the limitations of the Act of Settlement, from suc- 
ceeding to the Crown, and shall maliciously and directly 
attempt the same by any OA'crt act,— such offence shall 
be treason. By statute fi Anne, c. 7, if any person shall 
maliciously, .advisedly, and directly, bj Avritiiig or print- 
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[ing, maintain and affirm that any other person hath any 
right or title to the Cro^vn of tliis realm, otherwise than 
according to the Act of Settlement ; or that the kings of 
this realm, with the authority of parliament, are not able to 
make laws and statutes to bind the Crown and the descent 
thereof, — such person shall be guilty of treason. This 
offence, (or indeed maintaining this doctrine in anywise, 
that the king and parliament cannot limit the Crown,) 
was once before made treason by statute 13 Eliz. c. 1, 
during the life of that ])riiicess. And after her decease, it 
continued a high misdemeanor ; punishable with forfeiture 
of goods and chattels, even in the most flom-ishing era of 
indefeasible hereditary right, and jure divino succession. 
But it was again raised into treason, by the statute of Anne 
above mentioned, at the time of a projected invasion in 
favour of the then pretender ; and upon this statute one 
Matthews, a printer, was convicted and executed, in 1719, 
for printing a treasonable jmmphlet, entitled Vox populi 
€bx jDci”(c).] Lastly, by 36 Geo. III. c. 7(d), if any 
person shall, within the realm or without, compass, imagine 
or intend death, destruction, or any bodily harm tending 
to death or destruction, maim or wounding, imprisonment 
or restraint of the person of the king, his heirs and suc- 
cessors ; and shall express, utter or declare such intention 
by publishing any printing or writing, or by any overt 
act, — he shall be adjudged a traitor. 


(c) State Tr. ix. 680. 

{d) The 36 Geo. 3, c. 7 (which 
was at first temporary only), was 
made perpetual by 57 Geo. 3, c. 6 ; 
and it having been doubted whe- 
ther it extended to Ireland, it is 
now expressly extended to that 
country by 11 & 12 Viet. c. 12. It 
was also provided by the Act of 
Geo. 3, that it should be treason to 
compass, imagine or intend (such 
iiiteation being expressed by print, 
writing, or overt act,) to deprive or 
depose the king or his successors 


from the style, honour or kingly 
name of the imperial Crown, or to 
levy war within the realm, in order 
by force to compel the sovereign to 
change his if.easures or counsels, or 
to overawe either house of parlia* 
ment ; stir any foreigner with 
force to invade this realm, or any of 
the king’s dominions. But as to this 
part of its enactments, the statute of 
Geo. 3 is now repealed, and the of- 
fences are differently dealt with, by 
11 & 12 Vict. c. 12 ; as to which, 
vide post, p. 250. 
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[Thus much for the crime of treason, or ImscB majestatisy 
in all its branches (e); which consists, we may observe, 
originally, in gi’ossly counteracting that allegiance ■which is 
due from the subject by cither birth or residence ; though, 
in some instances, the zeal of our legislators to stop the 
progress of some highly pernicious ])racticcs has occasioned 
them to depart a little from this primitive idea. It is now, 
however, time to pass on from defining the crime, to de- 
scribing its punishment.] 

The offence of treason is, (by exception from the general 
nile of the Crown law,) subject to limitation in respect 
of time. For by 7 Will. 111. c. 3, no person shall be 
prosecuted for treason, but within tlirec years after the 
commission of the offence; excei)t in the case of a de- 
signed assassination of the sovereign, by poison or other- 
wise (/). 

The punishment of treason is very solemn and terrible. 
1. That the offender be drawn on a hurdle, to the place 
of execution. 2. That he be hanged by the neck, until 
he be dead. 3. That his head be severed from the body. 
4. That his body be divided into four quarters. 6. That 


(e) Besides the above treasons, 
Blackstone (vol. iv. pp. S8 et 
seq.) mentions many others created 
since the reign of Mary, which he 
divides into — 1st, such as relate 
to Papists; 2nd,*such as relate to 
falsifying the coin or other royal sig- 
natures : and 3rd, those created for 
the security of the Protestant suc- 
cession in the bouts of Hanover. 
But the statutes of the two first 
classes, have been rep||ped by the 
7 & 8 Viet. c. 102, and 2 Will. 4, 
c. 34 ; and those of the third, (with 
the exception of such as are no- 
ticed in the text,) have lost their 
importance by the extinction of the 
line of the Pretender, against whom 
their provisions were directed. It 


may also be here observed, that the 
statute 3 & 4 Viet. c. 32, — which ap- 
pointed the late Prince Consort re- 
gent to any issue of Her Majesty 
coming to the throne before the age 
of eighteen, — contains a clause (sect. 
4), making it a treasonable offence 
in any person who shall marry (or 
be concerned in procuring the mar- 
riage of ), without consent of the re- 
gent, and assent of the two houses 
of parliament, “ the king or queen 
of this realm, for whom a regent is 
hereby appointed." 

if) As to the law relative to the 
manner of indictment, arraignment, 
trial and attainder in treason (which 
is in some respects peculiar), vide 
post, CC. XV 111. XXII. 
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his head and quarters shall be at the disposal of the Crown, 
But the king may, after sentence, by warrant under his 
sign-manual countersigned by a principal secretary of 
state, change the whole sentence into beheading. And 
the sentence upon women, (the decency due to wliosc sex 
forbids the exposing and publicly mangling their bodies,) 
is, to be drawn to the place of execution, and hanged by 
the neck until they be dead (ff). 

The consequences of judgment for the crime of treason, 
viz. attainder, forfeiture and corruption of blood, must be 
referred to the latter end of this book, when wc shall 
treat of them all together, — as w ell in treason, as for other 
offences (A). 

We proceed next to consider cerfain offences which 
though they fall short of treason, arc, like it, injurious to 
the person, prerogative, or government of the sovereign. 

IT. The offence of misprision of treason. 

[Misprisions, a term derived from the old French mesprisj 
a neglect or contempt, arc, in the acceptation of our law, 
generally understood to be all such high offences as are 
under the degree of capital, but closely bordering thereon : 
and it is said that a misprision is contained in every trea- 
son and felony whatsoever ; and that, if the king so please, 
the offender may be proceeded against for the misprision 


(g) In Blackstone’s time (see vol. 
iv. p. 92), the punishment of trea- 
son was still more dreadful ; for as 
the law then stood (in addition to 
solemnities which still obtain), the 
traitor, if a male, was, 1st, to be 
drawn on a sledge or hurdle to the 
gallows; 2nd, to be hanged by the 
neck, and then cut down alive ; and 
3rdly, his entrails were to be taken 
out and burned while he was yet 
alive. And if a woman, she was 
to be drawn to the gallows, and 


there burned alive. But the sen- 
tence was altered to the form in 
which it is stated above, by 30 
Geo. 3, c. 48, s. 1, and 54 Geo. 3, c. 
146. ** 

The antient punishment of trea- 
son, (according to Sir E. Coke,) is 
warranted by divers examples in 
Scripture; for Joab was drawn, Bi- 
than was hanged, Judas was em- 
bowelled, and so of the rest. (3 Inst. 
211 .) 

(/*) Vide post, c. xxiii. 
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[only (i). And upon the same principle, while the jurisdic- 
tion of the Star Chamber subsisted, it was held that the 
king might remit a prosecution for treason, and cause the 
delinquent to be censured in that court merely for a high 
misdemeanor : as happened in the case of Roger, Earl of 
Rutland, in the forty-tliird year of Elizabeth, who was con- 
cerned in the Earl of Essex’s rebellion (J).] Misprisions 
are generally divided in our books [into two sorts ; nega- 
tive, which consist in the coticealnient of something which 
ought to be revealed ; and positive, which consist in the 
commission of something which ought not to be done.] 
The latter, however, are not denominated in common 
language as misprisions, but ratlier as contempts or high 
misdemeanors {k). Misprision of treason consists [of tlic 
bare knowledge and concealment of treason, without any 
degree of assent thereto, for any assent makes the party 
a principal traitor ; as indeed the concealment, which was 
construed aiding and abetting, did at the common law ; 
in like manner as the knowledge of a plot against the 
State, and not revealing it, was a capital crime at Florence 
and other States of Italy (Z). But it is now enacted by 
the statute 1 & 2 P. & M. c. 10, that a bare concealment 
of treason, shall be only held a misprision. 

This concealment becomes criminal if the party apprised 
of the treason does not, as soon as conveniently may be, 
reveal it to some judge of assize or justice of the peace (w). 
But if there be any probable cii’curastances of assent, — as 
if one goes to a treasonable meeting, knowing beforehand 
that a conspiracy is intended against the king ; or, being 
in such company once by accident, and having heard such 
treasonable conspiracy, meets the same company again, 
and hears more of, but conceals it : — this is an implied 
assent in law, and jnakes the concealer guilty of actual 
treason (a). 

(t) Year Book, 2 Rich. 3, 10; lectanea Juridica, vol. ii. p. 1 — 241. 

Stauhdf. P.C. 37 ; Kel. 71 ; 1 Hale, {k) 4 BJ. Com. 121. 

P.C. 374; Hawk. P.C. b. 1, c. 20. (/) Guicciard. Hist. b. 3 and 13. 

(j) Hudson, of the Court of Star (w) 1 Hale, P. C. 372. 

Chamber, MS. ii| Mus. Brit. ; Col- (»} Hawk. P. C. b. 1, c. 20, s. 3. 
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[The punishment of misprision of treason is loss of the 
profit of lands during life, forfeiture of goods, and impri- 
sonment during life (o) ; which total forfeiture of the 
goods was originally inflicted while the offence amounted 
to principal treason, and, of course, included in it a felony 
by the common law.] It is, therefore, no exception to 
the general rule laid down in a former chapter, that, 
wherever an offence is punished by such total forfeiture, 
it is felony at the common law ( jp). 

III. A third offence falling under the denomination of 
the present chapter, is one provided against by 5 & 6 
Viet. c. 51. It is that of a person who shall wilfully 
discharge, or point, aim, or present, at the person of the 
Queen, any gun or other arms, whether containing explo- 
sive materials or not ; or shall strike at or attempt to throw 
any thing upon the Queen’s person ; or produce any fire- 
arms or other arms, or any explosive or dangerous matter, 
near her majesty’s person ; — with intent, in any of these 
cases, to injure or alai*m her, or to commit a breach of 
the peace. And any one so offending, is guilty of a high 
misdemeanor; and is made liable to penal servitude for 
seven or not less than three years ; or to imprisonment for 
not more than three years, and (if the court shall so direct) 
whipped not more than thrice during that period (y). * 

lY. A fourth offence of this nature has also been 
made the subject of recent legislation. For by 11 & 12 
Viet. c. 12, intituled An Act for the better security of 

the Crown and Government of the United Kingdom,” 
it is enacted, that if any person shall,— T^l^hin the imited 
kingdom, or without, — compass, imagine, invent, devise, 
or intend to deprive or depose the Queen, her heirs or 
successors, from the style, honour, or royal name of the 
imperial Crown of the united kingdom, or of any of her 
majesty’s dominions and countries ; or to levy war against 
her majesty, her heirs or successors, within any part of the 

(o) 1 Hale, P. C. 374. (g) See 5 & 6 Viet. c. 51 ; 16 & 17 

(p) Vide sup. pp. 9% 95. V ict. c. 99; 20 & 21 Viet. c. 3. 
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united kingdom, in order by force or constraint to compel 
her or them to change her or their measures or counsels, 
or in order to put any force or constraint upon, or to inti- 
midate or overawe, both houses or either house of parlia- 
ment (r); or to move or stir any foreigner or stranger witli 
force to invade the united kingdom, or any other of her 
majesty’s dominions or countries under the obeisance of 
her majesty, her heirs or successors; and shall express, 
utter or declare such compassings, imaginations, inven- 
tions, devices or intentions, or any of them, by publishing 
any printing or writing, or by any overt act or deed; — 
the person so offending shall be guilty of felony ( 5 ). And 
on conviction he is liable, at the discretion of the court, 
to be sentenced to penal servitude for life, or for any term 
not less than three years ; or to be imprisoned for any term 
not exceeding two years, with or without hard larbour, as 
the court shall direct (<). And there is a proviso, that 
if the facts alleged in the indictment, or proved on the 
trial of any person charged with felony under 11 & 12 
Viet. c. 12, shall amount in law to treason, — such indict- 
ment shall nevertheless not be deemed void, erroneous or 
defective; nor shall such jicrson be entitled to be acquitted 
of such felony; but that no person tried for the felony, 
^shall afterwards be prosecuted for treason upon the same 
facts (m). 

V. A fifth offence of this native [may be by speaking 
or writing against the sovereign ; cursing or wishing him 

(r) As to the treasonable offence of Viet. c. 99 ; 20 & 21 Viet c. 3. 

levying war against the king in his (u) This Act also brought within 
realm, vide sup. p. 240. It is to be its provisions the expression, utter- 
observed that nothing contained in anceor declaration of any such com- 
the present Act, is to lessen the passings, imaginations, inventions, 
force or in any manner affect any- devices or intentions as are mcn- 
thing enacted by the statute of tioned in the text, by open and ad^ 
Edw. 3. vised speaking only ; but by sect 4, 

(s) I’hree prosecutions under this prosecutions for such felonies were 

statute, will be found reported in 3 to be had only within a certain period 
Cox, C. C., pp. 509, 517, 526. after the passing of the Act ; which 

{t) 11 Si 12 Viet. c. 12 i 16 & 17 period has now expired. 
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[ill ; giving out scandalous stories concerning liim,] —as as- 
serting falsely that he labours under mental derange- 
ment (t), — or [doing any thing that may tend to lessen him 
in the esteem of his subjects, may weaken his government, 
or may raise jealousies between him and his people. It 
has been also held an olfence of this species, to drink to 
the pious memor}’’ of a traitor ; or for a clergyman to absolve 
persons at the gallows, who there persist in the treasons for 
whicli they die ; these being acts which impliedly encourage 
rebellion : and for this species of contempt a man may not 
only be fined and imprisoned, but suffer corporal punish- 
ment (m). 

VI. Under the general title of this chapter we must 
also advert to PrcBmunire, And this offence, which foims 
the subject of many stringent statutes still unrepealed 
though long since dormant, deserves, from its connection 
with our political and ecclesiastical history, a more full 
and particular consideration, than its degree of importance 
as a matter of practical law might appear to deserve (v). 

The oficnce of praimunirey was so called from the words 
of the writ preparatory to the x>rosccution thereof : premnu'- 
nire facias A, P.(x), cause A. B. to be forewarned that 

t (t) See R. V. Harvey, 2 B. Sc C. upon a pramunire are unheard of in 
257. our courts. There is only one in- 

(u) Hawk. P. C. b. 1, c. 23, a. 3. stance of such a prosecution in the 

Blackstone remarks (vol. iv. p. 123), State Trials; in which case the pe- 
that in the antient German empire, naltics of apramunire were inflicted 
such persons as endeavour to sow upon some persons for refusing to 
sedition and disturb the public Iran- take the oath of allegiance in tlie 
quill ity were condemned to become reign of Charles the second. Harg. 
the objects of public notoriety and St. Tr. vol. ii. pc 468. — Ch. 

derision, by carrying a dog upon (^) A barbarous word for pramo^ 
their shoulders from one great town neri. Pramuneo, in law Latin, is 
to another. The £mpe;rors Otho the used in all its tenses and participles 
first and Frederick Barbarossa in- for pramoneo, or cito, (Ducange, 
flictedthis punishment on noblemen Gloss.) Fuller (Cent. xiv. p. 148) 
of the highest rank; Blackstone cites suggests that pramunire means to 
Mod. Un. Hist xxix. 28, 119. fence and fortify the regal* power 

(v) The terrible penalties of a from foreign assault; and this is 
pramunire are denounced by a great adopted by D’Aubign5 in his Hist, 
variety of statutes, yet prosecutions of the Reformation, (vol. v. p. 107.) 
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[he appear before us to answer the contempt wherewith he 
stands charged ; which contempt is particularly recited in 
the preamble to the writ (y). It took its original, from the 
exorbitant power claimed and exercised in England by the 
Pope ; which, even in the days of blind zeal, was too heavy 
for our ancestors to bear. 

It may justly be observed, that religious principles, — 
which, when genuine and pure, have an e\ddent tendency 
to make their professors better citizens as well as better 
men, — have, when perverted and erroneous, been usually 
subversive of <;ivil government ; and been made both the 
cloak and the instrument, of every pernicious design that 
can be harboured in the heart of man. The unbounded 
authority that was exercised by the Druids in the west, 
under the influence of ]^agan superstition, and the terrible 
ravages committed by the Saracens in the cast, to propa- 
gate the religion of Mahomet, — both witness to the truth 
of that antient universal observation, that, in all ages and 
in all countries, civil and ecclesiastical tyranny are mutually 
productive of each other. It is, therefore, the glory of the 
Church of England, that she inculcates due obedience to 
lawful authority; and hath been, as her prelates on a trying 
occasion once expressed it, in her principles and practice 
most unquestionably loyal {z). The clergy of her persua- 
sion, holy in their doctrines, and unblemished in their lives 
and conversation, are also moderate in their ambition, and 
entertain just notions of the ties of society and the rights of 
civil government. As in matters of fiiith and morality they 
acknowledge no guide but the Scriptures, so in matters of 
external polity ^and of private right they derive all their 
title from the civil magistrate ; they look up to the king as 
their head, to the parliament as their lawgiver ; and pride 
themselves in nothing more justly thdn in being true 
members of the Church, emphatically law established. 
Whereas the notions of ecclesiastical liberty in those who 

But the account of the word given 1534. 

by Ducange, seems the true one. («) Address to James the second, 

(y) Old Nat. Brev. 101, edit. 1637. 
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[differ from them, as well in one extreme as in the other, (for 
we here only speak of extremes,) are equally and totally 
destructive of those ties and obligations by which all 
society is kept together: equally encroaching on those 
rights which reason and the original contract of every fi’ec 
state in the universe, have vested in the sovereign power; 
and equally aiming at a distinct independent supremacy 
of their own, where sjnritual men and spiritual causes are 
concerned. The dreadful effects of such a religious bigotry, 
when actuated by erroneous principles, even of the pro- 
testant kind, are sufficiently evident from the history of 
the anabaptists in Germany, the covenanters in Scotland, 
and that deluge of sectaries in England who murdered 
their sovereign, and overturned the church and monarchy. 
But these horrid devastations, the effects of mere madness, 
or of zeal that was nearly allied to it, though violent and 
tumultuous, were but of short duration : whereas the pro- 
gress of papal policy, long actuated by the steady counsels 
of successive pontifls, took deeper root; and was at length, 
in some places with difficulty, in others never yet extirpated. 
For this we might call to witness the black intrigues of the 
Jesuits, at one time triumphant over Christendom; but the 
subject under our present consideration rather leads us to 
investigate the vast strides which were formerly made in 
this kingdom by the popish clergy, — how nearly they 
arrived to effecting their grand design, — some few of tlie 
means they made use of for establishing their plan, — and 
how almost all of them have been defeated or converted to 
better purposes, by the vigour of our free constitution and 
the wisdom of successive parliaments. 

The antient British Church, by whomsoever planted, was 
a stranger to the bishop of Rome and all his pretended 
authority. But the pagan Saxon invaders, having driven 
the professors of Christianity to the remotest corners of 
our island, their own conversion was afterwards effected by 
.AfU^stin the monk and other missionaries from the court 
of Rome. This naturally introduced some few of the papal 
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[corruptions in point of faith and doctrine ; but we read of 
no civil authority claimed by the Pope in these kingdoms 
till the ajra of the Norman conquest; when the then reigning 
pontiff^ having fevoured Duke William in his projected 
invasion by blessing his host and consecrating his banners, 
took that opportunity also of establishing his spiritual 
encroachments ; and was even permitted so to do by tlie 
policy of the Conqueror, in * order more effectually to 
humble the Saxon clergy and aggi*andizo his Norman 
prelates — prelates, who, being bred abroad in the doctrine 
and practice of slavery, had contracted a reverence and 
regard for it, and took a pleasure in riveting the chains of 
a fi*ee-boni people. 

The most stable foundation of legal and rational govern- 
ment, is a due subordination of rank, and a gradual scale 
of authority ; and tyranny also itself is most surely sup- 
ported, by a regular increase of despotism arising from the 
slave to the sultan. With this difference, however, that the 
measure of obedience in the one is grounded on the prin- 
ciples of society, and is extended no further than reason 
and necessity will waiTant ; in the other it is limited only 
by absolute will and pleasure, without permitting the infe- 
rior to examine the title upon which it is founded. More 
effectually therefore to enslave the consciences and minds 
of the people, the Romish clergy themselves paid the most 
implicit obedience to their own superiors or prelates : and 
they, in their turns, were as blindly devoted to the will 
of the sovereign pontiff; whose decisions they held to be 
infallible, and his authority coextensive with the Christian 
world. Hence his legates, d latere^ were introduced into 
every kingdom m Einope ; his bulls and decretal epistles 
became the rule both of faith and discipline ; his judgment 
was the final resort in aU cases of doubt or difficulty; his 
decrees were enforced by anathemas and spiritual censures; 
he dethroned even kings that were refractory; and denied 
to whole kingdoms, when undutiful, the exercise of Chris- 
tian ordinances, and the benefits of the gospel of God. 
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[But though the being spiritual head of the Church was 
a thing of great sound, and of greater authority, yet the 
court of Borne was fully apprised that among the bulk of 
mankind power cannot be obtained without property; and 
therefore its attention began very early to be riveted upon 
every method that promised pecuniary advantage. The 
doctrine of purgatory was introduced, and with it the pur- 
chase of masses to redeem the souls of the deceased. 
New-fangled offences were created and indulgences were 
sold to the wealthy, for liberty to sin without danger. 

The canon law took cognizance of crimes, enjoined pe- 
nances pro salute animts^ and commuted that penance for 
money. Non-residence and phu’alities among the clergy, 
and marriages among the laity related within the seventh 
degree, were strictly prohibited by canon ; but dispensa- 
tions were seldom denied to those who could afford to buy 
them. In short, all the wealth of Christendom was gra- 
dually drained by a thousand channels into the coffers of 
the holy see. 

The establishment also of the feudal system in most of 
the governments of Europe, whereby the lands of all pri- 
vate proprietors were declared to be holden of l!hc prince, 
gave a hint to the court of Borne for usurping a. similar 
authority over all the i)rcferments of the Church, which 
began first in Italy, and gradually spread into England. 

The Pope became a feudal lord, and all ordinary patrons 
were to hold their right of patronage under this universal 
superior. Estates held by feudal tenure, being originally 
gratuitous donations, were at that time denominate hene~ 
Jicia; their very name as ^yoll as constitution was bor- 
rowed, and the care of the souls of a parish thence came 
to be denominated a benefice (a). Lay fees were conferred 
by investiture or delivery of corporal possession ; and spi- 
ritual benefices, which at first were universally donative, 
received in like manner a spiritual investiture by 
il^tution firom the bishop, and induction under his autho- 
(a) Vide sup. vol i. p. 178, 
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[rity. As lands escheated to the lord in defect of a legal 
tenant^ so benefices hipsed to the bishop upon nonpi’esen- 
tation by the patron, in the nature of a spiritual escheat. 
The annual tenths collected from the clergy, were equiva- 
lent to the feudal render, or rent, reserved upon a grant : 
the oath of canonical obedience was copied from the oath 
of fealty required from the vassal by liis superior: the 
primer seisins of our military tenures, whereby the first 
profits of an heir’s estate were cruelly extorted by his lord, 
gave birth to as cruel an exaction of first-fruits from the 
beneficed clergy: and the occasional aids and talliagcs 
levied by the prince on his vassals, gave a handle to the 
1M])C to levy, by the means of his legates a latere^ Peter- 
pence .and other ex.actions. 

At length the holy father went a step beyond any ex- 
ample, of either emperor or feudal lord: he reserved to 
himself, by his own apostolical authority, the jn’esenta- 
tion to all benefices which became vacant while the incum- 
bent was attcjidlng the coui*t of Rome upon any occasion, 
or on his journey tliither or back ag.ain ; and, moreover, 
such also as became vacant by his jn'omotion to a bishop- 
ric or abb^.y, etiamsi ad ilia personce consveverint et debu- 
erint per elcctionem, aut fjuenwls allitm modiim, assumV'*{b). 
And this last, the canonists declared, was no detriment at 
all to the patron, being only like the change of a life in a 
feudal estate by the lord. 

Dispensations to avoid these vac.anclcs begat the doc- 
trine of commendams {c) \ and papal provisions were the 
previous nomination to such benefices before they became 
actually void, though afterwards indiscriminately applied 
to any right of patronage exerted or usurped by the Pope. 
In consequence of which the best livings were filled by 
Italian and other foreign clergy ; equally unskilled in, and 
adverse to, the laws and constitutions of England. The 
very nomination to bishoprics, — that antient ]n’erogative 
of the Crown, — was wrested fi'om King Henry the first, 

(c) Vide sup. vol. iii. p. 37. 

S 


(h) Extrav. L 3, t. 2, c. 13. 
VOL. TV, 
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[and afterwai’ds from liis successor King John, and seem- 
ingly indeed confen*ed on tlie chapters belonging to each 
see; but by means of the frequent appeals to Rome, 
through the intricacy of the laws which regulated canoni- 
cal elections, was eventually vested in the Pope. And to 
sum up this head with a transaction most unj)aralleled 
and astonishing in its kind. Pope Innocent the third had 
at length th(f effrontery to demand, and King John the 
meanness to consent to, a resignation of his crown to 
the Pope, whereby England was to become for ever St. 
Peter’s patrimony ; and the dastardly monarch I’c-accepted 
his sceptre from the hands of the papal legate, to hold as 
the vassal of the holy see, at the annual rent of a thousand 
marks. 

Another engine set on foot, or at least greatly improved 
by the court of Rome, was a masterpiece of papal policy. 
Not content with the ample provision of tithes which tlie 
law of the land had given to the parochial clergy, tlujy 
endeavoured to gi*asp at the lands and inheritaiujcs of the 
kingdom; and had not the legislature withstood them, 
would in time probably luive been masters of every foot 
of ground in the kingdom. To this end fhey intro- 
duced the monks of the Benedictine, and other rules; men 
of sour and austere religion, separated from the world and 
its concerns by a vow of perpetual celibacy, yet fascinating 
the minds of the people by pretences to extraordinaiy 
sanctity, while all their aim was to aggrandize the power 
and extend the influence of their grand superior the Pope. 
And as in those times of civil tumult, great rapines and 
violence were daily committed by overgrown lords and 
their adherents, they were taught to believe that founding 
a monastery a little before their deaths would atone for a 
life of incontinence, disorder and bloodshed. Hence in- 
numerable abbeys and religious houses were built within 
a century after the Conquest, and endowed not only with 
t||0vtithes of parishes, (which were ravished from the secu- 
lar clergy,) but also with lands, manors, lordsliips, and 
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[extensive l)aroii5cs. And the doctrine incnlcatcd was, that 
whatever was so given to, or purchased by, the monks and 
friars, was consecrated to God himself ; and that to alienate 
or take it away ivas no less than the sin of sacrilege. 

Wo might here have enlarged upon other contrivances 
set on foot by the court of Kome, for effecting an entire 
exemption of its clergy from ary intercourse with the civil 
magistrate ; — such as the separation of the ecclesiastical 
court from the temporal ; the Ji])pointmcnt of its judges by 
merely s])iritiial antlioi*ity, without any interposition from 
the Crown; the ex('iusive jurisdiction it claimed over all 
ecciesiastical persons and causes (r/); and iho privilogium 
clerlcalcy or benefit of clergy, which delivered all clerks 
irom any trial or punishment except before tlicir own tri- 
Ininal (<?). But ive shall only observe, at present, that not- 
withstanding this ])lan of ])ontilical power was so deeply 
laid, and was so indefatigably pursued by the unwearied 
polities of the court of Rome, through a long succession of 
ages ; notAvithstanding it Avas polished and improved by 
the united endeavours of a body of men who engrossed all 
the learnlijg of Europe, for centuries together ; notwith- 
standing it was firmly and resolutely executed by persons 
the best calculated for establishing tyranny and despotism, 
— Ijeing fired A\ath a bigoted enthusiasm Avhich prevailed 
not only among the weak and simjde, but even among 
those of the best natural and acquired endowments ; and 
being unconnected with their fellow subjects, and totally 
indifferent what might befal that posterity to which they 
bore no endearing relation ; — yet it vanished into nothing 
when the eyes of«thc people were a little enlightened, and 
they set themselves with vigour to oppose it. So vain and 
ridiculous is the attempt to live in society, without acknow- 
ledging the obligations which it lays us under : and to 
affect an entire independence of that civil state, which 

(d) As to the history and progress (e) As to the benefit of clergy 
of the ecclesiastical courts, vide sup. vide post^ c. xxiii. 
vol. HI. pp. 437 et seq. 

S2 
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[protects us in all our rights; and gives us every other 
liberty, that only excepted of despising the laws of the 
community. 

Having thus in some degree endeavoured to trace out 
the original and subsequent progress of the papal usurpa- 
tion, let us now return to the statutes of proimunire ; whicli 
were framed to encounter .this overgrown, yet increasing 
evil. King ftdward the first, a wise and magnanimous 
prince, set himself in earnest to shake off this servile 
yoke (/). He would not suffer his Inshops to attend a 
general council, until they had sworn not to receive the 
papal benediction. lie made light of all papal bulls and 
proccss(JS : attacking Scotland in defiance of one ; and 
seizing the temporalities of his clergy, who, under pre- 
tence of another, refused to pay a tax imposed by par- 
liament. He strengthened the statutes of mortmain; 
thereby closing the great gulph, in which all the lands of 
the kingdom were in danger of being swallowed. And 
one of his subjects having obtained a bull of excommunica- 
tion against another, he ordered him to he executed as 
a traitor, according to the antient law {g). And in the 
thirty-fifth year of his reign, >vas made the first statute 
against papal provisions ; being, according to Sir Edward 
Coke, the foundation of all the subsequent statutes of 
prcBmunire (A) ; which we rank as an offence immediately 
against the sovereign, because every encouragement of 
the papal power is a diminution of the authority of the 
Crown. 

In the weak reign of Edward the second, the Pope again 
endeavoured to encroach, but the parliaiqpnt manfully with- 
iStood him ; and it was one of the principal articles charged 
against that unhappy prince, that he had given allowance 
to the bulls of the see of Rome. But Edward the third, 
was of a temper extremely different: and to remedy these 

(/) Day. 83, &c. 3 Ass. 19. 

ig) Bro. Abr. tit. CoroniB, 115 ; (Ji) 2 Inst. 583. 

Treason, 14 ; 5 Rep. part 1, fol. 12 ; 
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[Inconveniences first by gentle means, lie and bis nobility 
vrotc an exj)ostulation to the Pope ; but receiving a me- 
nacing and contemptuous answer, — Avithal acquainting him 
that the Emperor, who, a few years before, at the Diet of 
Isluremburg, a.d. 1323, had established a law against pro- 
visions, and also the king of France, had lately submitted 
to the holy sec (i ) ; — ilic king ro 2 )licd, that if both the 
Emperor and the F rench king’ should take the Pope’s part, 
he was ready to give battle to them both in defence of the 
liberties of the CroAvn. Hereupon more sharp and penal 
laws were devised against provisoes (A); which enact, seve- 
rally, that the court of Rome shall not jiresent or collate 
to any bishopric or living in England : and that whoever 
disturbs any patron in the presentation to a living, by 
virtue of a jiajial jirovision, such provisor shall pay fine 
and ransom to the king at his will, and be imjirisoncd till 
he renounces such provision ; and the same jninishmcnt is 
inflicted on such as cite the king, or any of his subjects, 
to ans^ver in the court of Rome. And when the holy see 
resented these jiroceedlngs, and Po])c Urban the fifth at- 
tempted to revive the vassalage and annual rent to which 
King John had subjected the kingdom, it was unanimously 
agreed by all the estates of the realm, in parliament as- 
sembled, in the fortieth year of Edward the third, that 
King John’s donation was null and void; being without 
the concurrence of j)arliamcnt, and contrary to his coro- 
nation oath. And all the temiioral nobility and commons 
engaged, that if the Pope should endeavour, by process or < 
othenvise, to maintain these usurpations, they would resist 
and witlistand him to the utmost of their j)owcr(Z). 

In the reign of Richard the second, it was found neces- 
sary to shaiqicn and strengthen these laws; and therefore it 
was enacted by statutes 3 Ric. II. c. 3, and 7 Ric. II. c. 12, 
first, that no alien should be capable of letting his benefice 

(t) See Mod. Un. Hist. xxix. 293. c. 4 ; and st. 2, cc. 1, 2, 3, 4. 

(k) Stat. 25 Edw. 3, st 6 ; 27 (0 Seld. in Flet 10, 4. 

Edw. 3, st. I, c. 3 } 38 Edw. 3, st. 1, 
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[to farm, — in order to compel such as had crept in, at least 
to reside on their preferments ; and afterwards that no alien 
should be. capable of being presented to any ecclesiastical 
preferment, under the penalties of the statutes of provi- 
Bors (m). By the statute 12 Kic. II. c. 15, all liege men 
of the king accepting of a living by any foreign provision, 
arc put out of the king’s protection, and the benefice made 
void. To which the statute 13 Hie. IT. st. 2, c. 2, adds 
banishment and forfeitime of lands and goods; and by the 
third chapter of the same statute, any person bringing over 
any citation or excommunication from beyond sea, on 
•account of the execution of the foregoing statutes of pro- 
visors, shall be imprisoned, forfeit his goods and lands, 
and moi*eover suffer pain of life and member. 

In the writ for the execution of all these statutes, the 
words prcBmunire facias being, (as we said,) used to de- 
mand a citation of the party, have denominated in com- 
mon speech not only the writ, but the offence itself of 
maintaining the papal power, by the name of praurnunire : 
and accordingly the next statute we shall mention, — 
which is generally referred to by all subsequent statutes, 
— ^is usually called the Statute of Preemunire, It is the 
statute 16 Kic. II. c. 5 ; Mdiich enacts, that whoever pro- 
cures at Kome, or elsewhere, any trcanslations, processes, 
excommunications, bulls, instruments, or other things 
which touch the king, against him, his Crown .and realm ; 
and all persons aiding and assisting therein ; shall be put 
out of the king’s protection, their lands .and goods forfeited 
to the king’s use, and they shall be attached by their 
bodies to answer to the king and his council ; or process 
oijpr(jmunire facicis sh.all be made out against them, as in 
other case of provisors. 

By the statute 2 lien. IV. c. 3, all persons who accept 
any provision from the Pope, to be exempt from c.anonical 
obedience to their proper ordinary, arc also subjected to 
the penalties of preemumre. And this is the last of our 
(m) Vide sup. vol. iii. p. 28. 
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[antient statutes touching this offence ; the usurped civil 
])ower of tlie bishop of Rome being pretty well broken 
down by these statutes, as his usurped religious power was 
in about a century afterwards ; the spirit of the nation 
])eing so much raised against foreigners, that about this 
time, in the reign of Henry the fifth, the alien priories or 
abbeys for foreign monks were suppressed, and their lands 
given to the Crown.] And even prior to the Reformation, 
all further attempts on the part of our own ecclesiastics to 
support these foreign jurisdictions liad ceased. 

[A learned writer above referred to, is therefore greatly 
mistaken, when he says (w), that in the time of Henry the 
sixth, the archbishop of Canterbury and other bishops 
offered to the king a large supjdy, if he w^ould consent that 
all laws againsh provisors, and especially the statute of 16 
Ric. TI., might be repealed; but that this motion was re- 
jected. This account is incorrect in all its branches. For, 
first, the application which he probably means, was made 
not by the bishops only, but by the unanimous consent of 
a provincial synod, assembled in 1439, in the eighteenth 
year of Henry the sixth ; that very synod, which at the 
same time refused to confirm and allow a papal bull, wdiich 
w^as then laid before tliem. Next, the purport of it was 
not to procure a repeal of the statutes against provisors, or 
that of Richard the second in particular ; but to request 
that the })cnalties thereof, — which were applied by a forced 
construction to all that sued in the spiritual, and even in 
many tcmpoi’al courts of this realm, — might be turned 
against the proper objects only, those who appealed to 
Romo, or to any foreign jurisdictions; the tenor of the 
petition being, that those penalties should be taken to 
extend only to those that commenced any suits, or pro- 
cured any writs or public instruments at Rome, or else- 
where out of England ; and that no one should be pro- 
secuted upon that statute for any suit in the spiritual 
courts, or lay jurisdictions of this kingdom.” Lastly, 

(w) Dav. 96. 
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[the motion was so far from being rejected, that the king 
promised to recommend it to tlie next parliament ; and, in 
the mean time, that no one should be molested upon this 
accoimt. And the clergy were so satisfied with their 
success, that they granted to tl^e king a whole tenth upon 
this occasion (o). 

And, indeed; so far was the archbishop, who presided in 
this synod, from countenancing the usurped power of the 
Pope in this realm, that he was ever a firm o])poser of it. 
And, particularly, in the reign of Henry the fifth, he ])rc- 
vented the king’s uncle from being then made a cardinal, 
and legate d latere from the Pope; upon the mere principle 
of its being within the mischief of papal provisions, and 
derogator}’’ from the liberties of the English Church and 
nation. For, as lie expressed himself to the king in his 
letter upon the subject, ‘‘he was bound to o])posc it by 
his ligeance, and also to quit himself to Cod, and the 
church of this land, of which God and the king had 
made him the governor.” This was not the language of 
a prelate addicted to the slavery of the see of Pome ; but 
of one who was indeed of principles so very ojiposite to 
the papal usurpations, that in the year preceding this 
synod, the seventeenth year of Henry the sixth, he re- 
fused to consecrate a bishop of Ely that was nominated 
by Pope Eugenius the fourth, — a conduct quite consonant 
to his former behaviour in the sixth year of Henry the 
sixth, when he refused to obey the commands of Pope 
Martin the fifth, who had required him to exert his 
endeavours to repeal the statute of preemunire ; illvd 
cxecrahile statutum,^^ as the holy father jdirascs it ; which 
i*efusal so far cxasjierated the court of Home against him, 
that at length the Pope issued a bull to suspend him from 
his office and authority, which the archbishop disregarded, 
and appealed to a general council. And so sensible were 
the nation of their primate’s merit, that the lords spiritual 
and temporal, and also the University of Oxford, wrote 

( 0 ) Will;. Can(.il. Mag. Brit. iii. 533. 
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[letters to the Pope in his defence ;’and the house of com- 
mons addressed the king to send an ambassador forthwith 
to his holiness, on behalf of the archbishop, who had in- 
curred the displeasure of the Pope for opposing the exces- 
sive power of the court of Rome (p). 

This, then, is the original meaning of the offence which 
we call pr^^munire, viz., introducing a foreign power into 
this land ; and creating imperium in imperio^ hy l)aying that 
obedience to papal process which constitutionally belonged 
to the king alone, long before the Reformation in the reign 
of Ileniy the eiglith. At wdiich time the penalties of prm- 
mnnirey were indeed extended to more papal abuses than 
before; as the kingdom then entirely renounced the autho- 
rity of the sec of Rome, though not all the corrupted doc- 
trines of the Romish Church. And, therefore, by the 
several statutes of 24 Tien. VIII. c. 12, and 25 lien. 
VIII. cc. 19 and 21, to api)eal to Rome from any of the 
king’s courts, (which, though illegal before, had at times 
been connived at) ; to sue to Rome for any licence or dis- 
j)ensation ; or to obey any process from thence ; — arc 
made liable to the })ains of preemunire. And in order to 
restore to the king in effect the nomination of vacant 
bishoprics, and yet keep up the established forms, — it is 
enacted by statute 25 Hen. VIII. c. 20, that if the dean 
and chapter refuse to elect the person named by the king, 
or any archbishop or bishop to confirai or consecrate him, 
they shall fall within the penalties of the statutes of 
prcBmunire (y).] 

So also [by statute 13 Eliz. c. 2, to import any agnus 
Dei, crosses, beads, or other superstitious things pre- 
tended to be fiallowed by the Bishop of Rome, #nd 
tender the same to be used ; or to receive the same with 
such intent, and not discover the offender;] brought on 
the offenders the penalties of a preemunire. But the 
penalties or punishments imposed by tliis Act of Eliza- 

{fi) Sec Wilk. Concil. Magn. Br. of Archbishop Chichele. 

\oI. iii. passim, and Dr. Duck’s Life {g) Vide sup. vol. iii. p. 9. 
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beth are now rccentfy repealed, by the statute 9 & 10 
Viet. c. 59 (r). 

[Thus far the penalties of prasmunire seem to have kept 
within the proper bounds of their original institution, the 
depressing the power of the Pope ; but they being j)ains 
of no inconsiderable consequence, it has })cen thought fit 
to apply the same to other heinous offences; some of 
which bear more and some less relation to this original 
offence, and some no relation at all. 

Thus, 1. By the statute 1 & 2 Ph. & M. c. 8, to molest 
the possessors of abbey lands granted by parliament to 
Henry VIII. and Edward VI., was made a proimunire. 

2. To obtain any stay of proceedings, (other than by arrest 
of judgment or writ of error,) in any suit for a monopoly, 
is likewise made a pratmunire by statute 21 Jac. I. c. 3 (s)."] 

3. To attempt to restrain the importation or making of gun- 
powder, is also a preemunire by 16 Car. I. c. 21 {t). 4. On 
the abolition, by statute 12 Car. II. c. 24, of purvey- 
ance (w), and the prerogative of pre-emption, — or taking 
any victual, beasts or goods for the king’s use at a stated 
price without the consent of the proprietor,— the exertion 
of any such power for the future was declared to be indict- 
able ; and in any suit thereon, to obtain any stay of pro- 
ceedings other than by arrest of judgment, or writ of 
error, is made a prcBmunire, 5. [To assert maliciously and 
advisedly, by speaking or wTiting, that both or either 
house of parliament have a legislative authority without 


(r) By 11 & 12 Viet. c. 108, re- 
citing that doubts existed whether 
her Majesty could lawfully establish 
dipipmatic relations and intercourse 
with the sovereign of the Roman 
states, — it was declared and enacted, 
that such relations and intercourse 
should be lawful ; but with a proviso 
prohibitory of the reception at the 
Coui;t of London of any diplomatic 
agent from Rome who shall be in 
holy orders in the Church of Rome, 


or a Jesuit, or member of any order 
of the Church of Rome bound by 
monastic or religious vows. 

{s) Vide sup. vol. ii. p. 25. 

(/) Blackstone also cites (vol. iv. 

р. 116) the Act in reference to the 
importation of gunpowder, 1 Jac. 2, 

с. 8 ; but this last was repealed by 
6 Geo. 4, c. 105. 

(m) As to purveyance and pre- 
emption, vide sup. vol. ii. p. 556. 
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[the king, is declared ^iprcRmunire by statute 13 Car. II. c. 
1 (v), 6. By the Habeas Corpus Act also, 31 Car. II. c. 2, 
it is a preemunirey and incapable of the king’s pardon, be- 
sides other heavy penalties, to send any subject of this 
realm a prisoner,] subject to certain exceptions in the Act 
specified, [into parts beyond the seas. 7. By statute 7 & 
8 Will. 111. c. 24, scijeants, counsellors, proctors, attor- 
nies, and all officers of courts practising wdthout having 
taken the oaths of allegiance and supremacy (ar), are guilty 
of a presmunire, 8. By the statute 6 Ann. c. 7, to assert 
maliciously and directly, by preaching, teaching or advised 
speaking, that any person, otlier than according to the 
Acts of Settlement and Union, hath any right to the tlirone 
of these kingdoms, or that the king and parliament cannot 
make laws to limit the descent of the Cro^vn, such preach- 
ing, teaching or advised speaking is a prmmunire: as writ- 
ing, printing or publishing the same doctrines amounted, 
we may remember, to treason (y). 9. By statute 6 Ann. 

c. 23, if the assembly of peers of Scotland, convened to 
elect their sixteen representatives in the British parlia- 
ment, shall j)resume to treat of any other matter save only 
the election, they incur the penalties of a pratmunire. 
10. The statute 12 Geo. III. c. 11, subjects to the penal- 
ties of the statute of preemunirey all such as knowingly, and 
wilfully, solemnize, assist, or are present, at any forbidden 
marriage of such of the descendants of the body of King 
George the second, as are, by that Act, prohibited to con- 
tract matrimony without the consent of the Crowm {z). 

Having thus inquired into the nature and several species 

(v) Vide sup. voL* i. p. 3J0. or agent, in any usurious contract 

(j:) Vide sup. vol. ii. pp. 415, 416. where above ten per cent, is taken. 

(y) Vide sup. pp. 245, 246. 2. The offence under 1 W. & M. st. 

(z) Vide sup. vol. ii. p. 472. 1, c. 8, of refusing, (where the party 

Resides the instances of offences is eighteen years of age,) to take, 
subject to the penalties of a upon proper tender, the oaths of 

niunire mentioned in the text, three allegiance and supremacy. 3. The 
others are enumerated by Black- oifence under 6 Geo. 1, c. 18, (corn- 
stone, viz.«,l. The offence under 13 monly called the Bubble Act,) of 
Eliz. c. 8, of acting as a broker undertaking unwarrantable projects 
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[of prcsmunire^ its punislimeiit may be gathered from the 
foregoing statutes, wliich arc tlius shortly summed up by 
Sir Edward Coke (a), “ That fi’om the conviction the dc- 
“ fondant shall be out of the king’s protection, and his 
‘‘ lands and tenements, goods and chattels, forfeited to the 
king ; and that his body shall remain in prison at the 
king\s pleasure ; or, as other authorities have it, during 
Ufe^\b)\ both which amount to the same thing, as the 
king by his prerogative may any time remit the whole or 
any part of the punishment ; except in the case of trans- 
gressing the statute of habeas corpus. 

These forfeitures here inflictcid, do not bring this offence 
within our former definition of felony ; being inflicted by 
particular statutes, and not by the common law. But so 
odious. Sir Edward Coke adds, was this offence of prcc-- 
munircy that a man that was attainted of the same might 
have been slain by any other man without danger of law ; 
because it Avas provided by law that any man might do to 
him as to the king’s enemy, and any man may lawfully kill 
an enemy (c). However, the position itself that it is at 
any time lawful to kill an enemy, is by no means tenable ; 
it is only lawful by the law of nature and nations to kill 
him in the heat of battle, or for necessary self-defence. 
And to obviate such savage or mistaken notions the 
statute 5 Eliz. c. 1, s. 21, provided, that it shall not be 
lawful to kill any person attainted in a praemunire ; any 
law, statute, opinion, or exposition of law, to the contrary 
notwithstanding (cZ). But still such delincpient, though 
protected, as a part of the public, from public wi’ongs, can 
bring no action for any private injury, how atrocious 
soever ; being so far out of the protcctioii of the law, that 


by unlawful subscriptions. But the 
law on these subjects is now altered. 
See as to the first, 17 & 18 Viet. c. 
90 ; as to the second, 81 Geo. 3, c. 82, 
s. 18 ; and 7 & 8 Viet. c. 102 ; as 
to the third, 6 Geo. 4, c. 91. 

(a) 1 Inst. 129. 

(b) 1 Bulst. 199. 


(c) Stat. 25 Edw. 3, st. 5, c. 22. 

(d) The Act in which this decla- 

ration of the law is contained, re- 
lates chiefly to other subjects, and is 
among those repealed by 9 & 10 
Viet. c. 59, as to which vide sup. 
vol. HI. p. 64. « 
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[it will not ^ard liis civil rights, nor remedy any griev- 
ance which he as an individual may suffer. And no man 
knowing him to be guilty, can with safety give liim com- 
foi*t, aid or relief (^).] 

VII. [ Contempts against the sovereign's tltle^ not amount- 
ing to treason or proimunirey are chiefly the denial of his 
right to the CroAvn, in common and unadvised discourse ; 
for if it be by advisedly speaking, we have seen that it 
amounts to This heedless species of con- 
tempt, is punished by our law with fine and imprisonment.] 

YIII. Contempts against the Crown! s ecclesiastical supre- 
macy ; of which we have had an q;cample in the strange 
attempt lately made by the see of Home to establish a 
hierarchy of its own within this realm, with titles invasive 
of the rights of our protestaiit dignitaries. Our law, how- 
ever, has made provision against all contcm[)ts of this de- 
scription. For, first, it is enacted by 10 Geo. IV. c. 7, 
s. 24, that if any person, other than the person authorized 
by law, shall assume or use the title of archbishop of any 
province, bishop of any bishopric, or dean of any deanery, 
in England or Ireland, — he slinll forfeit for every such 
offence lOOZ. And by 14 & 15 Viet. c. 60, a like penalty 
is imposed upon any person who shall ])rocure from the see 
of Home, or publish or put in use within the united king- 
dom, any bull for constituting archbishops or bishops of 
pretended provinces or sees ; or upon any person o^er than 
the person authorized by law, who shall assume or use the 
title of archbis^^op, bishop, or dean of any city, town, place, 
or territory in the united kingdom, — whether it be the city, 
town, place, or territory of any prorince, see, or deanery of 
the united kingdom or not. 

IX. Contempts against the royal palaces [have been 
always looked upon as high misprisions ; and by the antient 
law before the Conquest, fighting in the king’s palace or 
(e) Hawk. P. C. b. 1, c. 19, s. 47. (/) Vide tup. p. 267* 



270 


BOOK VI.— OF CRIMES. 


[before the king’s judges was punished with death {g\ So 
too, in the old Gothic constitution, tliere were many place s 
privileged by law — quibus major reverentia et securitas 
debetUTy ut templa et judicitty qucB sancta hahebantuTy arces 
et aula regisy denique locus quilihet preesente aut adventante 
rege(hy^^ And with us, by the statute 33 Hen. VIll. c. 
12, malicious striking in the king’s palace wherein his 
royal person resides, whereby blood is drawn, was punish- 
able by perpetual imprisonment and fine at the king’s plea- 
sure, and also with the loss of the offender’s right hand, 
the solemn execution of which sentence is })rcscribed in 
the statute at length (i ) ; but by 9 Geo. IV. c. 31, s. 1, the 
part of this Act which inflicted the above punishment, is 
repealed. It appears, however, to be a contempt of the 
kind now in question to execute the ordinary process of 
the law, by arrest or othenvise, within the verge of a royal 
palace, or in the Tower; unless permission be first ob- 
tained, from the proper authority (A). 

X. The maladministration of such high officers as arc 
in public trust and employment y is ranked by Blackstonc 
among contempts against the sovereign or his government. 
[This is usually punished by the method of parliamentary 
impdachment ; wherein such penalties short of death are in- 
flicted, as to the wisdom of the house of Lords shall seem 
proper ; consisting usually of banishment, imprisonment, 
fines or perpetual disability. Hitherto also may be referred 
the ofi^ce of embezzling of public money y called among 
the Komans peculatus ; which the J ulian law punished with 
death in a magistrate, and with deportation or banishment 
in a private person (Z). With us it is not a capital crime ; 
but subjects the committer of it, at common law, to a dis- 

w 

(g) 3 Inst. 140; LL. Alured. cap. 978; B. v. Stobbs, 3 T. R. 733; 
7 and 34. Winter v. Miles, 1 Camp. 473 ; S. C. 

(Ji) Stiernh. de Jure Goth. 1. 3, 10 East, 378 ; Sparks v. Spink, 7 

c. 3. Taunt 311 ; Batson v. M'Lean, 2 

(t) See Knevet'a case, 11 Harg^. Chit Rep. 51; Jacobs, 1 M. 

St. Tr. 16. & P. 309. 

{k) See Eldefton’scase, Ld. Raym. (/} Inst. lib. 4, tit 18, par. 9. 
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[crctionaiy fine and imprisonment.] And by statute 50 
Geo. III. c. 59, s. 2, it is now provided, that if any officer 
entrusted with the receipt or management of the public 
revenues, sliall knowingly furnish false statements or returns 
of the monies collected by him, or the balances left in his 
hands, he shall be guilty of a misdemeanor ; and be fined 
and imprisoned at the discretion of the court, and for ever 
rendered incapable of holding any office under the Crown. 
And we have seen that special provisions are in force with 
regard to the stealing or embezzlement by persons, in the 
seivice of the Crown, of any chattel, money or valuable 
security in their possession, or coming under their control, 
by virtue of their employment (rn). 

XI. To the same class of offences, must be referred that 
of selling public offices ; as to which it is provided by 5 & 6 
Edw. VI. c. 16, (confirmed and extended by 49 Geo. 
III. c. 126,) that persons buying or selling, or receiving or 
paying money or reward for, any office in the gift of the 
Crown (with certain exceptions); and persons receiving or 
I3aying money for, or soliciting or obtaining, any such 
office, or making any negotiation or pretended negotia- 
tion relating thereto ; and persons opening or advertising 
houses for transacting business relating to the sale of any 
such office ; — shall, respectively, be deemed guilty of a mis- 
demeanor (w). 

XII. Offences relating to the coin, ^ 

And, first, of offences relating to the coin of this realm. 

These are now comprised in the stat. 24 & 25 Viet. c. 99, 
(intituled An Act to consolidate and amend the Statute 
Law of the United Kingdom against Offences relating to 
the Coin ”) ; which repeals, as far as the united kingdom 

(m) 24 & 25 Viet c. 96, ss. 69, sale of offices in the Queen’s Bench 

70. Vide sup. pp. 213, 214. and Common Pleas are prohibited; 

(n) As to this statute, see Hop- and see 17 & 18 Viet. c. 102, as 
kins 0 . Prescott 878; Sterry to election bribery, by gift of any 
V. Clifton, 9 C. £ 110. See also 6 office. 

Geo. 4, cc. 82 and 88, by which the 
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is concerned ( p), the 2 & 3 Will. IV. c. 34, by which this 
subject was pre\4ously regulated ; and which itself swejjt 
away a great variety of enactments relating to the coin, by 
which our criminal code was previously encumbered. The 
existing provisions are as follow : — 

With respect to gold and silver coin, 

1. Whosoever shall fiilsely make or counterfeit any coin, 
resembling, or apparently intended to resemble or pass for, 
any of the queen\ current gold or silver coin, shall bo 
guilty of felony (y). 

2. Whosoever shall gild or silver, (or colour with any 
wash or materials ca})able of producing the colour of gold 
or silver, or by any means whatsoever,) any coin, re- 
sembling or intended to pass for any current gold or silver 
coin ; or any piece of silver or copper, or of coarse gold 
or silver, or of any metal or mixture of metals (of a fit size 
and figure to be coined), — ^with intent that the same shall 
be coined into false coin, resembling, or intended to pass 
for, any current gold or silver coin ; or who shall gild, 
silver, or colour any of tiie cun’cut silver coin or copper 
coin (or file or alter such silver or copper coin), — witli 
intent to make the same resemble or pass for any of the 
ciui’ent gold coin or silver coin, — shall, in any of the 
above cases, be guilty of felony (r). 

3. Whosoever, without lawful authority or excuse, (the 

proof whereof shall lie on the party accused,) shall buy, 
sell, receive, pay, or put off any false gold or silver coin, at 
a lower rate than the same by its denomination imports ; 
or shall import into the united kingdom any such fill so 
coin, knowing the same to be counterfeit; he shall, in 
either case, be guilty of felony {s), # 

{p) In certain of the colovies, how- realm, have not been made. | 
ever, the 2 & 3 Will. 4, c. 34, re- (q) 24 & 25 Viet. c. 99, s. 2. 

mains still in force, its provisions (r) Sect. 3. See R. v. Turner, 2 

having been, by 16 & 17 Viet. c. 48, M. C. C. 11. 42. 
extended to those colonies in which («) Ibid. ss. 6, 7. See R. v, 
loekl provisions, with respect to of- Joyce, Car. C. L«^4. 
fences, relating to the coin of this ^ 
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4. "Wliosoever, without lawM authority or excuse, (the 
proof whereof shall lie on the party accused,) shall know- 
ingly make or mend, or buy or sell, or have in his custody 
or possession, or shall convey out of the Royal Mints, 
any coining moulds, machines, or tools, — or shall convey 
out of such Mints any coin, bullion, metal, or mixture of 
metals, — shall, in any of such cases, be guilty of felony ( 5 ). 

The punishment for any of the felonies liithcrtG men- 
tioned, is penal servitude for life, or for any term not less 
than three years ; or imprisonment for any term not more 
than two years, with or without hard labour and solitary 
confinement (t). 

5. Whosoever shall impair, diminish, or lighten any of 
the cuiTent gold or silver coin, with intent that the coin so 
altered may pass for the cun*ent gold or silver coin, shall 
be guilty of felony mand is liable to penal servitude for any 
tcimnot less than three years, or more than fourteen years, 
or maybe imprisoned as already specified (w). 

6 . Whosoever shall unlawfully and knowingly have in 
his custody or possession any filings, clippings, bullion 
dust or solution, produced or obtained by impairing, de- 
minishing or lightening the cuiTcnt gold or silver coin, shall 
be guilty of felony, and punished by imprisonment as 
already specified, or by jienal servitude for not less than 
three years, or more than seven years (?;). 

7. Whosoever shall tender, utter, or put off any false 
or counterfeit gold or silver coin, knowing the same to be 
false or counterfeit, shall be guilty of a misdemeanor ; and 
may be imprisoned for any tera not exceeding one year. 


(«) 24 & 25 Viet. c. ll, 8s. 24, 25. 
See R. V. Foster, 7 Car. & P. 495 ; 
R. V. Bannen, 1 Car. & Kir. 295. 

(0 In the case of any felony under 
this Act, the court may, if i^ shall 
think fit, bind over the offender 
with sureties to keep the peace, in 
addition to any punishment 

(sect. 38). Until the passing of 2 
VOL. IV. 


Will. 4, c. 34, many offences con- 
nected with counterfeiting coin were 
capital felonies ; and, in the time of 
Blackstoiie, to counterfeit the king’s 
money, or bring false money into 
the realm, was treason (4 Bl. Com. 
p. 84). 

(u) 24 & 25 Viet. c. 99, s. 4. 

(v) Ibid. s. 5. 

T 
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with or without hard labour and solitary confinement (a?) : 
and if at the time of such uttering he have in his possession 
any other such counterfeit coin; or shall either on the 
day of such uttering, or within ten days afterwards, utter 
any more such false coins (knowing the same to be false) ; — 
the imprisonment may be for any term not exceeding two 
years {y ) : and if any person shall have in his possession 
three or more pieces of such coimterfeit gold or silver coin, 
knowing the same to be counterfeit, and with intent to 
utter the same, he may be sentenced to penal servitude for 
three years, or imprisonment not exceeding two years {z). 
And upon a second conviction for any of these misde- 
meanors, he shall be deemed guilty of felony, and may be 
punished by penal servitude for life, or not less than three 
years ; though a discretionary power is here also reserved 
to the court, to substitute imprisonmcM to the extent and 
manner already specified (a). 

8. And whosoever shall, with intent to defraud, tender, 
utter or put off*, as for current gold or silver coin, any coin 
not being such current coin, or any medal or piece of metal 
resembling the current coin for which the same shall be 
tendered, being of less value than the same, — shall be 
guilty of a misdemeanor, .punishable >\dth imprisonment, 
with or Avithout hard labour and solitary confinement, to 
the extent of one year (i). 

With respect to copper coin (c). # 

1. If any person shall falsely make or counterfeit any 


{x) 24 & 25 Viet. c. 99, s. 9. In 
the case of any indictable niisde> 
meanot under this Act, the court, 
in addition to, or in lieu of, any 
other punishment, may fine the of. 
fender, and bind him over with 
sureties to keep the peace and for 
good behaviour (sect. 38). 

(ft) 24 & 25 Viet. c. 99, s. 10. 

(«) Sect. 11. As to the offence 
of uttering. &c. counterfeit coin, see 
R. V. Heath, R. & R. C. C. 184; 
R. V. Stewart, ibid. 288; R. v. 


Williams, 1 Car. & M. 259; R. v, 
Hurse, 2 M. & R. 360 ; R. v. Rogers, 
2 Moo. C. C. 85 ; R. v. Foster, 1 
Dearsley’s R. 456; Jarvis’s 

case, ibid. 552, 

(a) 24 & 25 Viet c. 99, s. 12. 

(b) Ibid. s. 18. 

(c) These provisions equally ap- 
ply id* the coins recently issued, 
which are composed of bronze or 
mixed meial, (See 22 & 23 Viet. c. 
SO; 24&25 Viet. c. 99, s. 1.) 
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coin resembling any of the current copper coin ; or shall, 
(without lawful authority or excuse,) make or mend, or 
begin to make or mend, buy or sell, or have in his custody 
or possession, any instrument, tool or engine adapted for 
counterfeiting the cuiTcnt copper coin; or shall buy, 
receive, pay, or put off any false coin resembling any of 
the current copper coin, at a lower rate than its denomina- 
tion imports, or was apparently intended to import; — he 
shall, in any of these cases, be guilty of felony ; and may 
be sentenced to penal servitude for any term not more than 
seven or less than three years, or be imprisoned for any 
term not more than two years, with or without liard labour 
and solitary confinement (rf). 

2. Whosoever sliall utter or put off any false coin in- 
tended to pass for iiny cuiTent coj^per coin ; or shall have 
in his possession three or more pieces of false copper coin ; 
knowing the same to be counterfeit, and with intent to 
utter the same, — shall be guilty of a misdemeanor, and 
may be so imprisoned for any term not exceeding one 
year(e). 

In addition to the above provisions, it is also enacted, 
that it shall be a misdemeanor, punishable by imprison- 
ment, with or without liard labour, to the extent of two 
years, for any person (without lawful authority) to export 
any false or counteAit coin(/); and a misdemeanor so 
punishable to the extent of one year, for any person to 
deface any of the Queen’s current coin by stamping thereon 
any names or words, w hether such coin shall or shall not be 
thereby diminis^d or lightened. And it is declared that 
coin, so deface *or stamped, shall not be a legal tender ; 
and that any person tendering or uttering it, may be sum- 
marily convicted before two justices, and fined forty 
shillings {g). 

{g) Ibid. 88. 16, 17. It was for- 
merly an offence to melt 'down the 
current gold and silver coin of the 

T 2 


(rf) 24 & 25 Vict. c. 99, s. 14. 
(e) Sect 15. 

(/) Sect. 8. 
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Secondly, of offences relating to the coin of foreign 
states. 

Whosoever shall make or counterfeit any kind of coin 
not the queeiCs current gold or silver, but resembling, or 
apparently intended to resemble or pass for gold or silver 
coin of any foreign state ; or shall (without lawful autho- 
rity or excuse) bring into the united kingdom any such 
false coin, knowing the same to be counterfeit shall be 
guilty of felony : and he may be sentenced to penal ser- 
vitude for any term not more than seven or less than 
three years; or imprisonment, with or without hard labour 
and solitary confinement, to the extent of two years (//). 
And it is further enacted, that if any person shall tender, 
utter or put off, any such counterfeit foreign coin, knowing 
the same to be false, he shall be guilty of a misdemeanor, 
and may for the first offence be imprisoned to the extent 
of six months (with or without hard labour); for the second 
offence be imprisoned for two years, (with the addition, 
if thought fit, of solitary confinement ;) and for the third 
offence, shall be deemed guilty of felony, and may be sen- 
tenced to penal servitude for life, or not less than three 
years ; or to be imprisoned for not more than two years, 
with or without hard labour, and solitaiy confinement (A). 

And whosoever shall counterfeit any foreign coin, in- 
tended to resemble any foreign copper or other coin made 
of metals or mixed metals of less valllB than silver, — shall 
be guilty of a misdemeanor ; and may be imprisoned for 
the first offence for any time not exceeding one year: 
and on a second conviction, he is liable to penal servi- 


realm ; tn receive or pay for current 
gold coin for more or less value 
than its denomination imported ; 
and to import into this country 
silver coin below the standard 
weight. But the statutes that con- 
stitutedHhese offences were repealed 
by Geo. 3, c. 49, s. 11; 6 Geo. 
4^ Q. 103, s. 141 ; and 2 Will. 4, 


c. 34. I 

(g) 24 & 25 Viet. c. 99, ss. 18, 
19. These provisions are in the 
place of similar ones contained in 
37 Geo. 3, c. 126 (repealed by 24 & 
25 Viet. c. 95), as to which see R. 
V. Roberts, 1 Dcarsley’s C. C. 339. 

(/<) Ibid. ss. 20, 21. 
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tude for not more than seven or less than three years; 
or imprisonment, (with or without hard labour and solitary 
confinement,) not exceeding two years (i). And whoso- 
ever shall have in his possesssion more than five pieces 
of any false foreign coin (without lawful excuse), may be 
convicted before a justice in the penalty of not more than 
forty shillings, or less than ten shillings, for every piece 
of such false coin found in his possession ; and in default 
thereof be committed to the house of correction for three 
months, or till the fine be paid. And all such base money 
is forfeited and shall be destroyed by the authorities (A). 

XIIT. Offences in relation to the royal naval or mili- 
tary storesy shipSy &c. Such offences in relation to the 
royal stores, as amount to larceny or embezzlement, are 
punishable according to the distinctions already explained 
with regard to those crimes (Z). Hut besides these, there 
arc others of a lighter description, to repress which, various 
enactments formerly existed, which have been recently con- 
solidated into a single statute. This is the 25 & 26 Viet, 
c. 64, which, among other provisions, enacts, 1. That any 
person (other than the admiralty, their contractors, officers 
or workmen), who shall apply in or on any naval or victual- 
ling stoi'cs, the broad arrow ^ or any other royal mark 
specified in the schedule to that Act, — or shall receive, 
keep or sell the safle, knowing them to be so marked, — 
shall be guilty of a misdemeanor y and liable to imprison- 
ment for not more than one year,’with or without hard 
labour (m). 2. That any person, who, with intent to con- 

ceal her majesty’s property in such stores, shall take out 
or obliterate any such marks, — shall be guilty of felony y 
and liable to such imprisonment, for not more than two 

(») 24 & 25 Viet. c. 99, s. 22. provided against in the annual Mu* 

{k) Sect. 23. tiny Acts, and in the Act for the 

(/) Vide sup. pp. 213, 214. It governrnent of the navy (as to which 
may be remarked, that these crimes, vide sup. vol. ii. pp. 612, 618). 
when committed by persons subject («n) 25 & 26 Viet. c. 64, ss. 5, 7. 
to the articles cf are specially 
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years (m). And 3. That any person brought before two or 
more justices at petty sessions, charged with having or con- 
veying any of such stores stolen or unlawfully obtained, or 
reasonably suspected so to have been, if he does not 
give a satisfactory account how he came by such stores, — 
shall be deemed guilty of a misdemeanor, and liable on 
summary conviction to a penalty not exceeding 5/., or to 
two months'* imjirisonment, with or without hard labour; 
and if it appear that he had reasonable cause for believing 
thenf to have been stolen or unlawfully obtained, shall be 
liable to such penalty, or such imprisonment to the extent 
of three montlis. 

It is also provided by 12 Geo. III. c. 24, that to set on 
fire, burn or destroy any of her majesty’s sliips of war (»), 
(whether built, building or repairing,) or any of the 
arsenals, magazines, dock}'ards, ropeyards, or victualling 
offices of the CroAvn, or materials thereto belonging, or 
any military, naval or victualling stores or ammunition ; 
or to aid, procure, abet or assist in any of such offences, 
—■is felony, punishable with death. 


XIV. The offence of serving foreign states^ [which ser- 
vice is generally inconsistent with allegiance to one’s 
natural prince,] is now restrained and punishable by the 
statute 59 Geo. III. c. 69, — generally known by the name 
of the Foreign Enlistment Act ” (o), — which provides 


(»i) By this Act the following 
Acts are either in part or wholly 
repealed, 9 & 10 Will, 3, c. 41 ; 9 
Geo. 1, c. 8 ; 17 Geo. 2, c. 40; 39 
& 40 Geo. 3, c. 89 ; 54 Geo. 3, c. 
60; 54 Geo. 3, c. 159; 55 Geo. 3, 
c. 127 ; 56 Geo. 3, c. 80; 4 Geo, 4, 
c. 53 ; 2 & 3 Will. 4, c. 40. 

(n) As to the offence of firing, &c., 
ships generally, vide sup. pp. 187, 
224. 

(«} ,A8 to this Act (which repeals 
cprC^ti enactments on the same sub- 
ject, passed in the reign of Geo. 11.), 


see Dobree v. Napier, 2 Bing. N. C. 
781. By an Act, 3 Jac. 1, c. 4 (re- 
pealed by 9 & 10 Viet. c. 59), it was 
felony for any person whatever to go 
out of the realnfi to serve any foreign 
prince without having first taken the 
oath of allegiance before his depar- 
ture ; and (if a gentleman or person 
of higher degree, or an officer in 
the army), without having also pre- 
viously entered into a bond not to 
enter into a conspiracy against his 
natural sovereign. 
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that if any natural-bom subject (without licence previously 
obtained under the royal sign-manual, or signified by order 
in council or proclamation) shall accept any military com- 
mission (p) ; or enlist as a soldier or a sailor in any foreign 
service ; or shall go to any foreign country with an intent 
so to enlist; or shall endeavour to procure any other person 
so to enlist he shall, in any of the above cases, be guilty 
of a misdemeanor, and may be punished with fine or im- 
prisonment, or both. And that if any person within the 
united kingdom, or in any dominions of the crown beyond 
the seas, (mthout leave of the crown first obtained,) shall 
fit out or arm any vessel for the service of any foreign state, 
or shah issue any commission for any such vessel, or shall 
increase the number of guns or equipment for war of such 
vessel, or be concerned in augmenting the warlike force 
of any foreign armed vessel arriving in this country ; — such 
offender shall also be guilty of a misdemeanor, and may be 
punished in the same manner. 

lyioreover, any ship having on board such persons, so 
illegally enlisted, maybe prevented from proceeding on her 
voyage ; and the master thereof, if he shall have knowingly 
received such persons on board, may be fined in the pe- 
nalty of 50/. for every such person respectively. 

XV. The offences of desertion or seducing to deserty 
from the army or navy (< 7 ). 

These offences are now provided against by the annual 
Mutiny Acts, and by the Act for the better government of 
the Navy (r) ; by which they are placed under the jurisdic- 
tion of courts-inartial, and punished with such punishment 
as those courts shall inflict (5). 

(p) As to the offence of receiving 18 Hen. 6, c. 19 ; 5 Eliz. c. 5 ; and 
a pension from a foreign prince, vide 2 & 3 Edw. 6, c. 2 ; but these are 
post, p. 283. obsolete ; (see Russ, on Crimes, vol. 

iq) As to seamen or apprentices i. p. 93.) 
deserting from the merchant service, (j) Vide sup. vol. ii. pp. 613, 618, 
see 17 & 18 Viet. c. lO^, s. 243. n. (A). 

(r) There are also the statutes 
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The offence of a civilian seducing soldiers to desert, is 
also punishable by 1 Geo. I. c. 47 ; which enacts, that if 
any person, not himself enlisted, shall attempt to persuade 
any soldier to desert or leave the service, he shall forfeit 
40/., to be recovered in one of the superior courts of law ; 
and may also, at the discretion of the court, be imprisoned 
for any term not more than six months. 

And, by 37 Geo. III. c. 70 (s), any person maliciously 
endeavouring to seduce any person, serving in the Royal 
forces by sea or land, from their allegiance ; or stirring up 
any such persons to mutiny or to any traitorous or muti- 
nous practice;— is made guilty of felony. Under this 
Act he was punishable with death ; but by the effect of 
later statutes, he is now liable, if convi<;ted under its pro- 
visions, to penal servitude for life, or any term not less 
than three years; or to be imprisoned, with or without 
hard labour or solitary confinement, for any term not more 

than two years (/). 

• 

XVI. It may be also said to be an offence against the 
royal title and government, to refuse or neglect to take 
the oath which has been recently substituted for the oaths 
of allegiance, supremacy, and abjuration, within such pe- 
riod as the law requires after admission to any office. But 
of this we had occasion to speak in a former })art of the 
work ; and it wiU be therefore unnecessary to resume the 
subject (w). 

XVII. Another offence against the government, is 

that of administering unlawful oaths ; or being engaged 
in illegal societies. t 

It is enacted by 37 Geo. III. c. 123, that whoever shall 
administer or cause to be administered, or shall be present 
at and consenting to the administering of, — or shall him- 

(s) Made perpetual by 57 Geo. 3, 20 & 21 Viet. c. 8. 

Q. (w) Vide sup. vol. il. p. 643 ; aud 

7 Will. 4 & 1 Viet c. 91 ; 9 & vol. iii. p. 57. 

10 Viet c. 24 ; 16 & 17 Viet c. 99 ; 
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self take, — any oath or engagement intended to bind any 
person in any mutinous or seditious purpose ; or to belong 
to any seditious society or confederacy; or to obey any 
committee, or any person not having legal authority for 
that purpose; or not to give evidence against any con- 
federate or other person ; or not to discover any unlawful 
combination, or any illegal act, or any illegal oath or 
engagement, — sliall be guilty of felony ; and he may be 
sentenced to penal servitude for not more than seven or 
less than three years (v). 

And further, that compulsion shall be no excuse, unless 
the party, within four days after he has an oj^poit unity, 
shall disclose the whole of the case to a justice of the 
j)eacc ; or, if the party compelled be a soldier or seaman, 
to his commanding ofliccr. 

Moreover, by 39 Geo. III. c. 79 ; 52 Geo. ITT. c. 104 ; 
57 Geo. III. c. 19 ; and 2 & 3 Viet. c. 12 all societies 
of which the members shall take such oaths or engage- 
ments as are prohibited by 37 Geo. III. c. 123, or for the 
commission of treason, murder, or (capital felony, or any 
oath or engagement not required by la\v ; all societies of 
which the raein])(^rs shall sul)scribc any unauthorized test 
or declaration ; and all socicities wliich shall comprise 
members the names whereof* shall be unknown to the 
society at large, or \vhich shall consist of different branches, 
which shall elect committees or delegates to communi- 
cate wdtli other societies, — arc to be deemed unlawful 
comhinations : and persons becoming members thereof, or 
or aiding, abetting, or supjiorting the same, may be either 
proceeded against in a summary w^ay before one justice 
or more, who may fine 20/., or imprison for three calen- 
dar months {x)\ or they may be prosecuted by indictment, 
and sentenced -to penal servitude for not more than seven 

(v) 37 Geo. 3, c. 123, s. 1 ; 16 3c ceedings under these Acts, (which 
17 Viet. c. 99 ; 20 Sc 21 Viet c. 3. must be in the name of the Crown, 

(ar) By 51 Geo. 3, c. 65, s. 2, the by the attorney or solicitor general,) 
20t tine may be mitigated to any sec 2 & 3 Viet c. 12; 9 3c 10 Viet 
sum not less than 5t As to pro- c. 33. 
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or less than three years, or imprisoned for any time not 
exceeding two years (y). When the objects of the society, 
however, are not mutinous, seditious, treasonable, or felo- 
nious, these provisions are subject to exception ; — as in 
the case of regular lodges of Freemasons, societies duly 
established under the statutes in force relating to friendly 
societies (z), meetings of Quakers, and meetings of a re- 
ligious or charitable nature only: and such as relate to 
oaths and engagements do not extend to any form of de- 
claration approved by two justices, and registered as in 
the Acts provided. 

By one of tlie above Acts, viz. by 52 Geo. III. c. 104, 
it Is also provided that every person who shall administer 
or cause to be administered, or be aiding or assisting in the 
administration of, any oath or engagement intending to 
bind the party SAvorn to the commission of any treason^ 
murder or capital felony ^ — shall be guilty of felony; and 
he may be sentenced to penal servitude for life, or for 
not less than three years, or be imprisoned, with or with- 
out hard labour and solitary confinement, for any term 
not more than two years (a). And it is further enacted, that 
every person taking such oath or engagement, (not being 
compelled,) shall be guilty of felony, and liable to penal 
servitude for life, or such time as the court may direct; and 
that compulsion shall be no excuse, unless the party com- 
pelled makes discovery of the case within fourteen days (6). 

Lastly, by 60 Geo. III. & 1 Geo. IV. c. 1, all meet- 
ings and assemblies of persons for the purpose of being 
trained, or of practising military exercise, without lawful 
authority, are prohibited (c). Persons attending such 


{y) 39 Geo. S, c. 79 ; 52 Geo. 3, 
c. 104; *57 Geo. 3, c. 19; 2 & 3 
Viet. c. 12; 16 & 17 Viet. c. 99; 
20 & 21 Viet. e. 3. 

(<) See as to these, sup. vol. iii. 
p.m 

(e) 52 Geo. 3, c. 104; 7 Will. 4 & 
1 Viet. e. 91 ; 9 & 10 Viet c. 24, s. 1 ; 


16 & 17 Viet. c. 99 ; 20 & 21 Viet, 
c. 3. • 

(5) 52 Geo. 3, e. 104, ss. 1, 2. 

(c) As to our volunteersf they are 
trained (as elsewhere explained) 
under the provisions of 44 Geo. 3, 
e. 44 (vide sup. vol. ii. p. 610). 
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meetings, for the purpose of training otliers, arc made 
liable to penal servitude for three years, or to be imprisoned 
for two years [d ) ; and those attending for the purpose of 
being trained, may be fined and imprisoned for two years (e). 

XVIII. We shall conclude the chapter with a notice of 
certain miscellaneous contempts against the royal preroga- 
tive, not properly falling under any of the preceding heads. 
Such as, 1. Concealing treasure trove, which, (as we have 
elsewhere explained,) [belongs to the sovereign or his 
grantees by prerogative royal(/);] and the concealment of 
which was formerly pimishable l)y death (^), but now only 
by fine and imprisonment (4). 2. [I^referring the interests 
of a foreign potentate to those of our own, or doing or 
receiving anything that may create an undue influence in 
favour of such extrinsic power; as by taking a pension 
from any foreign prince without the consent of the 
Crown (i).] 3. [Disobeying the sovereign’s lawful com- 

mands;— whether by writs issuing out of his courts of 
justice ; or by a summons to attend his privy council ; or 
by letter from him to a subject, commanding him to re- 
turn from beyond the seas, (for disobedience to which, 
his lands shall be seized till he does retura, and himself 
afterwards punished); or by the wTit of ne exeat regno, 
or proclamation commanding the subject to stay at 
home (A).] 4. [Disobedience to any Act of parliament, 
where no particular, penalty is assigned.] All these are 
instances of misprisions and contempts ; and all are pu- 
nishable by fine and imprisonment at the discretion of 
the courts of justice (Z). 

(d) 60 Geo. 3 & 1 Geo. 4, c. 1 ; (A) 3 Inst. 133. 

16 & 17 Viet c. 99; 20 & 21 Viet (i) 3 Inst 144. 

c. 3. (A) Vide sup. vol. ii. p.524; sup. 

(e) 60 Geo. 3 & I Geo. 4, c. 1. p. 62. 

(/) Vide sup, vol. it p. 658. (/) Hawk. P. C. b. 1, c. 22, s. 6. 

(g) Glanv. 1. 1, c. 2. 
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CHAPTER VII. 

OF OFFENCES AGAINST RELIGION. 


It has been laid down at the outset of tin’s work that rights 
are liberties secured to the individual by the compact of 
civil society (ri); and at the beginning of the present Book 
we have defined crimes as the violation of rights when con- 
sidered in a particular point of view, viz. in reference to the 
evil effect of such violatioti as regards the community at 
large (6). It follows from this, that crimes, in contempla- 
tion of law, essentially consist in the breach of human 
institutions ; and therefore, though the offences in this and 
the following chapter are enumerated as offences against 
religion and the law of nations, which are equivalent to 
the law of God and the law of nature ; yet in a treatise of 
municipal law, we must consider them as deriving their 
particular guilt from the law of man. 

Of offences against religion, of which cognizance is thus 
taken by human tribunals, the first is that of — 

I. [^Apostasy ^ or a total renunciation of Christianity, by 
embracing cither a false religion or no religion at all. This 
offence can only take place, in such as have once professed 
the true religion. The perversion of a Christian to Juda- 
ism, paganism, or other false religion, was punished by 
the Emperors Constantins and Julian with confiscation of 
goods (c): to which the Emperors Theodosius and Yalen- 
tinian added capital punishment, in case the apostate en- 

(a) Vide sup. vol. i. p. 30. 

{Vj Vide sup. p. 89. 


(c) Cod. 1. 7, 1. 
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[deavoured to pervert others to the same iniquity (d): a 
punishment too severe for any temporal laws to inflict upon 
any spiritual offence: and yet the zeal of our ancestors 
imported it into this country; for we find by Bracton, 
that in his time apostates were to be burnt to death (e). 
Doubtless the preservation of Christianity, as a national 
religion, is, abstracted from its own intrinsic truth, of the 
utmost consequence to the civil state ; which a single in- 
"^ nce sufficiently will demonstrate. 

The belief of a future state of rewards and punishments, 
the entertaining just ideas of the moral attributes of the 
Supreme Being, and a firm persuasion that he superin- 
tends and wall finally compensate eveuy action in human 
life, — all which are clearly revealed in the doctrines, and 
forcibly inculcated by the precepts, of our Lord and Saviour 
Christ, — these are the grand foundation of all judicial 
oaths ; which call God to witness the truth of those facts 
which, perhaj)s, may be only known to Him and the paity 
attesting: all moral evidence, therefore, all confidence in 
human veracity, must be weakened by apostasy and over- 
thrown by total infidelity (/). Wherefore all affronts to 
Christianity, or endeavours to depreciate its efficacy in 
those who have once professed it, are highly deserving of 
censure. But yet the loss of life is a heavier penalty than 
the offence, taken in a civil light, desciwcs; and taken in 
a spiritual light, our law^s have no jurisdiction over it. 
This punishment, therefore, has long ago become obsolete; 
and the offence of apostasy was for a long time the ob- 
ject only of the ecclesiastical courts, which corrected the 
offender pro salute animee. But about the close of the 
sixteenth century the civil liberties to which we were 
then restored, being used as a cloak of maliciousness; and 

(d) Cod. 6. divini supplicii metus a scelere revo- 

{e) L. 3, c. 9, carit ; quamque sancta sit societaa 

if) ** Utiles esse opiniones has f quis civium inter ipsos^ DHs immortalibus 

negetf cum intelligat, quam multa fir^ interpositis turn judicibusy turn testis 
mentur jurejurando s quanta salutis bus?'' — Cic. tie LL. ii. 7. 

sintfoederum religiones ; quam multos 
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[the most horrid doctrines subversive of all religion, being 
publicly avowed, both in discoiuse and writings ; it was 
thought necessary again for the civil power to interpose, 
by not admitting those miscreants to the privileges of 
society, who maintained such principles as destroyed all 
moral obligation ( 5 ^).] To this end it was enacted by stat. 
9 & 10 Will. III. c. 32, that if any person educated in, or 
having made profession of, the Christian religion, shall by 
writing, printing, teaching, or advised speaking, assert 
maintain there are moi*e Gods than one, or shall deny the 
Christian religion to be true (/^), or the Holy Scripture of 
the Old and New Testament to be of divine authority, [he 
shall upon the first offence be rendered incapable to hold 
any] ecclesiastical, civil or military office or employment, 
and, [for the second, be rendered incapable of bringing any 
action, (or to be guardian, executor, legatee, or grantee,) 
and shall suflfer three years’ imprisonment without bail. 
To give room, however, for repentance ; —if, within four 
months after the first conviction, the delinquent will in 
open court publicly renounce his error, he is discharged 
for that once from all disabilities. 

11. A second offence is that of heresy ; which consists 
not in a total denial of Christianity, but of some of its 
principal doctrines, publicly and obstinately avowed (i).] 
But of this offence, (now subject only to ecclesiastical cor- 
rection fro salute animcB, and no longer punishable by the 
secular law,) enough has been said in that part of the work 
which relates to the Church and its doctrines (J). 

HI. Another species of offences against God and reli- 
gion, [is that of hlaspliemy against the Almighty by denying 


(^) Meserityantzin our antientlaw 
books is the name of unbelievers. 

(A) The Act adds to these offences, 
that of denying **any one of the per- 
sons in the Holy Trinity to be God,’* 


but it was repealed quwid hoc, by 53 
Geo. 3, c. 160. (See Rex v. Wad- 
dington, 1 Barn. & Cres. 26.) 

(j) 1 Hale, P. C. 384. 

(j) Vide sup. vol. iii. pp. 48, 53. 
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[Ilis being or providence ; or by contumelious reproaches 
of our Lord and Saviour Christ: whither, also, may be 
refeiTed all profane scoffing at the Holy Scripture, or ex- 
posing it to contempt and ridicule. These are offences 
punishable at common law by fine and imprisonment, or 
other infamous corporal punishment (A). For Christianity 
is part of the laws of England (/) ;] and a blasphemous 
libel may be prosecuted as an offence at common law; 
and punished wfth fine and imprisonment (w). 

IV. A foiutli species of offences against religion are 
those which affect the 15stablished Church. And these 
are said by Blackstone [to be either positive or negative : 
positive, by reviling its ordinances; or negative, by non- 
conformity to its worship (w).] But we shall confine our 
remarks to the former class : the latter being now nearly 
reduced to a mere name by the effect of the many modem 
Acts, passed for the extension of the prinpiple of religious 
toleration; the history of which has been already traced, 
in that part of this 'work where avc had occasion to con- 
sider the Church and its worship (o). 

As to the offence of reviling the ordinances of the Church, 
[This is a crime of a much grosser nature than the other of 
mere non-conformity ; since it carries with it the utmost 
indecency, arrogance, and ingratitude : indecency, by set- 
ting up private judgment in vimlent and factious opposi- 
tion to public authority; jxrrogance, by treating with 
contempt and rudeness, what has at least a better chance 
to be right than the singular notions of any particular 
man; and ingratitude, by denying that indulgence and 

(k) Hawk. P. C. b. 1, c. 5, s. 5. fondhy See the Year Book, 34 Hen. 

(/) 1 Vent. 293; R. v. Woolston, 6, 40.— Ch. 

Str. 834; Hawk. P.C. b. 1, c. 3, s. 6. (m) R. v. Carlisle, 3 B. & Aid. 

In the thirty-fourth year of Henry 161 ; Hawk. P. C. b. 1, c. 5. Vide 
the sixth, Chief Justice Prisot de- sup. vol. ii. p. 38, et post, c. x. 
dared in the Court of Common (’i) 4 Bl. Com. p. 30. 

Pleas, — ** Scripture est common ley, (o) Vide sup. vol. iii. pp. 33, et 

sur quel touts manieres de lets sont seq. 
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[undisturbed liberty of conscience to the members of the 
national Church, which the retainers to every petty con- 
venticle enjoy. And, accordingly, it is provided by statute 
1 Edw. VI. c. 1, and 1 Eliz. c. 1, that whoever reviles the 
sacrament of the Lord’s Supper shall bo punished by fine 
and imprisonment. And by the statute 1 Eliz. c. 2, that 
if any minister shall speak any thing in derogation of the 
Book of Common Prayer, he shall, if not l^neficcd, be im- 
prisoned one year for the first offence, ana for life for the 
second: and, if he be beneficed, he shall for the first offence 
be imprisoned six months, and forfeit a year’s value of his 
benefice ; for the second offence he shall be deprived, and 
suffer one year’s imi)risonmeat : and, for the third, shall in 
like manner be deprived, and suffer imprisonment for life.] 
The same Act prorides also, that [if any person whatso- 
ever shall in plays, songs, or other open words, speak 
any thing in derogation, depraving or despising of the 
said book of prajor, or forcibly prevent the reading of it, 
or cause any other service to be used in its stead, — he 
shall forfeit, for the first offence, a hundred marks; for 
the second, four hundred : and, for the third, shall forfeit 
all his goods and chattels, and suffer imprisonment for life. 
•These penalties were framed in the infancy of our present 
establishment, wlnm the disciples of Home and of Geneva 
united in inveighing with the utmost bittemess against 
the English liturgy; and the terror of these laws, (for 
they seldom, if ever, were fully executed,) proved a prin- 
cipal means, under Providence, of preserving the purity 
as well as decency of our national worship. Nor can their 
continuance to this time, (of the milder penalties at least,) 
be thought too severe and intolerant ; so far as they are 
levelled at the offence, not of thinking differently from the 
national Church, but of railing at that Church and o&- 
structing its ordinances, for not submitting its public judg- 
ment to the private opinion of others. For though it is 
clear that no restraint should be laid upon rational and 
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[dispassionate discussions of tlie rectitudj and proi)riety of 
the established mode of worship, yet contumely and con- 
tempt arc what no establishment can tolerate (/>).] 

V. Another offence aji^ainst God and religion, is that [of 
profane and common swearing and cursing. By the last 
statute against which, 19 Geo. IT. c. 21, which repeals all 
former ones, every labourer, sailor, or soldier, j)rofancly 
cursing or swearing, shall forfeit one shilling {q) ; every 
other person, under the degree of a gentleman, two 
shillings; and ever}’’ gentleman or person of superior rank, 
five shillings; to the poor of the parish] wherein such 
offence was committed. And, [on a second conviction, 
shall forfeit doulde, and for evciy subsequent offence, 
treble, the sum first forfeited, with all charges of con- 
viction ; and, in default of payment, shall be sent to the 
house of correction for ten days. Any justice of the peace 
may convi(5t upon his own hearing or the testimony of one 
witness. And anj^con stable or peace officer, uj)on his 
own hearing, may secure any offender and carry him 
before a justice, and there convict him ;] but the con- 
viction must be within eight days after the committal of 
the offence. [If the justice omits his duty, he forfeits 
five pounds, and the constable forty shillings.] 

VI. Another offence of the description under consider- 
tion, is that of using pretended witchcraft y conjuration, en- 
chantment, and sorcery. Our law once included in the list 
of crimes, that of actual witchcraft or intercourse wth evil 
spirits ; and though it has now no longer a place among 
them, its exclusion is not to be understood as implying a 
denial of the possibility of such an offence. To deny this, 

(ja) See also the provision^ con- that any person subject to that Act 
tained in 9 & 10 Will, 3, c. 32, sup. who shall be guilty of profane swear- 
p. 286. ing, shall be dismissed her majesty’s 

(q) It also forms one of the articles service with disgrace, or suffer such 
of war contained in 24 & 25 Viet. c. lesser punishment as by that Act 
115, for the government of the navy, * authorized under sect. 48. 

VOL. IV. U 



290 


BOOK VI. —OF CRIMES. 


would be to contradict [the revealed word of God in various 
passages both of the Old and New Testament; and the 
thing itself, is a truth to which every nation in the world 
hath in its turn borne testimony ; either by examples seem- 
ingly well attested, or by prohibitory laws, which at least 
suppose the possibility of a commerce with evil spirits. 
The civil law punishes with death not only the sorcerers 
themselves, but also those who consult them (r) ; imitating 
in the former the express law of God (5), Thou slialt not 
suffer a witch to live.” And our laws, both before and 
since the Conquest, have been equally penal ; ranking this 
crime in the same class with heresy, and condemning both 
to the flames {t). The President Montesquieu ranks 
them also both together, but with a very different view ; 
laying it down as an impoitant maxim, that wo ought to 
be very circumspect in the prosecution of magic and heresy ; 
because the most uncxcei)tionablc conduct, the purest mo- 
rals, and the constant practice of every duty in life, are 
not a sufficient security against the suspicion of crimes 
like these (m). And indeed, the ridiemous stories that are 
generally told, and the many impostures and delusions 
that have been discovered in all ages, are enough to de- 
molish all faith in such a doubtful crime : if the contrary 
evidence were not also extremely strong. Wherefore it 
seems to be the most eligible way to conclude, with an 
ingenious writer of our own, that in general there has 
been such a thing as witchcraft, though one cannot give 
credit to any particular modem instance of it (w). 

Our forefathers were stronger believers when they en- 
acted, by statute 33 Henry VIII. c. 8, qjl witchcraft and 
sorcery to be felony without benefit of clergy. And again, 
by statute 1 Jac. I. c. 12, that all persons invoking any 
evil ^irit ; or consulting, covenanting with, entertaining, 
employing, feeding or rewarding any evil spirit ; or taking 
up dead bodies from their graves to be used in any witch- 


(r) Cod. 1. 9, c. 18. 
(«) Exod. xxii. 18. 
(0 8 Inst. 44. 


(u) Sp. L. b. 12, c. 6. 

(») Mr. Addison, Spect No. 117. 
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[craft, sorcery, charm or cnchaiitmerit ; or killing or other- 
wise hurting any person by such infernal arts ; — should be 
guilty of felony and suffer death : and that if any person 
should attempt, by sorcery, to discover hidden treasure, or 
to restore stolen goods, or to provoke unla^\^ul love, or tp 
hurt any man or beast, (though the same were not effected,) 
he, or she, should suffer imprisonment and pillory for the 
first offence, and death for the scicond. These Acts long 
continued in force, to the tciTor of all antient females in 
the kingdom: and many poor wretches were sacrificed, 
thereby, to the prejudice of their ntiighbours and their 
own illusions; not a few having, by some means or other, 
confessed the fact at the gallows. But all executions for 
this dubious crime are iioav at an end: our legislature 
having at length followed the wise example of Louis the 
fourteenth in France ; who thought proper, by an edict, to 
restrain the tribunals of justice from receiving informations 
of witchcraft (it). And accordingly it is with us enacted, 
by statute 9 Geo. JT. c. 5, that no prosecution shall for 
the future be carried on against any person for witchcraft, 
sorcery, enchantment, or conjuration; or for charging 
another with any such offence (^r).] But, by the same 
statute, persons pretending to use witchcraft, tell fortunes, 
or discover stolen goods by skill in any occult or crafty 
science, — are punishable by im})risonment : and by 5 
Geo. IV. c. 83, s. 4, persons using any subtle craft, 
means, or device, by palmistry or otherwise, to deceive 
his majesty’s subjects, — are to be deemed rogues and vagor 
bonds ; and to be punished with imprisonment and hard 
labour (y). 

VII. [A seventh species of offenders in this class, are 
all religious impostors ; such as falsely pretend an extr^r- 

{w) Voltaire, Siecl. Louis 14, c. shire, by her too credulous neigh- 
29 ; Mod. Un. Hist. xxv. 215. hours, who suspected her of witch- 

(df) This Act is said to have passed, craft.— (Christian’s Blackstone.) 

in consequence of an old woman be- (y) As to rogues and vagabonds, 
ing drowned at Tring, in Hertford- vide post, chap. xii. 

u2 
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[dinary commission from licavcn ; or terrify and abuse the 
people with false denunciations of judgments. These, as 
tending to-subvert all religion, by bringing it into ridicule 
and contempt, are punishable by the temporal courts with 
^c, imprisonment, and infamous corporal punishment (0).] 

VTTI. Simony is also to ,be considered as an offence 
against religion, [by reason of the saeredness of the charge 
which is thereby profanely bought and sold.] Its nature 
and the punishment to which it is subject having been 
already described in a former part of this Avork, — where avc 
treated of the endoAvments and provisions of the Church (a), 
— it will be unnecessary to recur to them in this place, and 
we shall pass on to consider — 

IX. Profanation of the Lord's JDay^ (commonly, but 
improperly, called sabbath breaking^) Avhich is a ninth 
offence of the class noAv in (juestion. For as it is deemed, 
by the best authorities on religious subjects, to be a viola- 
tion of the divine hiAV, under the. ncAV as Avell as the old 
dispensation, so there is a [notorious indticcncy and scandal, 
in permitting any secular business to be publicly transacted 
on that day, in a country professing Christianity;] and it 
is found, in fact, that a [corruption of morals usually 
follows its profanation.] It is unquestionable, besides, that 
[the keeping one day in seven holy, as a time of relaxation 
and refreshment, as Avell as for public Avorship, is of ad- 
mirable service to a state, considered merely as a civil 
institution. It humanizes, by the lieli) of conversation 
and society, the manners of the lower classes ; Avhich Avould 
otherwise degenerate into a sordid ferocity, and savage 
sel^hness of spirit. It enalnes the industrious workman 
to pursue his occupation in the ensuing week with health 
and cheerfulness ; it imprints on the minds of the people 
that sense of their duty to God so necessary to make them 
good citizens, but which yet would be worn out and effaced 

(s) Hawk. P. C. b. 1) c. 5| s. 3. (a) Vide sup. vol. iii. p. 76. 
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[by an niircmlttecl continuance of labour without any stated 
times of recalling them to the Avorship of their Maker; and 
therefore the laws of King Athelstan, forbade all mer- 
chandizing on the Lord’s day, under very severe pe- 
nalties (i); and by the statute 27 Henry VI. c. 5, no fair 
or market shall be held on (lood Fridays or on any Sun- 
day, except the four Sundays in harvest,] and unless for 
necessary victual, [on pain of ibrfeiting the goods exposed 
to sale(c). Also by statute 1 Car. I. c. 1, no persons 
shall assemble, out of their own parishes, for any sport 
Avhatever upon this day ; nor, in their j)arishes, shall use 
any bull, or bear, baiting, interlude's, plays, or other un-. 
lawful exercises or pastimes, — on ])ain that every oftender 
shall pay threci shillings and four])ence to the poor.] More- 
over, by statute 29 Car. II. c. 7, no tradesman, artificer, 
workman, labourer, or other person whatever, is allowed 
to do any work of their ordinary (jailing upon the Lord’s 
day, — works of necessity and charity only excepted, — on 
pain that every pijrson, of fourteen years, so offencling 
shall fbrfijit five shillings. And, by the same Act, no 
pcjrson shall publicly expose to sale any wares whatever 
upon the Lord’s day, u])on pain of forfeiting the goods; 
nor any diwer, or the like, trjiv'^el or come into his inn 
or lodging, upon pain of foi-feiting twenty shillings ; nor 
any j)orson serve or execute any pr(^css, (cxce])t for 
treason, felony or breach of the peace) : and such service 
or execution, if made, shall be void to all intents and 
piuposes whatever (rf). Also, by 21 Geo. III. c. 49, any 

(6) C. 24. as to watennen on the Thamcs» 7 & 

(c) The excepti(^ as to Sundays 8 Geo. 4, c. Ixxv. ; ns to killing game 
in harvest- time, is repealed by 13 & on Sunday, 1 & 2 Will. 4, c. 32, s. 3. 
14 Viet. c. 23. And see, as to the construction of 

(//) See also as to carriers, 3 Car. statute 29 Car. 2, c. 7, SandujMn v, 

1, c. 1 ; as to hsh- carriages, 2 Geo. 3, Breach, 7 Barn. & Cress. v, 

c. 15 ; as to bakers, 34 Geo. 3, c. 61 ; Whitnash, ibid. 596 ; Peate v. Dick- 
50 Geo. 3, c. 73, s. 3 ; 1 & 2 Geo. 4, en, 5 Tyr. 116 ; Scarl'c v. Morgan, I 

c. 50, s. 11 ; as to bakers in London, H. tk 11. 292 ; Beaumont v. Brcngcri, 

3 Geo. 4, c. cxvi. s. 16 ; as to water- 5 C. B. 301. 
men, 11 & 12 Will. 3, c. 24, s. 13; 
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house which shall he used for public entertainment or 
public debate on the Lord’s day, and to which persons 
shall be admitted by the payment of money, shall be 
deemed a disorderly house : and subject to the punishment 
which the law provides in the case of houses of that de- 
scription (e). And lastly, (as we found occasion to mention 
elsewhere,) there are cnactnients prohibiting the sale of 
liquors at public houses within the hours of divine seivice, 
on any Sunday, Christmas day. Good Friday, or on any 
&st or thanksgi\'ing day, unless to a lodger in the house, 
or to a bona fide traveller. By 18 & 19 Viet. c. 118, in 
case of such prohibited sale, the penalty of a sum not ex- 
ceeding 5Z. is imposed for every offence, to be recovered 
on siunmary conviction before a justice of the peace. And 
every separate sale contraiy to the law, is to be deemed a 
separate offence. And similar provisions (the forfeiture, 
however, being limited to forty shillings) are contained in 
the 23 Viet. c. 27, with regard to the refreshment houses 
introduced by that Act (/). 

{e) As to disorderly houses, vide (/) Vide sup. vol. iii. pp. 30ti, 
post, c. XU. 308. 
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CHAPTER VIIL 

OF OFFENCES AGAINST THE LAW OF NATIONS. 


[According to the method marked out in tlic preceding 
chaj)t(jr, we arc next to consider the offences more imme- 
diately repugnant to that universal law of society, which 
regulates the mutual intercourse between one state and 
another: those, at least, which are particularly animad- 
verted on, as such, by the English law,] 

The law of nations, to which we have before had occa- 
sion briefly to advert (a), is a system of rules, [established 
by universal consent, ^moiig the civilized inhabitants of 
the world (ft) ; in order to decide all disputes, to regulate 
all ceremonies and civilities, and to ensure the observance 
of justice and good faith, in that intcrcom’se which must 
frequently occur between two or more independent States, 
and the individuals belonging to each : being founded upon 
this general principle, that different nations ought, in time 
of peace, to do to one another all the good they can : and in 
time of war, as little harm as possible, without prejudice 
to their own real interests (c). And as none of these States 
will allow a superiority in the other, therefore neither can 
dictate or presq^ibe the rules of this law to the rest ; but 
such rules must necessarily result from those principles of 
natural justice, in which all the learned of every nation 
agree,] and to which all civilized States have assented. 

[In arbitrary States this law, whenever it contradicts, or 
is not provided for by the municipal law of the country, is 

(a) Vide sup. vol. l. p. 25. (c) Sp. L. b. 1, c. 7. 

(5) Ff. 1, 1, 9. 
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[enforced by the royal power; but, since in England no 
royal power can introduce a n(;w law, or suspend the exe- 
cution of, tlie old, tlicrefore the law of nations, wherever 
jfhy question arises whicli is pro])erIy tlie object of its 
jurisdiction, is here adoj)ted in its full extent by the com- 
mon law, and held to be the law of the landL And those 
Acts of Parliament, which have from time to time been 
made to enforce this universal law, or to facilitate the exe- 
cution of its d(‘eisions, are not to be considered as intro- 
ductive of any new rule, but merely as declaratory of the 
old fundamental constitutions of the kingdom, without 
which it must cease to be a part of the civilized world. 
Thus, in mercantile questions, such as bills of exchange 
and the like, and in all marine causes, relating to freight, 
average, demurrage, insurances, bottomry, and others of 
a similar nature, the law merchant is constantly adhered 
to(d). 

But though in civil transactions, and questions of pro- 
j)erty, between the 'subjects of difljjrent States, the law of 
nations has much scope and extent, as adopted by the law 
of England ; yet the present branch of our inquiries will 
fall nitliin a narroAv compass, as offences against the law 
of nations can rarely be the object of the criminal law of 
any particular State. For offences against this law, are 
principally incident to whole States or nations ; in which 
(;ase recourse can only be had to war, which is an a])peal 
to the God of hosts, to punish such infractions of public 
faith as are committed by one independent people against 
another ; neither State having any superior jurisdiction to 
resort to upon earth, for justice. But wheve the individuals 
of any State violate this general law, it is then the interest 
as well as duty, of the government under which they live, 
to animadvert upon them with a becoming severity, that 
the peace of the Avorld may be maintained. For in vain 
would nations, in their collective capacity, observe these 
universal rules, if private subjects were at liberty to break 


(</) As to the law merchant, vide sup. vol. i. p. 56 . 
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[them <Tt their OAvn discretion, and involve the two States in 
a war. It is, therefore, hicnmbeiit upon the nation injured, 
first to demand satisfaction and justice to be done on the 
offender, by the State to whicli lie belongs ; and if that be 
refused or neglected, the sovereign then avows himself an 
accomplice or abettor of his subject’s crime, and draws 
upon his community the calamities of foreign war.] 

The princi])al cases [in which the statute law of England 
interposes to aid and enforce the law of nations, as a pai-t 
of the common law, by inflicting an adctpiate punishment 
upon offences against that universal law committed by 
private persons] are, in respect of offences of three kinds: 
1. Violation of sjife-conducts; 11. Infringement of the 
rights of amlmssadors; and. 111. Piracy. 

I. [As to the first, violation of safc-conducts or passports, 
expressly granted by the sovereign or his ambassadors, 
to the subjects of a foreign power, in time of mutual war (e) ; 
or the committing acts of hostilities against such as arc in 
amity, league, or truce with us, who arc, in this case, under 
a general imjfiled safe-conduct ; — these are breaches of the 
])ublic faith : without the ju’cserv^ation of which, there can 
be no intercourse or commerce between one nation and 
another. And such offences may, (according to the writers 
upon the law of nations,) be a just gi’ound of a national 
war ; since it is not in the power of the foreign prince to 
cause justice to be done to his subject by the very indi- 
vidual delinquent, but he must require it of the^wliole com- 
munity. And as during the continuance of any safe-con- 
duct, either express or imjdicd, the foreigner is under the 
protection of tli^ king and the law ; and more especially as 
it is one of the articles of Magna Charta, that foreign 
merchants should be entitled to safe-conduct and security 
throughout the kingdom {f ') ; — there is no question but 
that any violation of either the person or property of such 
foreigner, may be pimishcd by indictment in the name of 


(«) Vide sup. vol. If. p. 510. 


(/) 9 Hen. 3, c. 30. 
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[the sovereign ; whose honour is more particularly engaged, 
in supporting his obti safe-conduct. And when this ma- 
licious rf^pacity was not confined to private individuals, but 
broke out into general hostilities, — by the statute 2 Hen. V. 
st. 1, c. 6, the breaking of truce and safc-conducts, or abet- 
ting and receiving the truce-breakers, was, (in affirmance 
and support of the law of nations,) declared to be treason 
against the crown and dignity of the king ; and conser- 
vators of truce and safe-conducts, were appointed in every 
port, jand empowered to hear and determine such treasons 
when committed at sea, according to the ant lent marine 
law then practised in the admiral’s court. Which statute, 
so far as it made these offences amount to treason, was 
susjieiided by 14 Hen. VI. c. 8, and rejicaled by 20 Hen. 
VI. c. 11 ; but it was revived by 29 Hen. VI. c. 2, which 
gave the same powers to the lord chancellor, associated 
with either of the chief justices, as belonged to the conser- 
vators of truce and their assessors ; and enacted that, not- 
withstanding the party be convicted of treason, the injured 
stranger should have restitution out of his effects, prior to 
any claim of the Crown. And it is further enacted by the 
statute 31 Hen. VI. c. 4, that if any of the king’s subjects 
attempt or offend upon the sea, or in any port within the 
king’s obeisance, against any stranger in amity, league or 
truce, or under safe-conduct, — and especially by attaching 
his person, or spoiling him or robbing him of his goods ; — 
the lord cl^fincellor, (w4th any of the justices of either the 
King’s Bench or Common Pleas,) may cause full restitu- 
tion and amends to be made to the party injiu^ed. 

It is to be observed, that the suspending and repealing 
Acts of the fourteenth and twentieth years of Henry the 
sixth, and also the reviving Act of the twenty-ninth of the 
same monarch, were only temporary ^ so that it should seem 
that, after the expiration of them all, the statute of the 
second year of Henry the fifth continued in full force : but 
yet it is considered aS extinct by the statute 14 Edw. IV. 
c. 4 ; which revives and confirms all statutes and ordinances 
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[made before the accession of the house of York, against 
breakers of amities, truces, leagues, and safe-conducts, with 
an express exception to the statute of 2 Tien. V.^t. 1, c. 6. 
But however that may be,] this statute was, (according to 
Blackstonc,) [finally repealed by the general statutes of 
Edward the sixth, and Queen Mary, for abolishing new 
created treasons though Sir Matthew Hale seems to 
question it, as to treason committed on the sea (A). But 
the statute of 31 Hen. VI. remains in fuU force to this day. 

II. As to the rights of ambassadors ^ — which are also 
establislied by tlic law of nations, and are therefore matter 
of universal concern, — they have formerly been treated of 
at large,] in that part of this work in which we discussed 
tlie nature and extent of the royal prerogative. And it 
may be recollected, that any violation of them a^nounts, 
by exj)ress legislative enactment, to a crime of a highly 
penal nature (i). 

III. [Lastly, the crime of piracy^ (or robbery and de- 
predation upon the high seas,) is an offence against the 
universal law of socie*ty ; a pirate being, according to Sir 
Edward Coke, hostis humani generis (Jt), As, therefore, he 
has renounced aU the benefits of society and government, 
and lias reduced himself afresh to the savage state of nature, 
by declaring war against all mankind, all mankind must 
declare war against him ; so that every community hath a 
right, by the nile of self-defence, to inflict that punishment 
upon him, which every individual would, in a state of na- 
ture, have beei^ othenvise entitled to do, for any, invasion 
of his person or personal property. 

By the antient common law, piracy, if committed by a 
subject, was held to be a species of treason, being contrary 
to his natural allegiance ; and, by an alien, to be felony 

(g) Vide sup. p. 245, and 4 B1. (i) Vide sup. vol. ii. p. 506 et 

Com. p. 70. seq. 

(h) 1 Hale, P. C. 267. (fr) 3 Inst.^113. 

u 6 
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[only ; but now, sipcc the statute of treasons, 25 Edw. III. 
c. 2, it is lield to bp only felony in a subject (A). For- 
merly, it was onlyi’cognizablc by the admiralty courts (/) :] 
whose proceedings, (as wc have elsewhere remarked,) are 
founded in a great measure upon the rules of the civil 
law (m). [But, it being inconsistent with the liberties of 
the nation, that- any man’s life should be taken away, un- 
less by the judgment of his peers, or the common law of 
the land, — the statute 28 lien. VIII. c. 15, established 
a new jurisdiction for this purpose ; whicli proceeds ac- 
cording to the course of the common law, and of which 
we shall say more hereafter (n). 

The offence of piracy, by common law, consists in com- 
mitting those acts of robbery and depredation upon the 
high seas,] or other places where the admiralty lias juris- 
diction,* [which, if committed upon land, would have 
amounted to felony there (o). But by statute, some other 
offences are made piracy also; as, by stat. 11 & 12 Will. 
III. c. 7,] made perpetual by 6 Geo. I. c. 19, [if any 
natural-bom subject commits any act of hostility upon the 
high seas, against others of his majesty’s subjects, under 
colour of a commission from any foreign power; this, 
though it would be only an act of war in an alien, shall 
be construed piracy in a subjecjt. And further (by the 
same Act), any commander, or other seafaring person, 
betraying his trust, and running away ^vith any ship, boat, 
ordnance, ammunition or goods; or yielding them up, 
voluntarily, to a pirate ; or conspiring to do these acts ; — 
or any person assaulting the commander of a vessel to 
hinder him from fighting his ship, or cqpifining him, or 
making or endeavouring to make a revolt on board (p); — 
shall be adjudged a pirate, felon, and robber.] Again, 

{k) 3 Inst. 113. to the admiralty jurisdiction, vide 

( /} Hawk. P. C. b. 1, c. 37, s. 3. sup. vol. i. p. 1 10 ; et post, c. xiv. 

(my Vide sup. vol. iii. p. 43d. (p) See R. v. McGregor, 1 Car. & 

(n) Vide post, c. xiv. Kir. 430 ; R. v. Hastings, 1 M. C. C. 

(o) Hawk. P. C. b.1, c. 37, As R. 82. 
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[by the statute 8 Geo. I. c. 24,] made perpetual by 2 
Geo. III. c. 28, s. 7, [tlie trading;* with*, known pirates, 
or furaishing tbem with stores or ammiiftition, or fitting 
out any vessel for tliat purpose, or in anywise consults- 
ing, combining, confederating, or con’esponding wdth 
tliem; or the forcibly boarding any merchant vessel, 
(though without seizing or canying her off,) and destroy- 
ing or throwing any of the goods overboard; — shall be 
deemed piracy.] Moreover, [by statute 18 Geo. II. c. 
30, any natural-born subject or denizen, Avho in time of 
war shall commit hostilities at sea against any of his felloAv 
subjects, or shall assist an enemy on that element, — is 
liable to be tried and convicted as a pirate (y).] And, 
lastly, in our own times, a further addition has been made 
to the list of piratical offences. For, with the view of 
putting an effectual stop to the slave trade, the statute 
5 Geo. IV. c. 113(r), enacts, that if any British subject, 
wherever residing, — and whether within the dominion of 
Great Britain, or of any foreign country, or in the colonies, 
— shall (except in some paiticular cases therein speci- 
fied), within the jmisdiction of the Admiralty, knowingly 
convey or assist in conveying, pei’sons as slaves, or to be 
dealt with as slaves, or ship them for that j^urpqse, he shall 
be deemed guilty of piracy, felony and robbery (s). 

Formerly the pimishmcnt for most piratical offences, 
w^as death. But it has been thought expedient to relax this 
severity; and, now, whoever shall be convicted of piracy, 

(q) Blackstone remarks (vol. iv. imprisonment. As to the condcin- 

p. 73), that, under th Atatutes re- nation in the Court of Admiralty of 

lating to piracy, commanders or sea- ships and goods taken from pirates, 
men wounded, and tlie widows of and the salvage payable by the 
seamen slain, in any engagement owners, vide sup. vol. iii. p. 457. 
with pirates, arc entitled to a bounty (r) See also the enactments in re- 
to be divided amongst them, not pression of the slave trade, cited 

exceeding one-fiftieth part of the vol. i. p. 112 , n. ( 7 ). 
value of the cargo on board. And (s) Sec 11. v, Zulucta, 1 Car. & 
further, that if the commander dis- Kir. 215 ; Buron v. Denman, 2 Exch. 
plays cowardice, he shall forfeit all 157. 
his wages, and suffer six months’ 
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is liable to be seiitenqed to penal servitude for life or any 
term not less than three years; or to be imprisoned, (witli 
or without hard labour,) for any tenn not more than two 
years (m). But whoever, with intent to commit, or at tlie 
time of or immediately before or after committing, the 
crime of piracy, in respect of any ship or vessel, shall 
assault with intent to murder, or stab or wound, or un- 
lawfully do any act by which the life of any person on 
board of or belonging to such ship or vessel may be endan- 
gered, — ^is liable to suffer death as a felon (ar). 

(u) 5 Geo. 4, c. 113 ; 7 Will. 4 & (x) 7 Will. 4 & 1 Viet. c. 88, s. 2. 

1 Viet. c. 88; 9 & 10 Viet. c. 24; As to the gcncrallaw with respect to 
16 8t 17 Viet. c. 99; 20 & 21 Viet, wounding, &c. with intent to mur* 
c. 3. der, vide sup. pp. 161, 162. 
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CHAPTER IX. 

OF OFFENCES AGAINST PUBLIC JUSTICE. 

^ * 

Wk arc now arrived, according to the arrangement before 
laid down, at the consideration of offences against public 
justice (a). Of these, some arc felonious, others only 
misdemeanors. 

I. The first of these which we shall mention, are those 
of stealing, injuring, and forging or falsifying records; 
which are high offences against public justice. For, as 
observed by Blackstone, [no man’s property would be safe 
if records might be supjiresscd or falsified, or persons’ 
names be falsely usurped in courts, or before their public 
officers (6).] With regard to the two first of these offences, 
they arc provided against by 24 & 25 Viet. c. 96, s. 30, by 
which it is made a felony, pimishablc by penal servitude to 
the extent of three years, or im])risonment not more than 
two years, with or without hard labour and solitary confine- 
ment, in whomsoever shall steal or fraudulently take from 
its proper deposit or custody, — or who shall maliciously 
cancel, obliterate, injure or destroy, — any record, writ, 
return, panel, process, interrogatory, deposition, affidavit, 
rule, order, or Avarrant of attorney, or any original docu- 
ment whatever belonging to any court of record or 
equity, or relating to any matter in such coui-t(c). 
And with regard to the forgery or falsification of records, 
it is provided against by 24 & 25 Viet. c. 98, ss. 27, 28; 
Avhich make it a felony punishable by imprisonment as 
above mentioned, or penal servitude to the extent oi seven 
years, in Avhomsocver shall forge, or fraudulently alter, or 

(a) Vide sup. 232. At a former particularly against public justice, 
place we remarked, that crimes are W ^ Bl. Com. p. 128. 
all considered as contempts of public (c) If the court think fit, it may 

justice (vide sup. p. 130), but the also bind over the offender to keep 
crimes spoken ofin the present chap- the peace (sect. 117). 24 & 25 Viet 
ter arc those which are directed more c. 90, s. 30. 
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litter any such court record Qr document as jibovc speci- 
fied. And that the above penalties shall also attach to 
any person whoj as clerk of Jiiiy court or othcnvisc, 
shall knoivingly utter any false coj)y or certificate of 
any record, or forge the seal, or process, of any court of 
record (a). There are also provisions on this subject con- 
tained in an earlier statute, viz., the 1 & 2 Viet. c. 94, in- 
tituled “ An Act for keeping safely the Public Records.” 
And by that statute it is enacted, that for any person em- 
ployed in the public Record Office to certify any miting as 
a true copy of a record in the custody of the Master of the 
Rolls, knowing the same to be false in any material part, — 
shall be felony : and he is jmnishablc with penal servitude 
for life, or not less than three years ; or imprisonment for 
not more than four, nor less than two years (6). More- 
over, by 14 & 15 Viet. c. 99 (the Evidence Amendment 
Act, 1851 ”), if any officer authorized or required by that 
Act to furnish any certified cojiies or extracts, shall wil- 
fully certify any document as being a tnic copy or extract, 
knowing that the same is not so, he shall be guilty of a 
misdemeanor ; and be liable, upon conviction, to imprison- 
ment for any term not exceeding eighteen months (c). 

II. Striking^ or other outrage, in the superior courts of 
justice, in Westminster Hall, or at the assizes, is highly 
j^enal. Indeed [by the antient common law before the 
Conquest, striking in the king’s courts of justice, or 
drawing a sword therein, was a capital felony {d)\ and our 
modem law retains so much of the antient severity, as only 
to exchange the loss of life for the loss of the offending 
limb. Therefore a stroke or blow in] the superior courts, 
or courts of assize or oyer and terminer, [whether blood be 
drawn or not: or even assaulting a judge sitting in the 
court, by drawing a weapon, without any blpyr struck ; — ^is 

(a) If the court think fit, it may 17 Viet. c. 99 ; 20 & 21 Viet. c. 3. 
also bind over the offender to keep (c) 14 & 15 Viet. c. 99, s. 15. 
the peace. (24 & 25 Viet. c. 98, (d) Wilk. Leg. Anglo- Sax. LL. 

a. 51.) Inae, c. 6 ; LL. Canut. c. 56 ; LL. 

(5) 1 & 2 Viet. c. 94, 8. 19 16 & Alured. c. 7. 
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[punishable Avilh the loss of the right hand (c), imprison- 
ment for life, and foi-feituro of goods and chattels, and of 
the profits of the offender’s lands during life(/).]^ More- 
over, not only such as commit actual violence of this 
description, [but such as use thrcateipng or reproachful 
words to any judge sitting in the courts,' are guilty of 
a high misprision ; and have been punished with large 
fines, imprisonment, and other cor])oral punishment (^). 
And even in the inferior coui-ts of the king, an affray or 
contem])tuous behaAdour is punishable Avith a fine, by the 
judges there sitting; as by the steward in a court leet, 
or the like (A)-] 

HI. Another species of offence,— somcAvhat allied to the 
last, — is that of intimidation^ or other improper demeanor 9 
practised towards the parties or witnesses in a court of jus^ 
tice. [As if a man assaults or threatens his adversary for 

(e) Lord TImnet and others wt're sequi upon the three first counts ; 
piosecuted by an information filed and the court pronounced judgment 
by the attorney >genernl| for a riot of hue and imprisonment, as for a 
at the trial of Arthur O’Connor and common riot. — (Christianas Black- 
others for treason, under a special stone.) 

cominission at Maidstone. Two of (/) Staundf. P. C, 38 ; 3 Inst, 
the defendants were found guilty, 1 lO, 141 ; Hawk. b. 1, c. 21, s. 3. 
generally. The three first counts So it is laid down that a rescue of a 
charged {inter aliat) that the de- prisoner from any of the said courts, 
fendaiits did riotously make an as- without striking a blow, is punish - 
sault on one J. 11., and did then able with perpetual imprisonment 
and there beat, bruise, wound and and forfeiture of goods, and of the 
ill-treat the said J. R., in the pre- profits of lands during life ; but as 
sence of the commissioners. When no actual blow is given, the ainpu- 
the defendants were brought up for tation of the hand is excused. (4 
judgment, Lord Kenyon expressed Bl. Com. p. 123.) See as to rescue 
doubts, whether, upon this infer- in other cases, post, p. 309. 
ination, the court was not bound to (g) Harrison’s case, Cro. Car. 
pronounce the judgment of amputa- 503. As to the power of the court 
tion of the right hand, K’c. as re- itself, against which the contempt is 
quired in a prosecution expressly committed, to punish it in a sum- 
for striking in a court of justice. mary way, vide sup. vol. iii. p. 380, 
In consequence of these doubts, the et post, c. xv. 
attorney-general entered a nolle pro- (A) Hawk. P. C. b. 1, c. 21, s. 1 1. 

VOL. IV. 
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[suing him, a counsellor or attorney for being cmiiloyed 
against him, a juror for his verdict, or a gaoler or other 
ministerial officer tor keeping him in custody, and properly 
executing his duty(i):] or if a man endeavours to dis- 
suade a witness fropi giving evidence, or advises a prisoner 
to stand mute;— these are all im])ediments to justice, are 
high misprisions and contempts of the king’s courts, and 
are punishable Avith fine and imprisonment. Antiently. 
indeed, it w^as held, [that if one of the grand jury dis- 
closed to any person indicted the evidence that appeared 
against him, he was thereby made an accessory to the 
offence, if felony, and in treason, a principal ; and at tliis 
day it is agreed that he is guilty of a high misprision, 
and liable to be fined and imprisoned (A).] 

So as regards tlie jurors, the offence may be committed, 
which is described in the books as embracery ; that is, [at- 
tempting to influence them corruptly to one side, by pro- 
mises, persuasions, entreaties, money, entertainments, and 
the like. The punishment for tliis misdemeanor in the 
person embracing and the juror embraced is,] by tlie com- 
mon law,— and also by statute 6 Geo. IV. c. 50, s. 61, — 
fine and imprisonment (/). 


IV. A fourth offence of the same general character is, 
obstructing a lawful arrest^ or^ generally^ the execution of 
lawful process. [This is, at all times, an offence of a very 
high and presumptuous nature : but more particularly so, 
when it is an obstruction of an arrest upon criminal pro- 
cess ; and it hath been holdcn that the party opposing 


(») 3 Inst. 141, 142. Blackstone 
remarks (voL iv. p. 126), that these 
offences, when they proceeded fur> 
ther than bare threats, were punished 
in the Gothic constitutions with exile 
and forfeiture of goods ; and he cites 
Btierah. de Jure Goth. 1. 3, c. 2. 

{k) See Barr, on Statutes, 212; 
Ass. PI. 44, s. 4,fo]. 138 ; Hawk. 


P. C. b. 1, c.‘21,s. 15. 

(1) The false verdict of jurors, 
whether occasioned by embracery 
or not, was antiently considered as 
criminal ; and therefore severely 
punished by means of the writ of 
attaint. [See 3 Bl. Com. pp. 388, 
402; 6 Geo. 4, c. 50, s. 60; sup. 
vol. III. p. 650, n. (e),] 
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[such arrest, becomes thereby particeps criminis ; that is, an 
accessory in felony, and a principal iu treason (m). For- 
merly one of the greatest obstructions to public justice, 
both of the civil and criminal kind, ivas the multitude of 
j)retendcd privileged places, (especially in London and 
Southwark,) where indigent persons assembled together 
to shelter themselves fi'ora justice, — ^under the pretext of 
their having been antient palaces of the Crown or the 
like (w). But all of these sanctuaries for iniquity arc now 
demolished, and the opposing of any process therein is 
made highly ])enal, by the statutes 8 & 9 Will. III. c. 27 ; 
9 Geo. I. c. 28 ; 11 Geo. 1. c. 22 ;] and 1 Geo. IV. c. 116: 
which enact, [that ])ersons opposing the execution of any 
process in such j)rctendcd privileged places within the bills, 
of mortality, or abusing any officer in his endeavour to 
execute his duty therein, so that he receives bodily hurt;] 
and all persons aiding and abetting such opposition ; 
shall be guilty of felony. The principal provisions, how- 
ever, as regal’d the offi'ncc now under consideration, arc 
contained in the 24 & 26 Viet. e. 100, ss. 18, 38, which 
we had occasion to notice in reference to offences against 
the person ; and to that part of the work the reader is 
accordingly referred (o). 

V. Escape and Prison-hreach, An escape of a person, 
lawfully arrested for crime (whether felony or misde- 
meanor), by gaining his liberty before he is delivered by 
course of law, [is also an offence against public justice (p). 
And the officer permitting such escape, cither by negli- 
gence or conniyance, is much more culpable than the 
prisoner, — the natural desire of liberty pleading strongly 
in liis behalf, though he ought in strictness of law to 

(m) Hawk. P. C. b. 2, c. 17, s. 1. (o) Vide sup. pp. 161*, 181. 

[n) Such as WJdte Friars, and its (p) Hawk. P. C. b. 2, c. 17, s.3 ; 

environs; the Savoy f and the 3/tnr, c. 19, ss. 2, 3. As to evidence of 
in Southwark. Some further infor- escape, breach of prison, and rescue, 
mation on the subject of the law of see 4 Geo. 4, c. 64, s. 44. 
sanctuary will be found, post, c. xxi. 

x2 
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[submit himself quietly to custody, till cleared by the due 
course of justice. Officers, therefore, who after arrest 
ytegligently permit a felon to escape, are punishable by 
fine(r); but voluntary escapes, by consent and conni- 
vance of the officer, are a much more serious offence: 
for it is generally agreed that such escapes amount to 
the same kind of offence, J^nd arc punishable in the same 
degree, as the offence of which the prisoner is guilty, 
and for which he is in custody; whether treason, felony 
or trespass. And this, whether he were actually com- 
mitted to gaol, or only under a bare arrest («). But the 
officer cannot be thus punished] as for felony (<), [till 
the original delinquent hath actually received judgment ; 
•or been attainted uj^on verdict, confession, or outlawry, of 
the crime for which he was so committed or arrested; 
otherwise it might happen that tlie officer might be pu- 
nished for felony, and the person arrested and (sscaping 
might turn out to be an innocent man. But before the 
conviction of the principal party, the officer thus neglect- 
ing his duty may be fined and imprisoned for a misde- 
meanor,] and may be kept to hard labour besides (tt). 
We may add here, that an escai)e permitted by a private 
person, is an offence of the same (lescri])tion as one per- 
mitted by an officer. For if any person has another in 
his lawful custody, as for crime committed, and suffers 
him to escape before he is delivered over to tlie proper 
authority, such person is liable to the same punishment 
as already stated in the case of a gaoler or other 
officer {x). 

As for the piisoner himself, breach of 'j^rison (y), or even 
conspiring to break it (z), was felony at the common 


(r) 1 Hale, P. C. p. 600. 

(«) ; Hawk.P.C.b.2, 

c, 19, 8. 

(i) said, however, he is 

punishable, in the case of treason^ 
where the party escaping has been 
actually guilty of treason, whether 


he has been attainted of it or not. 
Hawk. P. C. b. 2, c. 19, s. 26. 

14 & 15 Viet. c. 100, s. 29. 

(ar) Hawk. P. C. b. 2, c. 20, s. 6. 
(y) 1 Hale, P. C. 607. See tt. v. 
Haswell, R. & R. C. C. R. 458. 

{z) Bract. 1. 3, tr. 2, c. 9. 
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law for whatever cause he was committed(a). [Bnt tliis 
severity is mitigated by the statute De frangentibus pri- 
sonaniy (1 Edw. IT. st. 2,) which enacts, that no person 
shall have judgment of life or member for breaking^ 
prison,] unless imprisoned for some cause which re- 
quired such judgment in case of his conviction (i). [But 
to break prison and escape (c), when lawfully committed 
for any treason or felony, remains still felony as at the 
common law:] and is now punishable with penal servi- 
tude for not more than seven or less than three years; 
or by imprisonment, (with or without hard labour, solitary 
confinement and whipping,) not exceeding two years (rf). 
[And to break ])risoii, whether it be a county gaol or 
other usual })la(!e of security, when lawfully confined upon 
any other inferior cliarge, is still ])uuishal)lc as a high 
misdemeanor by fine and imprisonment : for the statute 
which ordains that such offence shall be no longer capital, 
never meant to exempt it entirely from every degree 
of punishment (c).] And to be at large (without lawfid 
cause) before the expiration of the term fo¥ which an 
offender has been sentenced to be kept in penal servitude, 
is punishable by ]ienal servitude for life ; and previous 
imprisonment, wdth or without hard labour, for any t(jrm 
not exceeding four years ; or else by imprisonment, W'^ith 
or without hard labour, not exceeding two years (/). 


VI. Rescue and aiding prisoners to escape. [Rescue 


(a) 1 Hale, P. C. 607. 

(b) lb. p. 609. 

(c) It seems that jf the prisoner 
break prison but do not actually 
escape, it is no felony. Hawk. P. C. 
b. 2, c. 18, s. 11. 

(d) 7 & 8 Geo. 4, c. 28, ss. 8, 9 ; 
7 Will. 4 85 1 Viet. c. 90, s. 5; 14 
85 15 Viet. c. 100, s. 29; 16 85 17 
Viet. e. 99 ; 20 85 21 Viet c. 3. 

(e) Hawk. P. C. b. 2, e. 18. s. 20. 

(/) 5 Geo. 4, C.84, 8 . 22 ; 4 85 5 


Will. 4, c. 67; 9 & 10 Viet. c. 24; 
16 65 17 Viet c. 99 ; 20 85 21 Viet, 
c. 3. See also as to prison breaeh 
and escapes from Millbankf 6 & 7 
Viet. c. 26, s. 22 ; from Parkhurst, 
1 & 2 Viet. c. 82, ss. 12, 13 ; from 
Pentonville, 5 85 6 Viet. c. 29, s. 24 ; 
As to the apprehension of persons 
escaping from England to Scotland, 
and vice versiif see 13 Geo* 3, c. 31. 
As to escapes to and from Ireland, 
see 41< Geo. 3, c* 92, s. 3. 
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[is tlie forcibly and knowingly freeing another from an 
an'cst or imprisonment; and it is generally the same 
offence in the stranger so rescuing, as it would have been 
in a gaoler to have voluntarily permitted an escape (^). 
A rescue therefore of one apprehended for felony, is felony; 
for treason, treason; and for a misdemeanor, a misde- 
meanor also (A).] But [here likewise,— as for voluntary 
escapes, — the principal must first be attainted or receive 
judgment, before the rescuer can be punished] as foi’ 
felony : [and for the same reason ; because perhaps in fact 
it may tiUTi out that there has been no offence com- 
mitted (i).] Yet even before the attainder of the prin- 
cipal, the rescuer may be prosecuted at the discretion of 
the Crown, as for a misprision (A). Moreover, aiding a 
prisoner to escape in whatever way, is an obstruction to the 
course of justice, and a felony at common law if the pri- 
soner was in custody on a charge of felony ; and, in other 
cases, a misdemeanor (/). The offences of rescue and of 
aiding prisoners to escape, have now, however, been spe- 
cially provided against by several statutes. For by 25 
Geo, II, c. 37, s. 9, if any person sliall rescue, or attem])t 
to rescue, out of prison a person committed for murder, 
or found guilty of murder ; or n'seue, or attempt to 
rescue, any person convicted of murder, wliile going to 
execution or during exc(iution(m),— the person so offend- 
ing shall be deemed guilty of felony, and lie may be 
sentenced to penal servitude for life, or not less than three 
years ; or to Imprisonment, wuth or without hard labour 
and solitary confinement, for not more than two years (w). 


{g) Hawk. P. C. b. 2, c. 21. 

{h) It is a misdemeanor in the 
rescuer, though the person rescued 
be confined for debt only, and not 
on any criminal charge. (R. v. Alban, 
1 Car. & M. 295.) 

(i) 1 Hale, P. C. 598, 607 ; Post. 
344 . 

(k) Hawk, P, C. b. 2, c. 21, s. 8. 

(l) R. V, Burridge, 3 P. Wnis. 


430. See R. v. Allan, Car & M . 295. 

(m) By the same Act it is also 
felonious to rescue or attempt to 
rescue the body of a murderer after 
execution. 

(«) 25 Geo. 2, c. 37, 8.9; 7 Will. 
4 & 1 Viet. c. 91 ; 9 & 10 Viet. c. 
24; 16 & 17 Viet. c. 99 ; 20 & 21 
Viet. c. 3. 
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By 52 Geo. III. c. 156, every person assisting a prisoner 
of war to escape, shall be guilty of felony; and he may be 
sentenced to the same punislimcnts as just meititioned (o). 
By 1 & 2 Geo. IV. c. 88, s. 1, the rescuer of any person 
charged with felony, is declared guilty of felony; and 
he may be sentenced to penal servitude for not more than 
seven or less than three years; or to imprisonment, with or 
without hard labour, for not less than one or exceeding 
three years (p). By 4 Geo. IV. c. 64, (an Act for conso- 
lidating and amending the laws relative to the regulations 
of certain gaols and houses of connection in Pmgland and 
AV’^alcs,) if any person shall by any means whatever aid 
and assist any prisoner to escape, or any ])risoner attempt- 
ing to escape, from any prison, — such offender, whether an 
escape be actually made or not, shall be guilty of felony; 
and he may be sentenced to penal servitude for not more 
than fourteen years or less than three years, or to imprison- 
ment as above s])ecified (</). And by 5 Geo. IV. c. 84, 
whoever sliall rescijc, or attempt to rescue, any offender 
under sentence or order of penal servitude (r), from the 
custody of any person charged with his removal ; or shall 
ixmvey to such offender any disguise, or instrument for 
effecting escape, or arms ; shall be guilty of felony ; and 
he may be sentenced to })cnal servitude for life, and pre- 
vious im])risonment, with or without hard labour, not 
exceeding four years, or to im])risonmeiit, with or without 
hard labour, not exceeding two years (s). , 

(o) «52 Geo. 3, c. 136; 9 & 10 is also a statute of 16 Geo. 2, c. 31, 

Viet. c. 24; 16 & 17 Viet c. 99 ; relative to the offence of aiding pri- 
20 8e 21 Viet c. 3. ^s to this of- soners to escape ; but it is repealed 
fence, see R. v. Martin, 11. & R. by 4 Geo. 4, c. 64, s. 1, so far as 
C. C. R. 196. relates to the escape of any prisoner 

(p) 1 & 2 Geo. 4, c. 88, s. 1 ; 14 from any prison to which the latter 
& 13 Viet c. 100, s. 29; 20 8r 21 Act extends. 

Viet. c. 3. (r) The expression used in 3 Geo. 

( 7)4 Geo. 4, c. 64, s. 43 ; 9 & 10 4, c. 84, is “ transportation or banish- 
Viet. c. 24; 16 & 17 Viet. c. 99; ment;** but see 20 & 21 Viet. c. 8, 
20 & 21 Viet c. 3. ( See Holloway o. s. 6. 

The Queen, 17 Q. B. 317.) There (5) 3 Geo. 4, c. 84, s. 22 ; 4 & 3 
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VII. Another offcnee of this class, is [that of taking 
a reward under pretence of helping the owner to his stolen 
goods, Tl^s was a contrivance carried to a great length 
of villany in the reign of George the first, the confederates 
of the felons thus disposing of stolen goods, at a cheap 
rate, to the owners themselves, and thereby stifling all 
further inquiry. The famous •ronathan Wild had under 
him a well-disciplined corps of thieves, who brought in all 
Iheir spoils to him ; and he kept a sort of public office, for 
restoring them to the owners at half price. To })revent 
which audacious practice,— to the ruin, and in defiance, of 
public justice, — it was enacted by 4 Geo, I. c. 11, that Avho- 
soever shall take a reward under the pretence of helping 
any one to stolen goods, shall sufler as the felon who stole 
them ; unless he causes such principal felon to be appre- 
hended and brought to trial, and also gives evidence against 
him. Wild, still continuing in his old ])racticc, was, upon 
this statute, at last convicted and executed.] These provi- 
sions, indeed, have been since repealed by 7 & 8 Geo, IV. 
c, 27, s. 1 ; but tliey have been re-enacted, with such im- 
provements as are calculated for the more effectual pre- 
vention of the offence. For by 24 & 25 Viet, c. 06, s. 
101 (r), it is provided, that whosoever shall con’uptly take 
any money or reward, directly or indirectly, under })re- 
tence or upon account of helping any person to any chat- 
tel, money, valuable security, or other proj)crty whatsoever, 
which shall by^any felony or misdemeanor have becii 
stolen, taken, obtained, extorted, em])ezzled or converted, 
or disposed of as in that Act mentioned,— shall (unless he 
shall have used all due diligence to cause the offender to 
be brought to trial for the same) be guilty of felony. And 
the punishment is penal servitude for seven or for not less 
than three years ; or imprisonment, with or without hard 
labour and solitary confinement, for any terra not cxceod- 
ing'two years; and, if a male under the age of eighteen 

Will. 4, c. 67; 9 & 10 Viet. c. 24 ; (r) Re-enacting^ 7 & 8 Geo. 4, c. 

16 & 17 Viet. c. 99 ; 20 & 21 Viet. 29, s. 58, repealed by 24 & 25 Viet, 
c. 8. c. 95, as to the United Kingdom. 
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}^cars, to be whipped, if the coiui; shall so think fit, in addi- 
tion to such imprisonment (s). 

VIII. The offence of compounding of felony ^ is the taking 
oi a reward for forbearing to prosecute an offence of tliat 
description ; and one kind of it, (known in the books by 
the more antient appellation of theft-bote^) is where a jiarty 
robbed [takes his goods again, or other amends upon 
agreement not to prosecute. This was formerly held to 
make a man accessory, but is noyv punished only Avith fine 
and imprisonment (/). This ])CT*A’^ersion of justice, in the 
old (jTOthic constitutions, Avas liable to the most seAxre and 
infamous punishment. Indeed the Salic laAv — “ latroni 
earn similem hahuit^ qui fnrtum celarc vellet, et occulte sine 
judice composition em e jus admittere^* {u),^ And by statute 
24 & 25 Viet. c. 96, s. 102 (ar), c\"cn publhdy to adver- • 
tisc a rcAvard for the return of any property stolen or lost, 
and in such adAT.rtisemcnt to use any words purporting 
that no questions Avill be asked ; or pui’porting that a 
rcAvard will be paid for any lost or stolen property, Avith- 
out seizing or making inquiry after the person producing 
the same ; or promising, or offering in sucli advertisement, 
to return to any pawnlu'oker or other person the money he 
may have advanced upon or paid for such propci’ty, or 
any other sum of money or rcAvard for the return of the 
same ; — subjects the advertiser, ])rintcr, and puldisher to a 
forfeiture of fifty jiounds each. 

IX. Besides the last described offence, the mere con- 
cealment of a felony is by our law criminal ; and is de- 
scribed, in tJie Books, as misprision of felony. This is the 
concealment of a felony, — short of treason, the misprision 
of Avhich has been before considered (^), — committed by 

(s) The court may also, if it see (w) Stiern. de Jure Goth. 1. 3, c. 5. 
fit, bind over the olfender to keep (a-) Rc>enactin{r 7 & 8 Geo. 4, c, 

the peace. (21- & 25 Viet. c. 96, 29, r. 59, repcfiled as to the United 

s. 117.) Kingdom by 24 & 25 Viet, c..95. 

{ 1 ) Hawk. P. C. b, 1, c. 59, s. 6. (y) Vide sup. p. 218. 
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another ; but without such previous concert with, or sub- 
sequent assistance of, the person committing the felony, as 
will make the party concealing an accessory before or after 
the fact. And [the punishment of this in a public officer, 
(by the statute Westminster the first, 3 Edw. I. c. 9,) is 
imprisonment for a year and a day ; in a common person, 
imprisonment for a less, but discretionary, time ; and, in 
both, fine and ransom at the king’s pleasure;] an expres- 
sion which, as Blackstone remarks (^r), signifies here (as 
in other cases where it occurs,) not [any cxtra>judicial 
will of the sovereign : but such as is declared by his 
representatives, the judges in his courts of justice — “ vo- 
luntas regis in curia ^ non in camera ” («).] 

X. Compounding of informations upon penal statutes^ or 
'of misdemeanors^ is also illegal. 

As to the first of these, the compounding of informa- 
tions upon penal statutes, [it is a misdemeanor against public 
justice by contributing to make the laws odious to the 
public. At once, therefore, to discourage malicious in- 
formers, and to provide that offences, when discovered, 
shall be duly prosecuted,— it is enacted by 18 Eliz. c. 5, 
that if any person informing, under pretence of any 
penal law, makes any composition without leave] of one 
of the courts at Westminster ; [or takes any money or 
promise from the defendant to excuse him;— which de- 
monstrates his intent in commencing the prosecTition to bo 
merely to serve his own ends, and not the public good, — 
he shall forfeit 10/. ;] and he is also liable to suffer such 
imprisonment ortidditional fine, or both, as^the court shall 
award, [and shall ];)e for ever disabled to sue on any 
popular or penal statute (6).] 

As to compounding misdemeanors: such a proceeding 

(«) 4 Bl. Com. p. 121. the text by the effect of 5S Geo. 3, 

(a) 1 Hale, P. C. 37^. c. 138. As to this offence, see K. v. 

(ft) The punishment given by 18 Best, 9 Car. & P. 368 ; R. e. Crisp, 
£liz. for this offence, is altered as in 1 B. & A. 282. 
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Avitliout leave of one of the courts at Westminster, seems 
to be also illegal (c). But [it is not uncommon when a 
jicrson is convicted of a misdemeanor more immediately 
affecting an individual, — as a battery, imprisonment or the 
like, — for the court to permit the defendant to speak with 
the prosecutor y before any judgment is pronounced : and if 
the prosecutor declares himself satisfied, to inflict but a 
trivial punishment. This is done to reimburse the prose- 
cutor his expenses, and make him some private amends, 
without the trouble and circuity of a civil action 

XI. l^Common barratry is the offence of frequently {e) 
inciting and stirring up suits and quarrels between his 
majesty’s subjects, cither at law or otherwise (/). The 
punishment for this offence in a common person, is by fine 
and imprisonment ; but if the offender, (as is too frequently 
the case,) belongs to the profession of the law, a barrator, 
Avho is thus able as well as willing to do mischief, ought 
also to be disabled from practising for the futui’e. And 
indeed, it is now enacted, that if any one who hath been 
convicted of forgery, perjury, subornation of perjury, or 
common barratry, shall practise as an attorney, solicitor or 
agent in any suit, the couit, upon eomjilaint, shall examine 
it in a summary way, and, if proved,] may direct the 
offenders to be kept in ])cnal servitude for not more than 
seven or less than three years (^). 

(c) See Collins v. Blantcrn, 2 (c) Barratry is said to be a forensic 

Wils. 3H ; Edgecombe v. Rodd, 5 term borrowed from the Normans: 

East, 297 ; Keir v. Leeman, 9 Q. B. the Anglo-Norman haret signifying 

371 ; 4 Bl. Com. ^13G, note by a quarrel or contention. [See the 

Christian. notes to Bac. Abr. tit. Barratry (A).] 

(d) Blackstone (vol. iv. p. 364) To establish a single act of inciting, 
expresses a disapprobation of this &c., is not sufficient. See 11. v, 
practice, as contrary to the true policy Hardwicke, 1 Sid. 282; R. v. Han- 
of criminal jurisprudence. Even a non, 6 Mod. 311; Hawk. P. C. b. 1, 
voluntary forgiveness by the party c. 81, s. 5. 

injured “ought not,” he says, «in (/) Hawk. P. C. b. l,c. 81,8. 1. 

“ true policy to intercept the stroke (g) 12 Geo. 1, c. 29; 21 Geo. 2, 

** of justice.’* c. 3; 16 & 17 Viet. c. 99; 20 & 21 
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[Hereunto may also be refeiTcd another ofFence^f equal 
malignity and audaciousness, that of suing another in the 
name of a fictitious plaintiff, — either one not in being at all, 
or one who is ignorant of the suit. This offence, if com- 
mitted in any of the superior courts, is left, as a high con- 
tempt, to be punished at their discretion. But in courts of 
a lower degree, where the crime is equally pernicious, but 
the authority of the judges not equally extensive, it is 
directed by 8 Eliz. c. 2, s. 4, to be punished by six months’ 
imprisonment, and treble damages to the party injured.] 

XII. [Maintenance is an offence that bears a near rela- 
tion to the former ; being an officious intermeddling in a 
suit that no way belongs to one, by maintaining or assist- 
ing either party, with money or otherwise, to prosecute or 
defend it (i) : a practice that was greatly encouraged by the 
first introduction of uses (/e). This is an offence against 
public justice, as it keeps alive strife and contention, and 
jierverts the remedial ])rocess of the law into an engine of 
oppression (Z). And therefore by the Koinan law, it was a 
species of the crimen falsi to enter into any confederacy, or 
to do any act to supj)ort an()th(U’’s law suit, by money, wit- 
nesses or patronage (m). A man may, however, maintain 
the suit of his near kinsman (w), servant (o), or poor ncigh- 
boim (p), out of charity and compassion, with impunity ;] 

Viet. c. 3. In the Attornies’ Act, tensions to lands, or holding them 
6 & 7 Viet. c. 73, the statute 12 for him by force or subtilty, or stir- 
Gco. 1, c. 29, is recognized as exist- ring up quarrels in the county, in 
ing, and is left unrepealed. relation to matters wherein one is 

(t) Hawk. P. C. b. 1, c. 83, s. 23. no way concerned. And this species 
(k) Dr. and Stud. 203. As to uses, is known by the name of ruralis, 
vide sup. vol. i. p. 300. (See Bac. Abridg. in tit. Mainten- 

(/) Co. Litt. 368(b): 2 Inst 208, ancc.) 

212, 213 ; Hawk. P. C. b. 1, c. 83, (m) Ff. 48, 10, 28. 

8.23. Maintenance may consist, (n) Bac. ubi sup. ; Hawk, ubi sup. 

(according to Bacon) not only in the s. 26. 

officious intermeddling in suits as (o) Hawk, ubi sup. ss. 31, 32, 33. 

desenbad by Blackstonc (vol. iv. p. (p) Bro. Abr. tit. Maintenance, 

l$3)i^hich is termed curialh; hut (14), 
uls(i^^4n assisting another to his pro- 
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or lie may maintain a suit in which he has any interest, 
actual or contingent (7). [Otherwise the punishment 
by common law,] and also by statute 1 Ric. II. c. 4, [is 
fine and imprisonment (r) ; and by statute 32 Hen. VIII. 
c. 9, a forfeiture of ten pounds.] 

XTTl. [^Champerty {campi partitio) is a species of main- 
tenance, and punished in the same manner (5), —being a 
bargain with a plaintiff’ or defendant campum par tire y to 
divide the land or other matter sued for between them, if 
they prevail at law; whereupon the cliampertor is to carry 
on the painty’s suit at his own expense (t). Thus cliainparty 
in the French law, signifies a similar division of profits; 
being a part of the crop, annually due to the landlord by 
bargain or custom. In our sense of the word, it signifies 
the purchasing of a suit or right of suing ; a practice so 
much abhon*ed by our law, that it is one main reason why 
a chose in aciiony or thing of which one hath the right, but 
not the possession, is not assignable at common law(M); 
because no man should purchase any pretence to sue in 
anotlier’s right. These pests of civil society, that are per- 
jietiially endeavoui-ing to disturb the repose of their neigh- 
bours, and officiously intei’fcring in other men’s quaiTcls, 
even at the hazard of their own fortunes, were severely 
animadverted upon by the Roman law, (jui improle coeunt 
in alienam litemy ut quicquid ex condernnatione in rem ipsius 
fedactum fuerit inter eos communicciretiir, lege Julia de vi 
privata tenentur ” {x). And they were punished by the for- 
feiture of a third piirt of their goods, and by perpetual 
infamy (y). Hitherto must also be referred the provisions 

( 9 ) Hawk, ubi sup. ss. 14, 15; (u) As to this, vide sup. vol. ii. 

Master v. Miller, 4 T. ll. 340 ; WiU p. 45 . 
liamson v. Henley, 6 Binjr. 299. (jr) Ftl 48, 7, 10. 

(f) Hawk, ubi sup. s. 38; 2 Inst (y) There are on the subject of 
208. champerty the following statutes of 

(s) Hawk, ubi sup. b. l,c. 84, s. 1. antient date : — 3 Edw. 1, c. 25 ; 13 
(0 Statute of Conspiracy, 33 Edw. Edw. 1 , c. 49; 21 Edw. 1, stat 3, 
1, St 2. c. 11 ; 33 Edw. 1, st 3 ; 4 Edw. 3, 
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[of the statute 32 Hen. VTII. c. 9, that no one sliall sell or 
purchase any pretended right or title to land, unless the 
vendor liath received the profits thereof for one whole year 
before such grant, or hath been in actual possession of the 
land, or of the reversion or remainder, — on pain that both 
purchaser and vendor shall each forfeit the value of such 
land to the king and the prosecutor (a).] 


XIV. Conspiracy may be correctly described, in general, 
as a combination or agreement between several persons to 
carry into effect a purpose hurtful to some individual ; or 
to particular classes of the community; or to the public at 
large (A): though this is subject to exception in the case 
where the purpose is a felonious one, and actually accorn-^ 
plished ; — ^the offence of conspiracy, (which is a misde- 
meanor only,) being then mei’ged in the felony. Thus 
there may be conspiracy to commit murder or other 
crime ; to seduce a female (c) ; to injure the public health 
by selling unwholesome provisions (rf); to raise the funds 
by the propagation of false intelligence (^) ; to defraud 
some person or j^ersons of his or their property (/) ; and 


c. 11. See also the following cases 
as to what amounts to maintenance 
and champerty : Stevens v. Bagwell, 
15 Ves. jun. 139; Williams v, Pro- 
theroe, 5 Bing, 309; Stanley v, J ones, 
7 Bing. 369 ; Bell v. Smith, 5 B. & 
C. 188; In re Masters, 1 Har. & 
Woll. 348. 

(a) As to this statute, see Chol- 
mondeley v. Clinton, 4 Bligh, N. 
S. 4. 

(b) Conspiracyhas been frequently 
said to consist either of an agreement 
for an unlawful purpose, or to effect 
a lawful purpose by unlawful means. 
(R. V, Seward, 1 A. & R. 713; R. 
V. Jones, 4 B. & Ad. 349.) But the 
correctness of the antithesis has 
been questioned on high authority, 
(R. V. Peck, 9 A. & £. 686;) and 


it is clear that the terms lawful and 
unlawful, as here used, themselves 
require a definition. In many cases, 
too, it is difKcult to distinguish pre- 
cisely between the purpose and the 
means, in cases of conspiracy. As 
to the nature of this offence, sefe 
also Reg. v. Carlisle, 1 Dearslcy’s 
C, C. R. 337. 

(<?) See R. V, Grey, 3 St. Tr. 519; 
R. V, Delaval, ^.Burr. 1434. 

(d) See R. v, Mackarty and 
Fordenbourgh, 2 Ld. Raym. 1179; 
2 East, P. C. c. 18, s. 5; 6 East, 
133. 

(e) See R. v. De Beranger, 3 M. 
& S. 67. 

(/) See Queen v. Gompertz and 
others, 9 Q. B. 824. 
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tlic like {g). But one of the chief species of this offence, 
(and that which reduces it under the present chapter,) is 
that of conspiring [to indict an innocent man falsely and 
maliciously ; who is accordingly indicted and acquitted,] 
or otherwise Lawfully discharged from the prosecution (A). 
This is [an abuse and perversion of public justice ; for 
'which the party injured may either have a civil action, — 
the nature of which we have described in a former book (i) ; 
or else tlic conspirators, (for there must be at least t^vo 
to form a conspiracy,) may be indicted at the suit of the 
Crown (A) ; and (being convicted) were by the antient 
common law to receive what was called the villenous judg- 
ment (/): viz., to lose their liberam legem^~\ whereby they 
were formerly discredited and disabled as jurors and wit- 
nesses ; [to forfeit their goods and chattels, and lands for 
life ; to have those lands wasted, their houses razed, their 
trees rooted up, and their oivn bodies committed to pri- 
son (m). But it is now the better opinion that the villenous 
judgment is by long disuse become obsolete, it not having 
been pronounced for some ages (w) ; but instead thereof^ 
the defendants arc usually sentenced] to fine and imprison- 
ment (o) ; to which, by 14 & 15 Viet. c. 100, s. 29, may 
now be added, (in most cases of conspiracy,) hard labour, 
during the whole or any part of the term of imprisonment. 

(g) lliiwk. P, C. b. 1, c. 72, s. 2. (0 Bro. Abr. tit. Conspiracy, 28. 

(A) Hawk, ubi sup. et s. 9; 3 (m) Hawk. P. C. b. 1, c. 72, s. 9. 

143; see H. v. Spragg, 2 Burr. 998; (;«) It is to be observed in re- 

li. V. Macdaniel, 1 Leach, C. C. 45. fcrencc to this subject, that until a 
As to the felonious oflence of actually recent period persons who were in- 
accusing or actually threatening to famous^ that is, of such a character 
accuse of crime, with intent to ex- that they might be challenged as 
tort property, vide sup. pp. 212, jurors propter delictum (as to which 
213. vide sup. vol. in. p. 627), were, in- 

(i) Vide sup. vol. iii. p. 497. dcpendently of any villenous judg- 

{k) No indictment for a conspi- mciit, inadmissible as witnesses. But 
racy shall be presented to or found they arc now made competent by 6 
by the grand jury, without security & 7 Viet. c. 85. Vide sup. vol. in. 
given for the due prosecution of the p. 634. 

charge, unless the indictment be (o) Blackstone adds *' pillory,** but 
ordered by a judge, &c. (22 & 23 this punishment is now abolished. 
Viet. c. 17.) Vide post, p. 324, n. (o). 
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e may add that, with regard to a consplrac} % the object 
of which is to commit murder^ there is a recent provision 
as to such offence contained in 24 & 25 Viet. c. 100, by 
which it is enacted, that all persons who shall conspire, 
confederate and agree to murder any person, (whether a 
subject of her majesty or not, and whether within her 
dominions or not,) and whosoever shaD solicit, encourage, 
persuade or endeavour to persuade, or shall propose to any 
person, to murder any other person,— shall be gnilty of a 
misdemeanor, and be punishable either by imj)risonment 
(with or without hard labour) to the extent of two years ; 
or, at the discretion of the court, by penal servitude, to tlie 
extent of ten years or not less than three years (p). 

With respect to the offence of conspiracy, it may be re- 
marked, that it is deemed to consist rather in the guilty 
combination or agreement, than in the act by which it is 
carried into effect ; and therefore, in an indictment for con- 
spiring to do a thing in itself unlawful, it is not necessary 
to allege that the thing was in facit done (y); though, siq)- 
posing it to have been done, it is usual to state the unlaw- 
ful agreement or consjiiracy first, and then to charge tlui 
thing done, (or overt act, as it is called,) to have been com- 
mitted in pursuance of the conspiracy (r). It is also ob- 
servable, that tlie effect of the state of the law relative to 
conspii’acy, is often to render a purpose criminal when con- 
ceited by several, which would not be of that character, if 
entertained merely by an individual ; a distinction which 
rests on very solid ground ; for though every wrong may 
not be of dangerous tendency to the public, yet every 
coalition to promote wrong, is manifestly of that character. 
Accordingly It is held, that a false and malicious indict- 
ment, if preferred by an individual, is no crime, though it 

(/>) 24 & 25 Viet. c. 100, s. 4. (q) See 9 Hep. 56 b ; R. ». Kim- 

Hie ofTender, if the court sec fit, berty, 1 Lev. 62 ; R. v. Best, Lord 
may also, either in addition to or in Rayin. 1167; S. C. Salk. 174; R. v. 
lieu of any other punishment, be Seward, 1 A. & E. 713. 
bound over with sureties to keep (r) As to the form of the indict, 
the peace and be of good behaviour. ment, see R. v. Steel, 1 C. & M. 
(Sect. 71.) 337. 
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is a cause of civil action {$) ; but if planned by several 
persons, it is, as \vc have seen, the legal offence of con- 
spiracy. So a combination among workmen, to raise the 
price of wages, was once deemed to be, in every case, 
conspiracy (0 ; though the same object, if contemplated 
by a single workman, would not liave been criminal (w). 
But the law on tliis subject is now altered; for by 6 
Geo. IV. c. 129, s. 4, and 22 Viet. c. 34, persons merely 
entering into agreement for the purpose of fixing the rate 
of wages, or endeavouring (without threat or intimida- 
tion) to ])crsuade others to abstain from work for the 
same purpose, arc not therefore to be liable to prosecution, 
or indictment for conspiracy. As to an assault in juir- 
suance of an unlawful combination or conspiracy to raise 
wages, — or respecting any trade, business, or manufKctxirc, 
or any person concerned or employed therein, — it is by 
24 & 25 Viet. c. 100, s. 41, made a misdemeanor punish- 
able with imprisonment for any term not exceeding two 
years with or without hard labour. 

XV. The next offence against public justice is that 
of perjury ; which is defined by Sir E. Coke (a;) to be 
“ a crime committed, when a lawful oath is ministered by 
any that hath authority, to any pei’son, in any judicial 
“ proceeding, who sweareth absolutely and falsely, in a 
matter material to the issue or cause in question.” 
The common law [takes no notice of any perjury, but 
such as is committed in some court of justice having 
power to administer an oath (or before some magistrate, or 
proper officer, invested with a similar authority) in some 
proceedings relative to a civil suit or a criminal prose- 
cution : for it esteems all other oaths unnecessaiy at least, 

(s) Leith i>. Pope, 2 Bl. Rep. Aid. J27. 

1328; see 2 Russ, on Crimes, p. (w) R. v. Tailors of Cambridge, 8 
674. Mod. 10. 

(t) See R. V. Ridgeway, 5 B. & {x) 3 Inst. 164. 

VOL. IV. 


Y 
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[and therefore will not punish the breach of them.] But 
by the express provision of many modern statutes («), it is 
enacted that a false oath tak^ in certain cases, not of a 
judicial kind, shall be deemed to amount to pequry, and 
be visited with the same penalties (a). 

A mere voluntary oath, liow’ever, — that is, an oath 
administered in a case for \vhich the law has not provided, 
— is not one on which pcijury can be assigned; for as 
such a proceeding is not required, so neither is it pro- 
tected by the law. Indeed, such voluntaiy oaths are now 
expressly prohibited by statute 5 & 6 Will. IV. c. 62, 
which provides, that a certain form of declaration may be 
substituted for tliem, and that any party falsely making 
Slld^ijj^eclaration shall be guilty of a misdemeanor. 
“!ral§|try, by the definition, must be absolute^ as well as 
false, — roat is, it musf be in positive terms. Yet a man 
will be guilty of the offence, if he swears he believes to 
be true a fact or statement which he knows to be false (ft). 
Perjuiy must also be corrupt or wilful^ (that is, committed 


( 2 ) Among the statutes contain- 
ing provisions as to perjury in par- 
ticular cases, arc the following; 
Annuities (Government), 48 Geo. 3. 
c. 142, 88. 4, 26; 62 Geo. 3, c. 129, 
88. 2, 7 ; — Bankrupts, 12 & 13 Viet, 
c. 106, 8. 264;— Court for Divorce 
and Matrimonial Causes, 20 & 21 
Viet. c. 89, s. 90 ; — Court of Probate, 
&c., 20 & 21 Viet. c. 77, s. 27 
Elections, 2 Will. 4, c. 45, s. 58 ; 
5 & 6 Will. 4, c. 76, s. 34;-Ex- 
chequer Bills, 51 Geo. 3, c. 15, ss. 9, 
10; — Excise, 7 & 8 Geo. 4, c. 53, 
8S. 29, 30, 31 ; — Inclosure Act, 41 
Geo. 3, c. 109, s. 43 Naval and 
Military Pay. 11 Geo. 4 fie 1 Will. 4, 
e. 20, sfi. 85, 86 ; — Oaths sworn 
abroad, 6 Geo. 4, c. 87 ; 18 fi^ 19 
Vict. c. 42 : — Quarantine, 6 Geo. 4, 


c. 78, s. 29; — Registry Acts, 2 & 3 
Ann. c, 4, ss. 18, 19; — Slave trade, 
5 & 6 Vict. c. 42, 5. 7 ; — Stamps, 55 
Geo. 3, c. 184, ss. 52, 53. 

(a) We may remark here, that 
the penalties of perjury attach to 
wilful falsehood in an affirmation by 
a Quaker, Moravian, or Separatist, 
(As to which, vide sup. vol. ii. 

р. 353.) They also attach to the 
affirmation of a witness (on oral ex- 
amination or otherwise) in lieu of 
taking an oath, under 17 & 18 Vict. 

с. 125, s. 20, and 24 & 25 Vict c. 66. 
(Vide sup. vol. iii. p. 635.) And 
the case is the same as to the de- 
claration qf a bankrupt, without oath. 
(See 12 & 13 Vict. c. 106, s. 254.) 

(5) Pedley’s case, 1 Leach, C. C. 
365. 
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mala animo,) not upon sm-prisc or the like(c). [It must 
also be, in some point, material to the (piestion in dis})utc(<i) ; 
for if it only bo in some trifling collateral circumstance to 
Avhicli no regard is j)aid,] it is no more penal than in tlie 
voluntary extra-judicial oaths bcfoi’e mentioned. 

[Subornation of peijury, is the offence of procuring 
another to take such a false oath, as constitutes perjury in 
the principal (tf).] 

Peijury and subornation arc both misdemeanors (/); and 
their punishment, [at common law, has been various. It 
was antlently death ; afterwards banishment, or cutting out 
the tongue; then forfeiture of gf)ods; and, latterly, fine 
and imprisonment.] Ihit additional punishments fl)r this 
oftlaice, have been enacted by various statutes. By 6 Eliz. 
c, 9, (made perpetual by 29 Eliz. c. o, s. 2, and 21 Jac. I. 
c. 28, s. 8,) an oftender, convicied of perjury, may be 
imprisoned for six months and fined 20/. ; and if* convicted 
of subornation, may ])C fined 40/., and, in default of pay- 
ment, is liable to the same ])eriod of im]wisonment. More- 
ovei‘, under 2 (Seo, 1 1. c. 25, tlie perjurer or suborner may 
be sent to the house of correction, with hard labour, for 
seven years; or (under the same statute as affected in its 
])unishineut l)y later Acts), they may be sentenced to 
])enal si'rvitude for not juore than seven or hiss than thi*ee 
years (^). And by 3 (ieo. IV. c. 114, such off(*ndcrs may 
be sentenced to hard labour for any term for which they 

(c) Hawk. P. C. b. 1, c. (59, s. 2. of perjury and subornation, vide 

(d) 11. v. Aylett, 1 'P. 11. C9 ; post, c. xviii. By 22 & 23 Viet. c. 

and see Queen v. Bennett, 20 L. J. 17, an indictment for neither of them 
(M. C.) 217; Qiiooti v. PhiJIj}otts, is to be preferred to, or found by, 
21 L. J. (M. C.) IS. the grand jury, without security 

(e) If the party suborned docs given for the due prosecution of the 

not actually take an oath, the per- charge, unless the party charged 

son inciting him so to do, is still have been hound over to meet it, or 

liable to he fined and suffer in fa- indictment be preferred by direction 
mous corporal punishment. (Hawk. or consent of a judge, &c. 

P. C. b. 1, c. 09, s. 2.) (g) 2 Geo. 2, c. 25, s. 2 ; 16 & 17 

(/) As to the indictment and trial Viet. c. 99 ; 20 & 21 Viet. c. 3. 

Y 2 
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may be imprisoned ; and that, either in addition to or in 
lieu of any other punishment (A). 

. [It ha^ been sometimes wished that perjury, at least 
upon capital accusations, whereby another’s life has been 
or might have been destroyed, was also rendered capital, 
upon a principle of retaliation (/).] And, indeed, [where 
the death of an innocent person has been actually the 
consequence of such wilful perjury, it falls within the guilt 
of deliberate murder, and deserves an equal punishment ; 
which, it has been said, our antient law in fact inflicted (tw). 
But the mere attp.myt to destroy life, by other means, not 
being capital, there is no reason that an attempt by per- 
jury should ; much less, that this crime should in all judi- 
- cial cases be punished with death (w). For to multiply 
capital punishments lessens their effect, when applied to 
crimes of the deepest dye; and detestable as perjury is, it 
is not by any means to be com})ared with some other 
offences, for whieli only death can be inflicted : and there- 
fore it seems already, (except perhaps in the instance of de- 
liberate murder by pel juiy,) very properly punished by our 
present law; which has adopted the opinion of Cicero 
derived from the law of the Twelve Tables, perjurii poina 
divinUy exitium ; humaim^ dedecus (o).”] 

XVI. Bribery y is the next species of offence against 
public justice; which is when a judge, or other person 


{h) By 14 & 15 Viet. c. 100, s. 19, 
any court has, in general, the power 
of directing any witness to be pro> 
secuted for perjury, in regard to the 
evidence he has given. 

(l) Blackstone adds (vol. iv. p. 
1S8), ** as it is in all cases by the 
" laws of France.’* 

(m) Britton, c. 5. Vide sup. p. 
152, n.(«). 

(») As to attempts to murder, vide 
sup. p. 161. 

(o) De Leg. 2, 9. Until recently 
the punishment of the pillory^ which 


had been abolished in all other cases 
by 56 Geo. 3, c. 138, was retained for 
the puniihment of perjury and sub- 
ornation. But it is now altogether 
abolished by t Will. 4 & 1 Viet. c. 
23. Another consequence that at- 
tended a conviction for this crime, 
until a recent period, was a perpetual 
disability to bear testimony. But by 
statute^ & 7 Viet. c. 85, the law with 
respect to the incompetency of wit- 
nesses, on the ground of crime, is 
altered. Vide sup. vol. ill. p. 634. 
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concerned in the administration of justice, takes any undue 
reward to influence his behaviour in his office (jp). [In the 
East, it is the custom never to petition any superior for 
justice, not excepting their kings, without a present. This 
is calculated for the genius of despotic countries, where 
the true principles of government are never understood ; 
and it is imagined that there is no obligation from the 
superior to the inferior ; no relative duty owing from the 
governor to the governed. The Roman law, though it 
contained many severe injunctions against bribery, — as Avell 
for selling a man’s vote in the senate or other public 
assembly, as for the bai-tcringof common justice ; — ^yet, by 
a strange indulgence in one instance, it tacitly encouraged 
this practice ; as it allowed the magistrate to receive small 
presents, provided they did not in the whole exceed one 
huntfred croAvns in a year (7), — not considering the in- 
sinuating nature and gigantic progress of this vice when 
once admitted. Plato, therefore, more wisely, in his ideal 
republic, orders those who take presents for doing their 
duty, to be punished in the severest manner (r) ; and by the 
laws of Athens, he that offered was also prosecuted, as well 
as he that received a bribe ( 5 ). In England this offence 
of taking bribes is punished, in in^rior officers, with fine 
and imprisonment ; and in those who offer a bribe, though 
not taken, the same(^). Rut in judges, especially the 
superior ones, it hath been always looked upon] as#parti- 
cularly heinous ; and there is even a tradition that in the 
reign of Edward 1||[, chief justice Thorpe was hanged 

for this offence (m). [By a statute of the eleventh year of 

• 

(p) S Inst. 145 ; Hawk. P. C. b. Campbell, in bis Lives of the Chief 
1, c. 67. Justices (vol. i. p. 91), considers 

(9) Ff. 48, 11,6. the tradition, that sentence of death 

(r) De Leg. 1. 12. was actually passed on him, to be 

(s) Pott. Antiq. b. 1, c. 23^ unfounded ; and to have been in- 

(t) 3 Inst. 147. vented by Oliver St John in in- 

(u) Blackstone (vol. iv. p. 140) veighing against the judges who, 
says he was actually hanged ; but in the reign of Charles 1., decided 
Lord Coke (3 Inst. 145) denies that in favour of the legality of ship- 
Thorpe was hanged, or could be money. 

banged, for this offence; and Lord 
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[Henry the fourth, all judges and officers of the king, 
convicted of bribery, shall forfeit treble the bribe ; be ])ii- 
iiished at* the king’s Avill ; and be discbargcd from the king’s 
service for evcr(j:). And some notable examples have 
been made in parliament, of persons in the highest stations, 
and otherwise very eminent and able, but contaminated 
with this sordid vice (y).] 

XVII. [Another misdemeanor of the same s])ecies, is 
the negligence of puhlic officers intrusted with the adminis- 
tration of justice, — as sberills, coroneivs, constables, and 
the like, — wliieli raak(‘S the offi^nder liable to be fined : 
and, in very notoi-ions cases, will amount to a forfeiture 
of his office, if it be a beneficial one (2:).] 


XVITI. [There is yet another offence against public 
justice, which is a] misdemeanor [of deep malignity ; and so 
much the deeper, as there, are many op])ort unities of putting 
it in practice, and the ])Ower and wealth of the ofhinders 
may often deter the injured from a legal ])rosecution. 'rids 
is the oppression, and tgrannical partiality , of judges, jus- 
tices, and other magistrates, in the administration and 
under tlie colour of their office. However, when prose- 
cuted, — either by irnpcSchment in parliament, or by in- 
formation in the Coiui: of (Jueen’s Bench, (according to 
the rank oftthc offenders,) it is sure to be severely ])unished 
with forfeiture of their offices, (cither consequential or im- 
mediate) ; together with fines, imprisj^iment, or other dis- 
cretionaiy censure, regulated by the nature and aggrava- 
tions of the offence committed («).] 


(x) See 3 Inst. 147. 

(y) As to the offence of bribery 
and corruption at parliamenUiry eke- 
tionSf vide sup. vol. ii. p. 390. As 
to bribery in municipal elections, see 
5 & 6 Will. 4, c. 76, s. 54. As to 
bribery of custom house qfficers, sec 
16 8f 17 Viet. c. 107, s. 262 ; of t-x- 
cise officers, 7 & 8 Geo. 4, c. 53, s. 12. 
As to bribery of officers of the Court 


of Chancery, see 3 & 4 W'^ill. 4, c. 94, 
S.41, As to bribery o( puhlic officers 
in the East Indies, sec 33 Geo. 3, c. 
52, s.# 

{z) Hawk. P. C. b. 1, c. 66; and 
see 11. ». Pinney, 3 B. & Ad. 946 ; 
11. ». Neale, 9 Car. & P. 431. 

(a) Hawk. P. C. b. 1, c, 68 ; and 
sec R. V, Holland, 5 T. R. 607. 



CHAP. TX.— or OFFENCES AGAINST PUBLIC JUSTICE. 327 


XIX. [Lastly, extortion is an abuse of imblic justice; 
wliicli consists in any officer’s unlaAvfiilly taking, by colour 
of his office, from any man, any money or thing of value, 
that is not duo to him, or more than is due, or before it is 
due.] The punishment for this misdemeanor [is fine and 
imprisonment, and sometimes a forfeiture of the office (&).] 

f (6) See 3 Kdw. 1, e. 20 ; 3 Inst. Will. 4, c. 56, any judge or otlier 

145 ; R. V. Oilham, 6 T. U. W5 ; ofiicer in Bankruptcy^ taking other 

R, V. Jones, 2 Camp. 131. As to than his lawful fees shall forfeit 500/., 

extortion by British subjects in the and be incapable of holding oflice. 

East Indies, in receiving gifts, see And see on the subject of extortion 

33 (xco. 3, c. 52, s. 02; Re Capt. in general, Bac. Abr. tit. Fees ; Jac. 

Douglas, 3 Q. B. 825 ; Douglas v, L. Diet. Extortion, &c. 

Queen, 13 Q. B. 7L By 1 & 2 
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CHAPTER X. 

OP OFFENCES AGAINST THE PUBLIC PEACE. 


We arc next to consider offences against the public peace {a ) ; 
in our consideration of which, however, it is to be under- 
stood, that those arc passed over which more immediately 
and properly range themselves under other divisions of the 
work, — such as offences against the person and the like. 
Those at present in question, are of two sorts ; amounting 
either to actual breaches of the ]:)cace, or only to acts pro- 
vocative of a breach of the peace by others. Actual 
breaches of the peace arc also either felonious, or not felo- 
nious. [The felonious breaches of the peace arc strained 
up to that degree of malignity, by virtue of several modem 
statutes ; and particularly, 

I. The riotous assembling of twelve persons or more^ and 
not dispersing upon proclamation. This was first made 
treason by statute 3 & 4 Edw. VT. c. 5 ; when the king 
was a minor, and a change of religion to be effected. But 
that statute was repealed by the first Act of Queen Mary, 
among the other treasons created since the twenty-fifth 
year of Edward the third ; though the prohibition was in 
substance re-enacted, with an inferior degree of punish- 
ment, by statute 1 Mar. st. 2, c. 12 ; which made the same 
offence a single felony. These statutes specified, and 
particularized, the nature of the riots they were meant to 
suppress ; as, for example, such as lUbe set on foot with' 

(a) At a former place we re- sup. p. 131), but the crimes spoken 
marked, after Blackstone, that of in this chapter, are those which 
crimes ** almost always include a are directed more particularly against 
breach of the public peace ” (vide the public peace. 
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[intention to offer violence to the Privy Council ; or to 
change the laws of the kingdom ; or for certain other 
specific purposes. In which cases, if the persons werci 
commanded by proclamation to disperse, and they did 
not, it was by the statute of Mary made felony, but 
within the benefit of clergy; and also the Act indemnified 
the peace officers and their assistants, if they killed any 
of the mob in endeavouring to suppress such riot. This 
was thought a necessary security in that sanguinary reign ; 
when popery was intended to be established, which was 
like to produce great discontents : but at fii*st it B^as niadcj 
only for a year, and was afterwards continued for that 
queen’s life. And by statute 1 Eliz. c. 16, when a rcfoi*- 
mation in religion was to be once more attein])ted, it was 
revived and continued during her life also ; and then ex- 
pired. From the accession of James the first to the death 
of Queen Anne, it was never once thought expedient to 
revive it; but in the first year of (icorge the first, it was 
judged necessary, in order to support the execution of tlu', 
Act of Settlement, to renew it ; and at one stroke to mak(j 
it pei 7 )etual, with large additions. For whereas the former 
Acts expressly defined and s])ecified what should be ac- 
counted a riot, the statute 1 Geo. 1. xSt. 2, c. 5,] commonly 
called “ the Riot Act,” [enacts generally, that if any twelve 
persons are unlawfully assembled to the disturbance of the 
peace ; and any one justice of the peace, sheriff, under- 
sheriff or mayor of a town, shall think pro])er to com- 
mand them by procLamation to disperse, — if they contemn 
his orders, and continue together for one hour afterwards, 
such contempt^ shall be felony:] and the punishment is 
penal servitude for life, or not less than three yeai-s ; or 
imprisonment, with or without hard labour or solitary con- 
finement, for not more than two years (i). And the Riot 
Act declares furtherUfthat if the reading of the pi’oclama- 
tion be by force opposed, or the reader be in any manner 

(6) 1 Geo. 1, St 2, c. 5 ; 7 Will. 4 16 & 17 Viet. c. 99 j 20 & 21 Viet. 

& 1 Viet. c. 91 ; 9 & 10 Viet. c. 24; c. 3. 
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[wilftilly hindered from the readinpr of it, such op])osers and 
hinderers, and all persons to whom such proclamation 
ought to have been made^ and knowin*^ of such hindrance, 
and not dispersing, are felons :] and they are liable to the 
like jmnishment (c). The Kiot Act also [contains a clause 
indcmnityiiig the officers and their assistants in case any 
of the mob be unfortunately killed in the endeavour to 
disperse them;] — such clause [being copied fi*om the Act 
of Queen Mary(rf) ] 


II. Riotously demolishing churches^ houses, buildings or 
machinery. By 24 & 25 Viet. c. 97, if any persons, 
riotously and tumultuously assembled together to the 
disturbance of the public peace, shall unlawfully and 
with force demolish, pull doAvn, or destroy (or begin to 
demolish, pull down, or destroy) any church, chaj)el, 
meeting-house, or other place of divine worship; or any 
house, stable, or other such buildings, engines, or ma- 
chinery as in the Act mentioned,— eveiy such offender 
shall be guilty of felony : and he is liable to penal sen i- 
tude for life, or any term not hvss than three years ; or to 
be imprisoned with or without hard labour, for any term 
not more than two years (<?). 

And by 7 & 8 Geo. IV. c. 31, ss. 2, 3, if any church, 
chapel, house, or such buildings or machinery as in that 
Act mentioned, shall be feloniously demolished, (wholly or 
in part,) by persons riotously and tumid tuously assembled 
together, the inhabitants of the hundred shall be liable to 


(c) 1 Geo. 1, St. 2, c. 5 ; 7 Will. 
4 & 1 Viet. c. 91 ; 9 & 10 Viet. c. 
24; 16 & 17 Viet. e. 99 ; 20 & 21 
Viet e. 3. 

(d) Provisions were also contained 
in 1 Geo. 1, e. 6, against the riotous 
destruetion of ehurehes and other 
places of religious worship, making 
such offences capital felonies ; but 
these enactments were repealed by 
7 & 8 Geo. 4, c. 27 ; and the offence 


of riotous demolishment generally, 
otherwise provit^ed against by 7 & 8 
Geo. 4, c. 30, s. 8. This last pro- 
vision is repealed by 24 & 25 Viet, 
c. 95, but re-enacted by that which 
is given in the text. 

(e) ^ 8c 25 Viet. c. 07, a. 11. 
The offenders, if the court think fit, 
may also be bound over with sure- 
ties to keep the peace. ^Sect 73.) 
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yield full compensation ; provided that the persons damni- 
fied, or such of them as have knowledge of the circum- 
stances, or the servants who had the care of the. property , 
shall, within seven days, go liefore some justice of the 
peace, residing near and having jurisdiction; and state 
upon oath the names of the offenders, if known; and 
submit to examination touching the circumstances; and 
become bound, by recognizance, to prosecute : and pro- 
vided also, that an action against the hundi-ed, be com- 
menced within three calendar months after the offence (/). 

ITT. By 24 & 25 Viet. c. 100, s. 16, whosoever shall 
maliciously send, deliver or utter, or directly or indirectly 
cause to be received, knowing the contents thereof, any 
lettei' or writing threatening to kill or murder any person^ 
shall be guilty of felony and pnnishablo by penal servitude 
for ten years, or not less than three ; or by imprisonment 
with or without hard la])Our aiftl solitary confinement to 
the extent of two years, and with whipping if the court 
thinks fit and the offender be a male under the age of 
sixteem years ig). 

This offence Avas foiTnerly treason ^ by the statute 8 Tien. 
VI. c. 6 ; Avhieli j)rovision, however, Avas repealed by the 
effect of 1 EdAv. VT. c. 12. 

The above mentioned offences comprise such breaches of 
the public peace as amount to felony. The remainder arc 
of a lighter character. 

(/) When the damage caused by the plunder, damage or destruction 
the demolition or attempted demo- of ships or boats stranded or in dis- 
lition does not exceid 30/. the statute tress. 

(7 & 8 Geo. 4, c. 31, s. 8,) gives, (g) The former provisions on this 

instead of an action, a summary subject, contained in 9 Geo. 1, c. 22, 

proceeding before justices at a spe- and 27 Geo. 2, c. 15, were repealed 

cial petty session. By 2 8^ Will. 4, by 4 Geo. 4, c. 54, s. 3, which was 

c. 72, the provisions of 7 & 8 itself repealed by 24 & 25 Viet. c. 95. 

Geo. 4, c. 31, on this subject are It may be observed, that the of- 

extended to the damage or destruc- fender, on conviction, may also, if 

tion of threshing machines : and by the court see fit, be bound over with 
the Merchant Shipping Act, 1854 sureties to keep the peace. (24&25 

(17 & 18 Viet. c. 104), s. 4Wr, to Viet. c. 100, s. 73.) 
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IV. [^Affrays^ (from affraier, to terrify,) arc the fighting 
of two or more persons in some public place (/), to the 
terror of her majesty’s subjects ; for if the figliting be in 
private it is no affray, but an assault (m).] Affrays are 
misdemeanors ; and [may be suppressed by any private 
person present : who is justifiable in endeavouring to part 
the combatants, whatever consequences may ensue (w). 
But more especially the constable or other similar officer, 
however denominated, is bound to keep the peace ; and to 
that purpose may break open doors to suppress an affray, 
or apprehend the affrayers : and may eitlier carry them 
before a juvStice, or im])rison them by liis o^vn authority 
for a convenient space till the heat is over(o). The 
punishment of common affrays, is by fine and imprison- 
ment ; the measure of which must be regulated by the 
circumstances of the case : for where there is any material 
aggravation, the punishment proportionably inci’cascs. As 
where two persons cooll^^ and deliberiftely engage in a 
duel (/>) ; this being attended wdth an apparent intention 
and danger of murder, and being a high contempt of the 
justice of the natioTi, is a strong aggravation of the affi*ay,] 
and may even amonnt to felony under 24 & 25 Viet, 
c. 100, s. 14, though no mischief has actually ensued (y). 
[Another aggravation is, when thereby the officers of jus- 
tice are disturbed in the due execution of their office ; or 
where a respect to the ])articular place, ought to restrain 
and regulate men’s behaviour more than in common ones; 
as in the court of the sovereign, and the like (r). And 


(/) As in the case of a prize fight 
or other pugilistic combat. 1 East, 
P. C. c. 5, 8 . 41 ; n. v. Bellingham, 
2 C. & P. 234; Hawk. P. C. b. 1 , 
c. 63, s. 2 . 

(to) Hawk. P. C. ubi sup. 

(w) Hawk. P. C. b. 1 . c. 03, s. 13. 
(o) Ibid. It seems that a con- 
stable has no power to arrest with- 
out warrant, for an affray committed 
out of his own presence. See Cook 


». Nethercote, 6 C. & P. 741 ; Fox o. 
Gaunt, 3 B. & Ad. 798; R. v. Cur- 
van, 11. & M. C. C. R. 132 ; R. v. 
Bright, 4 C. & P. 387. 

(p) Hawk. P.C. b. 1, c. 63, s. 21. 
( 9 ) Vide sup. p. 162. 

(r) Hawk. P. C. b. 1, c. 21, ss. 6 , 
10; c. 03, 8 . 23. As to striking 
and other outrage in the king’s 
courts, &c., vide sup. p. 304. 
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[upon the same account also, all afirays in a church or 
churchyard arc esteemed very heinous offences ; as being 
indignities to Him to whose service those places are con- 
secrated. Therefore mere quarrelsome words, which arc 
neither an affray nor an offence in any other place, are 
penal here. For it is enacted by statute 5 & 6 Edw. VI. 
c. 4 (s), that if any person shall — by words only — qiiaiTcl, 
chide, or brawl in a church or churchyard, the ordinary 
shall suspend him, if a layman, ah ingressu ccclesicB ; and, 
if a clerk in orders, from the ministration of his office 
during pleasure (^) : and if any person in such chiu’ch or 
churchyard proceeds to smite {u) or lay violent hands upon 
another, he shall be excommunicated i 2 )so facto And 
though these enactments arc noAV, by 23 & 24 Viet, c. 32, 
s. 5, repealed as to brawling by a person not in holy 
orders, yet they are in other rosj)ects in force [Tavo 
persons may be guilty of an affray ;] but 


V. l^RiotSf routs, and unlawful assemhlies,~\ (all of Avhich 
are misdemeanors (:r),) [must have three persons at least 
to constitute them.] 1. A riot, seems to be a tumultuous 
disturbance of the peace by three persons, or more ; 
assembling together of their oAvn authority, Avith an intent 
mutually to assist one another, against any Avho shall oj)- 


(s) Sec also 1 W. & M. st. 1, 
c. 18, s. 18. 

(f) As to this statute, see Cox v. 
Goodday, 2 Hagg. R. 139. 

(u) Further provisions were made, 
by this statute, for the case of 
weapons being usJd or drawn in 
churches, &c. ; but these were re- 
pealed by 9 Geo. 4, c. 31, s. 1. 

(v) As to excommunication, vide 
sup. vol. HI. p. 431. As to disturb- 
ing a congregation during divine 
service, vide sup. vol. iii.p. 42. 

(w) The 23 & 24 Viet. c. 32, also 
imposes a penalty to the extent of 


51 f (or imprisonment to the extent 
of two months,) on the oftence of 
riotous, violent, or indecent beha- 
viour by any person in any church 
or place of worship, or in any 
churchyard or burial-ground ; and 
also on the offence of molesting, 
troubling, misusing, &c., any au- 
thorized preacher, or clergyman in 
lioly orders, in his celebration of 
any djvine service or office in any 
church, &c. 

(*) Hawk. P. C. b. 1, c. 65 ; 1 
Russ. 288. 
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pose them, in the execution of some cntcqn'ise of a private 
nature ; and afterwards actually executing the same in a 
violent and turbulent maimer, to the tciTor of the peojile, 
— whether the act intended were of itself lawful or unlaw- 
ful (y). 2. A rout^ seems to be a disturbance of the peace 

by persons assembling together with an intention to do a 
thing which, if it be executed, will make them rioters, and 
actually making a motion to^vards the execution thereof {z). 
3. An unlawful assembly ^ seems to consist of any meeting 
whatsoever of great numbers of pcojde, with such circum- 
stances of terror as cannot but endanger the jniblic peace, 
and raise fears and jealousies among the subjects of the 
realm (a). The i)unisliment of such riots as (the persons 
assembled not amounting to twelve or more) fall not under 
the Kiot Act before I’efcTTcd to, is fine and imprison- 
ment (i) ; to which hard labour may, (by 3 Geo. 4, c. 114,) 
be superadded. The same jmnishment, but without this 
addition, attaches to tli§ ollences of i||Lits and unlawfid 
assemblies. [By the stat. 13 Hen. IV. c, 7, moreover, any 
two justices, together with the slicrilfor undersheriff of the 
county, may come with the j}osse comitatus, (if need be,) 
and su2)prcss any sucli riot, assembly, or rout ; aiTest the 
rioters ; and record, upon the spot, the nature and circum- 
stances of the whole transaction : which record alone shall 
be a sufficient conviction of the offenders. In the inter- 
pretation of which statute it hath been holden, that all 
persons, noblemen and others, (cxcej^t women, clergymen, 
persons decrepit, and infants under fifteen,) are bound to 
attend the justices in supfiressing a riot, upon pain of fine 
and imprisonment (c) ; and that any battery, wounding, 
or killing the rioters, that may happen in suppressing the 

(y) Hawk. P. C. b. 1, c. GG, s. 1 ; (6) As to the Riot Act, vide sup. 

and see Cox v. Goodday, iibi sup. ; p. 329. 

2 Hagg. R. 139. {c) See R. v, Finney, 3 B. & Ad. 

(*) Hawk. P. C. b. 1, c. 65, s. 8. 946 ; R. v. Neale, 9 C. & P. 431 ; 

{a) Ib. s. 9 ; and see 57 Geo. 3, R. v. Brown, 1 Car. & M. 315. 
c. 19, s. 23 ; post, p. 335. 
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[riot, is justifiable (rf). So that our antient law, previous 
to tlie uiodera lliot Act, seems pretty well to have 
guarded against any violent breach of the public peace ; 
especially as any riotous assembly on a public or general 
account, — as to redress grievances, or to pull down all in- 
closures, — and also resisting the Itoyal forces if sent to 
keep the peace, may amount to overt acts of treason by 
levying war against the sovereign (e).] 

VI. Nearly related to this head of riots is the misde- 
meanor [of tumultuous petitioning ; which was carried to 
an enormous height, in the times ])reccding the grand re- 
bellion. Wherefore by statute 13 Car. 11. st. 1, c. 5, it is 
enacted, that not more than twenty names shall be signed 
to any j)etition to tlic Crown or either house of j^arliament 
for any alteration of matters established by law in Church 
or State : indess the contents tliercof be previously a])- 
proved, ift the ^||^ntry, by tlire^ justices, or the majority 
of tlie grand jury at the assizes or quarter sessions ; and, 
in London, by the lord mayor, aldeiTncn, and common 
council (f) ; and that no petition shall be delivered by a 
com])any of more tJian ten persons. On })ain, in either case, 
of incun’ing a ])enalty not exceeding 100/. and three 
months’ iinpilsonment (^).] 

And further, it is provided by 57 Geo. III. c. 19, s. 23, 
that it shall not be lawful for any ])erson to convene, or 
give notice of convening, any meeting consisting of more 
than fifty persons ; ot for any number of persons exceeding 
the number of fifty to meet in any sti’cct, s(iuare, or open 
space in the ci^ or liberties of Westminster or county of 
Middlesex, witliin the distance of a mile from the gate of 
Westminster Hall, except such parts of the parish of St. 

(rf) 1 Hale, P. C. 495 ; Hawk. P. don has, since the Restoration, 
C. b. 1, ^t65, s. 20. usually taken the lead in petitions 

(e) Vide sup. p. 240. co parliament for the alterations of 

(/) This may be one reason, sJiys any established law. 

Blackstone (vol. iv. p. 147 ), among (g) As to this statute, sec R. v. 

others, why the corporation of Lon- Gordon, Dougl. Rep. 592. 
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Paul’s, Covent Gard(m, as are within such distance — for 
the purpose of considering of or preparing any petition, 
complaint, remonstrance, declaration or other address, to 
both or either house of parliament for alteration of matters 
in Church or State, — on any day on which the two houses 
or either house of parliament shall meet and sit, or shall be 
summoned or adjourned or prorogued to meet or sit, nor 
on any day on which the com’ts vshall sit in Westminster 
Hall. And any such •meeting is by the Act made an un- 
lawful assembly (Jt). lint there is a profusion that the 
enactment shall not apply to any meeting for the election 
of members to serve in parliament, or to persons attending 
upon the business of either house of parliament, or any of 
the said courts (i). 


VIL [A seventh offence against the public peace is that 
of a forcible entry or detainer ; which is committed by 
violently taking, — or,] after an unlawfi^l^akingf violently 
[keeping possession of— lands and tenements, with menaces, 
force and arms, and without the {luthority of law (A).] 
A forcible cntiy [was foimcrly allowable to every person 
disseised or turned out of possession, unless his entry was 
taken aAvay or barred by his oavti neglect or other circum- 
stances;] but it is now, — as well as a forcible detainer, — a 
misdemeanor, punishable by imprisonment and ransom, at 
the pleasime of the Crown (/). And on this offence it will 
be unnecessary on the present occasion to say more, the 
subject having already sufficiently attracted our attention 
in a former volume (m). 


(A) As to what this term imports, 
vide sup. p. 334. 

(i) The other enactments con- 
tained in this Act, and in 60 Geo. 3 
& 1 Geo. 4, c. 6, as to assemblies of 
persons collected under pretext of 
public grievances, &c., appear to 
have been only temporary, and to be 
now expired. (1 Russ, on Crimes, 


р. 280.) 

(A:) See R. v. Oakley, 4 Barn. & 
Adol. 30 ; 11. V. Wilson, 3 Ad. & £1. 
817 ; 1 Russ, on Crimes, m 340. 

(0 See the statutes 5 Ric. 2, st. 
1, c. 8 ; 15 Ric. 2, c. 2 ; 8 Hen. 6. 

с. 9; 31 Eliz. c. 11 ; 21 Jac. 1, c, 
15. 

(m) Vide sup. vol. xii. p. 354. 
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VIII. [The offence of riding or going armed with dan^- 
gerous or unusual weapons^ is a misdemeanor, tending to 
disturb the public peace, [by terrifying the good people of 
the land; and is particularly prohibited by the Statute 
of Northampton, (2 Edw. III. c. 3,) upon pain of forfeiture 
of the arms, and imprisonment during the pleasure of the 
Crown ; in like manner as, by the laws of Solon, every 
Athenian was finable who walked about the city in ar- 
mour (w).] 

IX. \^Spreading false newSfto make discord between the 
sovereign and nobility, or concerning any great man of the 
realm, is] also a misdemeanor, punishable by common 
law with fine and imprisonment (o): wliieli is confirmed by 
statutes Westminster the first, (3 Kdw. I. c. 34) ; 2 Ric. 
11. st. 1, c. 5; and 12 Ric. II. c. 11. 


X. {^False and ^etended prophecies^ with intent to dis- 
turb the peace, are equally unlawful and more penal, as 
they raise enthusiastic jealousies in the peojde, and terrify 
them with imaginary fears. They are, therefore, pimished 
by our law] as inisdcnujanors ; and that, [upon the same 
principle that spreading ofpublic news of any kind, without 
communicating it first to the magistrate, was prohibited 
by the antient Gauls (p). Such false and pretended pro- 
phecies were punished capitally] by 33 lien. VIII. c. 14; 
which was however altered by the temporary Acts of 3 & 4 
Edw. VI. c. 15, and 7 Edw\ VI, c. 11 (9): [and now by 
the statute 5 Eliz. c. 15, the penalty for the first offence is 
a fine of ten pounds and one year’s imj)risonment ; for the 


(n) Pott Antiq. b. 1, c. 26. 

( 0 ) 2 Inst. 226 ; 3 Inst. 198. 

(/>) ** JIabent legihus sanctuntf si 
quis quid d0repubUcd a fi7ntimi8 ru» 
more ant fama acceperitf uti ad ma^ 
gisiratum deferat, neve cum alio com- 
municei ; quod sape homines temerarios 
atque imperitos falsis rumoribus ter~ 
VOL. IV. 


rerif et ad /acinus impelli, et de 
summis rebus consilium capere, cog- 
nituin est" — Cffis. de Bell. Gall. lib. 
6 , cap. 19. 

( 9 ) See Coleridge’s Blackstone 
(vol. iv. p. 149), in notis, whore 
Blackstone's statement on this sub- 
ject is corrected. 


Z 
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[second, forfeiture of all goods and chattels and imprison- 
ment during life.] 

XI. [Besides actual breaches of the peace, any thing 
that tends to provoke or incite others to break it, is an 
offence of the same denomination. Therefore, cliallerKjes 
to fights either by word or letter, or to be the beai*cr of 
such challenges, arc] misdemeanors, [])unishablc by fine 
and imprisonment, according to the circumstances of the 
offence (r).] 

XII. Another kind of misdemeanor, amounting in many 
instances to an incitement to break the peace, is the publi- 
cation of a liheL Of dUf amatory libels we have already 
said so much in a fonner part of the work, as to preclude 
the necessity for any copious discussion of them on the 
present occasion (a*). It maybe right, however, to remark 
in this place, that by the provisions ofH& 7 Viet. c. 96(/), 
it is enacted, that if any person shall publish or threaten 
to publish any libel, or directly or indirectly propose to 
abstain from printing or publishing, or offer to prevent the 
printing or publishing, of any matter touching any person, 
with intent to extoil; any money, security for money, or 
valuable thing from such person or any other; or with in- 
tent to induce any person to confer or pix)cure any appoint- 
ment or office of profit or trust; — he shall be liable to im- 
prisonment, with or without hai*d labour, for a term not 
exceeding three years (w). Also, that if any person shall 
maliciously publish any de&raatory libel, knowing the 
same to be false, he shall be imprisoned for a term not ex- 
ceeding two years, and pay such fine as the court shall 
award (v). And that if any person (though without such 
knowledge) shall maliciously publish any defamatory libel, 

(f) Hawk. P. C. b. 1, c. 63, ss. 3, (0 This Act is amended by 8 & 9 

21. Viet. c. 75. 

(«) Vide sup. vol. xi. p. 38 ; vol. (n) 6 & 7 Viet. c. 96, s. 3. 

XII. p. 494. (v) Sect. 4. 
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he shall be liable to fine or imprisonment, or both, as the 
couit shaU award, such imprisonment not to exceed one 
year (m?). 

It is also necessary to observe, that besides defamatory 
libels^ the term of libel legally includes such writings as 
arc of a blasphemous, treasonable, seditious, or immoral 
kind ; the publication of any of which is equally a misde- 
meanor (ar), and subjects the person by whom it was com- 
posed, written, printed or jmblishcd, to fine and imprison-^ 
ment. And by 60 Geo. 111. & 1 Geo. IV. c. 9, s. 16, it is 
enacted, that if a person charged with printing or publishing 
any blasphemous, seditious, or maru‘ious libel, be brought 
up to give bail, — the court, judge, or justice of the peace, 
before whom he is so brought, may make it part of the 
condition of the recognizance tliat he shall be of good 
behaviour during the continuance of the recognizance. 
And by cap. 8, of the same session, it is also provided, as 
to libels of a blas|iiemous or seditious kind, that in eveiy 
case in which any verdict or judgment by default shall be 
had against any person for composing, printing, or pub- 
lishing the same, — the judge or coui*t before whom such 
verdict shall have been given, may order the seizure and 
detaining of all copies thereof, which shall be in the 
possession of the person against whom such verdict was 
given ; or in the possession of any other person, for his 
use. And upon proper evidence being given of such pos- 
session, it shall be lawful for any justice of the peace, con- 
stable, or other peace officer, acting under such order, to 
search for such copies in any house or other building or 
place belonging to the person who shall be named in such 
order : and to enter (in the day time), by force, if admis- 
sion be refused or unreasonably delayed (y). 

The ofience of libel was treated at certain periods, 

(m) 6 & 7 Viet. c. 96, s. 5. ing a sediti'. us or blasphemous libel, 

(x) See 4 Bl. Com. p. 451, note was by this statute made punishable 

by Christian. with banishment; but this was re- 

(y) A second offence in publish- pealed by 1 1 Geo.4 & 1 Will. 4, c. 73. 

z 2 
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under the Boman law, with more severity. [By the law 
of the Twelve Tables, libels, which affected the reputation 
of another, were made a capital offence ; but before the 
reign of Augustus, the punishment became corporal 
only(2r). Under the Emperor Valentinian it was again 
made capital not only to write but to publish, or even 
to omit to destroy them (a). But our law, in this and 
many other respects, corresponds rather with the middle 
age of Boman jurisprudence, when liberty, learning and 
humanity were in their fiill vigour ; ] and exhibits a mode- 
ration sufficient to protect it from any imputation of 
infringing the liherty of the press. This liberty, when 
rightly understood, [consists in laying no previous re- 
straints upon publications; and not in freedom from censure 
for criminal matter, when published. Every freeman has 
an undoubted right to lay what sentiments he pleases be- 
fore the public ; to forbid this is to destroy the freedom of 
the press ; but if he publishes what is improper, mis- 
chievous or illegal, he must take the consequence of his 
own temerity. To subject the press to the restrictive 
power of a licenser, as was formerly done, both before and 
since the Bevolution (A), is to subject aU freedom of senti- 


(g) « Quinetiam lex 

Poenaque latOj malo qua nollet car- 
mine quenquam 

Detcribi :-~vertere modum formidine 
fuBtis.” — Hor. ad Aug. 152. 
(a) Cod. 9, 36. 

(5) The art of printing, soon after 
its introduction, was looked upon, as 
well in England as in other countries, 
as merely a matter of state, and sub- 
ject to the coercion of the Crown. It 
was therefore regulated with us by 
the king’s proclamations, prohibi- 
tions, charters of privilege and of 
licence, and, finally, by the decrees 
of the Court of Star Chamber, which 
limited the number of printers, and 
of presses which each should em- 


ploy, and prohibited new publica- 
tions unless previously approved by 
proper licensers. On the demolition 
of this odious jurisdiction in 1641, 
the long parliament of Charles the 
first, after their rupture with that 
prince, assumed the same powers 
as the Star Chamber exercised with 
respect to licei^sing of books ; and in 
1643, 1647, 1649 and 1652, issued 
their ordinances for that purpose, 
founded principally on the Star 
Chamber decree of 1637. (See Sco- 
bel],i.44, 134; ii.88, 230.) In 1662 
was passed the statute 13 & 14 Car. 
2, c. 33, which, with some few al- 
terations, was copied from the par- 
liamentary ordinances. This Act 



C'TTAP. X.— OF OFFENCES AGAINST THE PUBLIC PEACE. 341 

[ment to tlic prejudices of one man, and make him the 
arbitrary and infallible judge of all controverted points in 
learning, religion, and government. But to punish, as 
the law does at present, any dangerous or offensive 
wi-itings, which, when published, shall, on a fair and im- 
partial trial, be adjudged of a pernicious tendency, is 
necessary for the preservation of peace Jind good order, 
of government and religion, the only solid foiuidations of 
civil liberty.] 

expired in 1679, but was revived vember, 1695, 22 October, 1696, 9 
by statute 1 Jac. 2, c. 17, and con- February, 1697, 31 January, 1698), 
tinned till 1692. It was then con- yet the parliament resisted it so 
tinned for two years longer by sta- strongly that it finally expired, and 
tute4 W. & M. c. 24; but though the press became properly free in 
frequent attempts were made by 1694, and bas ever since so con- 
government to revive it in the sub- tinned. See also on this subject, 
sequent part of that reign (Com. sup. vol. iii. p. 297. 

Journ. 11 February, 1694, 26 No- 
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CHAPTER XL 

OF OFFENCES AGAINST PUBLIC TRADE. 


[Offences against public trade^ like those of the pre- 
ceding classes, are cither felonious or not felonious.] We 
shall notice — 

I. That of smuggling, or the offence of importing or 
exporting goods prohibited, or without paying the duties 
imposed on goods not prohibited (a). This is restrained 
by the statutes relating to the customs. And, in particular, 
by the 16 & 17 Viet. c. 107 (called the Customs Consoli- 
dation Act, 1853,) it is, among other things, provided 
(by sect. 209), that if any goods liable to the payment of 
duties, shall be unshipped from any ship or boat in the 
united kingdom (customs or other duties not being first 
paid or secured) : or if any prohibited goods be imported 
into any part of the imited kingdom: or if any goods 
which have been warehoused in the united kingdom, shall 
be clandestinely or illegally removed: or if any goods 
prohibited to be exported shall be put on board for ex- 
portation, or with that object brought to any place in the 
united kingdom; or shall be found in any package pro- 
duced to an officer of customs as containiKg goods not so 
prohibited : or if any goods subject to any duty or restric- 
tion in respect of importation, or prohibited to be im- 
ported, shall be found concealed on board ship within any 
port of the united kingdom, — then and in every of the 

(«) According to Bhcksfoiic (vol. out paying tlie duties imposed by 
iv. p. 155), “ smuggling” is the tbe laws of customs or excise; but 
offence of importing goods with- this is too narrow a definition. 
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foregoing Cc^ses, all such goods shall be forfeited, together 
with any goods packed with or used in concealing them. 
By sect. 232 of the same Act, it is further enacted, that 
every person concerned in importing or bringing into the 
united kingdom any uncustomed or prohibited goods, or in 
concealing the same, or in any manner dealing with goods 
liable to duties of customs with intent to defraud her 
Majesty of the duties, shall, in each and every of the fore- 
going cases, forfeit cither treble the value of the goods, or 
the penalty of 100/., at the election of the commissioners 
of customs. By sect. 235, every person found on board 
a sliip liable to forfeiture under any Act relating to the 
customs, under the circumstances mentioned in 16 & 17 
Viet. c. 107, may, on con\dctlon before a justice, be im- 
prisoned, with hard labour, for the first offence for not less 
than six months, or more than twelve ; for a second, not 
less than nine, or more than twelve months ; and for any 
subsequent offence, for twelve months. By sect. 248, if 
any three or more persons, armed with offensive weapons, 
shall, within the united kingdom or the limits of any port, 
harbour or creek thereof, be assembled in order to be 
aiding, or shall aid, in the illegal landing, running or 
carrying away of prohibited goods, or goods liable to 
duties not paid or secured ; or in rescuing such goods 
after seizure ; or in rescuing any person apiu’chcnded for 
any offence made felony by any Act relating to the cus- 
toms ; or in preventing the apprehension of any person 
guilty of such felony, — every person so offending, and 
every person assisting or abetting therein, shall be guilty 
of felony : and Ve may be sentenced to penal servitude for 
life, or not less than fifteen years, or to be imprisoned for 
not exceeding three years (6). By sect. 249, any person 
who shall maliciously shoot at any vessel or boat belong- 
ing to the navy or in the service of the revenue, within 
one hundred leagues of the coast of the united kingdom ; 


{b) 10 & 17 Viet. c. 107, s. 218 ; 20 A' 21 Viet. c. 3. 
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or shall maliciously shoot at, maim, or dangerously wound 
any full pay officer of the army, navy or marines, or any 
officer of customs or excise, or those aiding them, while 
duly employed for the prevention of smuggling and in the 
execution of his or their duty — shall be guilty of felony ; 
and such offender, also, may be S(uitcnced to the punish- 
ments last particularized. By sect. 250, if any person, 
(being in company with more than four other persons,) be 
found with any goods liable to forfeiture under any Act 
relative to the customs or excise; or (in company wuth 
one other person within five miles of the coast, or of any 
tidal river) be found carndng offensive arms or weapons, 
or disguised in any way, — he shall be adjudged guilty of 
felony ; and he may be sentenced to penal servitude for 
not more than seven or less than three years (c). And, 
finally, persons assaulting or obstructing any such officers 
as above mentioned (or their assistants) in the performance 
of their duty, by force or violence, (though not made 
guilty of felony,) may be sentenced to the same term of 
penal servitude, or to imprisonment, with hard labour, 
for not more than three years (rf). 

II. Among the offences against public trade, must also 

be nmnbercd certain frauds committed by traders^ contrary 
to the provisions of the several Acts of parliament made 
in relation to the law of Bankruptcy. Of these, however, 
we have taken such note as seemed necessary in a former 
part of the work, when engaged on that branch of the 
law ; and it will be unnecessary to recapitulate them in 
this place {e). ti 

III. {^Cheating is another offence, more immediately 

(c) 16 & 17 Viet. c. 107, s. 250 ; wilfully destroying or injuring any 
20 & 21 Viet. c. 8. buoy or mark used in the Preven- 

id) 16 & 17 Viet. c. 107, s. 251; tive Service, or for the purposes of 
20 & 21 Viet c. 3. By 19 & 20 the Customs. 

Viet. c. 75, 8. 3, there is a penalty (e) Vide sup. vol. ii.p. 170 etseq. 
of 10/. attached to the offence of 
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[against public trade ; as that cannot be carried on without 
a punctilious regard to common honesty, and faith between 
man and man. Hither, therefore, may be refeired that 
prodigious multitude of statutes, which are made to re- 
strain and punish deceits in particular trades, and which 
are enumerated by lfawkins and Bum, but are chiefly of 
use among the traders themselves (/).] The offence of 
selling articles, knowing any trade marks thereon to be 
counterfeited, is [reducible to this head of cheating (^); 
as is likewise, in a peculiar manner, the offence of selling 
hy fake weights and measures^ the standard of which fell 
under our consideration in a former volume (/0-] 
general punishment for all cheating which is indictable 
at common law(i), [is by fine and imprisonment (A);] to 
which, by 14 & 15 Viet. c. 100, s. 29, hard labour may 
now be added ; though, if the cheating be in contravention 
of some particular enactment, [the easier and more usual 
way is by levying on a summary conviction, by distress 
and sale, the foifoitures imposed by the several Acts of 
parliament.] 


(/) By 19 & 20 Viet. c. 114, 
provisions are made “ to prevent 
false packing and other frauds in 
the hay and straw trade.” which 
trade is regulated by 3(5 Geo. 3, c. 
88. We may also notice here, tluit 
Blackstonc (vol. iv. p. 157) men- 
tions the offence of breaking the 
assize of breads — that is, violating 
the rules laid down by several sta- 
tutes for regulation of its price, viz., 
51 Hen. 3, st. 1 and 6 ; ord. pistor. 
2 & 3 Edw. 6, c. 15 ; 31 Geo. 2, c. 
29. But all statutes relating to the 
assize are repealed by 6 & 7 Will. 
4, c. 37, and (as to the city of Lon- 
don) by 3 Geo. 4, c. cvi., — which 
contain new regulations as to the 
bread trade. 

(g) Vide sup. p. 228. The pe- 
nalty imposed for this species of 


cheating, is the forfeiture of the 
value of the articles, and an ad- 
ditional sum to the extent of 5/. (25 
& 26 Viet. c. 88, s. 4.) The adul- 
teration of articles of food and dr ink ^ 
seems especially an offence against 
the public health, and is noticed 
accordingly, post, p. 349. 

(A) Vide sup. vol. ii. p. 539. 

(f) As to what cheating in matters 
of trade is indictable or otherwise, 
at the common law, see Rex v, 
Wheatley, 2 Burr. 1128 ; Rex v. 
Dixon, 3 M. & S. 1 1 ; Rex v. Haynes, 
4 M. & S. 214 ; 2 Russ, on Crimes, 
bk. iv. c. 31, s. 1. 

(Af) See R. v, Treve, 2 Bast, P. C* 
821; R. V. Dixon, 3 Mau. & Sel. 
11 ; R. V. Haynes, 4 Mau. & Sel. 
214. 
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IV. A monopoly is [a licence or privilege allowed by 
the sovereign for the sole buying and selling, making, 
working,, or using of any thing whatsoever; whereby the 
subject in general is restrained from that liberty of manu- 
iacturing or trading, which he had before (p). These 
monopolies had been carried to an enormous height dur- 
ing the reign of Queen Elizabeth, and Avere heavily 
complained of by Sir E. Coke, in the beginning of the 
reign of J ames the first {/]) ; but were in great measure 
remedied by statute 21 Jac. I. c. 3, which declares such 
monopolies to be contrary to Jaw and void; — except as 
to patents to the authors of new inventions, and except 
also 2 >ateRts concerning piinting, saltpetre, gunpowder, 
great ordnance and shot ; — and mono 2 )olists arc i)uni8he(l 
with the forfeiture of treble damages to those whom they 
attemj)t to disturb. And if they procure any action, 
brought against them for these damages, to be stayed 
by any extra-judicial order, other than that of the court 
wherein it is brought, they incur the penalties of a prm- 
munire (r).] 


{p) Vide sup. vol. if. pp, 25, 35. 
The old offences oi forestalling the 
tnarkett regrating and engrossing^ arc 
now repealed, (with many otlicr sta- 
tutes in restraint of trade,) by 7 & 8 
Viet. c. 24. The offence of fore- 
stalling the market, consisted in 
buying the merchandize on its way 
to market, or dissuading persons 
to bring their goods there, or per- 
suading them to enhance the price 
when there. That of regrating, con- 
sisted in buying com, &c. in any 
market, and selling it agiiin in or 
near the same place. That of en- 
grossingt was getting into one's pos- 
session, or buying up large <fjan- 
tifics of corn, 8rc., with inte»»t to 
sell them again. We may also here 
allude to two other offences men- 
tioned by Blackstone (vol. iv. pp. 


154, 15G). The first of these is that 
of owlingf or the offence of trans- 
porting wool or sheep out of the 
kingdom ; which, (with all other 
offences relating to the exportation 
of wool or sheep,) was repealed by 
5 Geo. 4, c. 47. The other is that 
of usury ; as to the history of which, 
vide sup. vol. ii. p. 88 et seq. 

(7) 3 Inst. 181. 

(r) As to a pnemnnire, vide sup. 
p. 252 et scq. «It was formerly an 
offence to transport and seduce our 
artists to settle abroad, or even £0 ex- 
port any tools or utensils used in cer- 
tain manufactures. And both of these 
arc classed by Blackstone (vol. iv, 
p. 160), as offences against public 
trade. But as restrictions upon 
trade, such offences are now re- 
moved. For by 5 Geo. 4, c. 97f the 
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V. AVc may also here mention the provisions wliich 
have been made against assaulting or otherwise molest- 
ing persons engaged in the exercise of a lawful trade. 
For by 24 & 25 Viet. c. 100, s. 39, whosoever shall use, 
or threaten any violence to any person, to deter or hinder 
him from selling or disposing of any wheat or other grain, 
flour, meal, malt, or potatoes, in any market or other 
])lace ; or use or threaten violence to any person in charge 
or having care of its carnage, with intent to stop the 
same or (by sect. 40) who shall unlawfully and with 
force hinder any seaman, keelman, or caster from exercising 
his lawful trade or occupation; or shall beat or use vio- 
lence to any such person w'ith intent to prevent him from 
so working — may, on being summarily convicted before 
two justices, be imprisoned and kej)t to hard labour for 
tliree months (s). And by an earlier statute (6 Geo. IV. 
c. 129, s. 3,) to compel journeymen to leave their employ- 
ment ; or to return work unfinished ; or to prevent them 
from liiring themselves; or to compel them to belong to 
clubs or j)ay fines ; or to force manufacturers to alter their 
mode of caiTying on their business (0 — is punishabli^ in 
the same way. 

pre-existing regulations of 5 Geo. 1, sils from the United Kingdom, 
c. 27 ; 23 Geo. 2 , c. 13; 23 Geo. 3, (.y) These provisions re-enact those 

c. 67 ; — and by 6 Geo. 4, c. 105, contuiiiecl in 9 Geo. 4, c. 31, ss. 25, 
those of 14 Geo. 3, c. 71,— were re- 26, which were repealed by 24 ^ 25 
pealed. And by 6 & 7 Viet. c. 84, Viet. c. 95. 

s. 24, is repealed such part of 3 & 4 (/) As to this provision, see TIic 

Will. 4, c. 52, as prohibited the ex- Queen v. Rowlands, 17 Q« B* 671. 
portation of certain tools and uten- 
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CHAPTER XIL 

OF OFFENCES AGAINST THE PUBLIC HEALTH, POLICE, 
OR ECONOMY. 


The nature of the offences indicated by the title of this 
chapter, so far as they regard the public health, will be 
readily conceived: but it may be necessaiy to remark, 
that by offences against the public police and economy, 
we mean those committed against the due regulations and 
domestic order of the kingdom ; [whereby the individuals 
of the State, like the members of a well-governed family, 
are bound to conform their general behaviour to the rules 
of propriety, good neighbourhood, and good manners ; and 
to be decent, industrious and inoffensive in their respective 
stsftions.] This head of offences (some of which are felo- 
nies, others indictable misdemeanors, and otliors again 
punishable only by pecuniaiy penalties) must therefore be 
very miscellaneous ; [as it comprises all such crimes .as 
especially affect public society, and arc not comprehended 
under any of the preceding sj)ecics (a).] 

I. We shall mention first, under the present head, 
certain fraudulent practices contrary to the plain rules of 
honesty, but falling short of felony (i). Cfne of these is tlie 
selling of unwholesome provisions, [To prevent which, the 

(а) Vide sup. p. 218. have been sufficiently noticed in 

(б) Offences against the public other parts of the work; such as 
health, police and economy are so those provided against in the mar* 
numerous, 4hat some selection will riage and registration Acts, the reve* 
be indispensable. Those, therefore, nue Acts, the quarantine and vacci- 
are omitted from this chapter, which nation AcU, &c. 



CHAP. XII. — AGAINST PUBLIC HEALTH, POLICE, ETC. 349 


[statute 51 Hen. III. st. 6, prohibits the sale of contagious 
or unwholesome fleshy or flesh that is bought of a Jew ; 
under pain of amercement, fine and imprisonment, and 
abjuration of the town, according to the frequency of the 
offence (c). By the statute 12 Car. II. c. 25, s. 11, any 
adulteration of wine is pimished with the forfeiture of 100/. 
if done by the wholesale merchant, and -40/. if done by 
the vintner or retail trader ;] on which subject additional 
regulations are made by 1 Will. & M. st. 1, c. 34, s. 20. 
By 3 Geo. IV. c. cvi. and 6 & 7 Will. IV. c. 37, special 
provisions are made against the adulteration of breads corn, 
meal or flour {d). By 11 & 12 Viet. c. 107, heavy penal- 
ties are imposed upon such as expose, or offer for sale, in 
any market or other public place, any meat unfit for human 
food. And a recent Act (23 & 24 Vi(5t. c. 84), after re- 
fenring to ^^thc practice of adulterating articles of food and 
drink for sale in fraud of her Majesty’s subjects, and to the 
great liuit of their health,” provides generally that every 
person who shall sell any such article with which, to his 
knowledge, any ingredient or material injurious to the 
health of persons eating or drinking such article has been 
mixed, or who shall sell as pure and unadulterated any 
such article wliich is adulterated or not pure, may be fined 
5/. and costs on a summary conviction before two justices; 
— and on a second offence, the justices may cause the 
offender’s name and address, and the offence he has com- 
mitted, to be published in the newspapers, or such other 
way as to the justices may seem desirable (e). 


(c) See as to this !gurnby t;. Bol> 
lett, 16 Mee. & W. 644. 

(d) The first of these Acts relates 
to London ; the other, to places else- 
where. We are told by Blackstone 
that the punishment of bakers for of- 
fences relating to bread was antiently 
to stand in the pillory; and for 
brewers, for offences relating to beer, 
to stand in the tumbrel, or dung cart, 

1 


which, as we learn from Domesday 
**Book, was the punishment for 
knavish brewers in the city of 
“Chester, so early as the reign of 
Edward the Confessor : * Malam 
cerevisiamfaciens, in cathedra fone- 
“ batur stercoris' “ (4 Bl. Com. p. 

158.) 

(e) This Act also provides for the 
appointment of analysts, by whom 
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Other species of [deceitful practice, In cozening aiiotlicr 
by artful means] have been noticed in former parts of this 
work — ^as, for example, that of obtaining property by per- 
sonation, or by false pretences (^). But our limits will 
not allow us to pursue the subject in the present place, 
further than to add two instances. 1. By 32 Geo. 111. 
c. 56, if any person shall personate a master and give a 
false character to a servant, or assert in writing that a 
servant has been hired for a period of time or in a station, 
or was discharged at any time, or had not been hired in 
any previous service, contrary to truth ; or if any person 
shall offer himself as a ser\^ant, pretending to have served 
where he has not served, or with a false certificate of 
character, or shall alter a certificate, or shall pretend not 
to liave been in any previous service, contrary to truth ; 
the offenders, in any of the above cases, are liable, on 
conviction before two justices of peace, to be fined twenty 
pounds ; and in default thereof to be imprisoned with hard 
labour^ for any time not more than three nor less than one; 
calendar month. And, 2, the false personation of voters 
at an election of a member of parliament, is made a mis- 
demeanor by 6 & 7 Viet. c. 18, s. 83 ; and is punishabkj 
with imprisonment and hard labour for any term not ex- 
ceeding two years. 

II. \^Common nuisances ^ are a species of offence against 
the public order and economical regimen of the State; 
being either the doing a tiling to the annoyance of aU the 
king’s subjects, or the neglecting to do a good which the 
common good requires (A).] They are of^the class of mis- 
demeanors; and are distinguishable icom private nuisances, 
as being a grievance to the community at large, and not 
merely to particular persons (i). Of the nature of common 
nuisances are — 1. Annoyances in highways and bridges, 

any article complained of may be {h) Hawk. P. C. b. 1, c. 75, s. 1. 
tested. (0 As to private nuisances, vide 

{g) Vide sup. p. 229. sup. vol. iii. p. 518. 

I 
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Offences In respect of highways and bridges may be com- 
mitted — as we have had occasion elsewhere to notice, — 
either positively, by actual obstructions, or negatively, b}' 
want of reparations. The latter, or negative, kind of 
offences, can of course only be committed by those upon 
whom an obligation lies to keep them in repair (ft). But 
the positive offences against highways and bridges, consist 
of a variety of nuisances and other injuries (/) capable of 
being committed by any person indiscriminately; some of 
which arc punishable at common law, and others by the 
express ])rovislons of the highway, bridge and turnpike 
Acts(wi). 2. The carrying on of offensive or dangerous 
trades or manufactures {n). These, which, [when inju- 
rious to a private man, are actionable (o), arc, when detri* 
mental to the public, punishable by fine and imprison- 
ment;] and it may be remarked, that to support an in- 
dictment for these nuisances, it is not necessary to prove 
that they are offensive to health, if they are offensive 
to the senses (/;). 3. Exposing^ in a public thorough- 

fare, a person infected with a contagious disease, is a 
common nuisance, and punishable in a similar man- 
ner (y). 4. \^i\M disorderly inns^or other ho%(ses{r)\ bawdy 


{k) Vide sup. vol. iii. p. 242 ct 
scq. 

(/) When there is a house erected, 
or an inclosure made, upon any part 
of the royal demesnes, or of a high- 
way or common street or public 
water or such like public things, — 
the proper and antient name for such 
a nuisance is a pur^resture; from 
the French word pourpris, an inclo- 
sure. (See 4 Bl.Com. p. 167» citing 
Co. Litt. 2770 

(fit) As to nuisances to highways, 
see 5 & 6 Will. 4, c. 50; 4 & 5 Viet, 
cc. 51, 59; 8 & 9 Viet c. 71 ; 11 & 
12 Viet. c. 123; 25 & 26 Viet. c. 61. 
As to nuisances to turnpike roads, 
see 8 Geo. 4, c. 126 ; 4 Geo. 4, c. 95 ; 


4 & .!> Viet. cc. 33, 51. As to 
nuisances to bridges, see 55 Geo. 3, 
c. 143. As to R felonious destruction 
or damage to bridges, turnpike gates, 
&c., vide sup. p. 223. 

(n) See 1 & 2 Geo. 4, c. 41, as 
to the negligent use of furnaces or 
steam engines. 

(o) Vide sup. vol. iii. p. 518. 

(p) Hex V. Neil, 2 C. & P. 485. 

iq) See Ilex v. Vantandillo, 4 

M. & S. 73. 

(r) We may remark here, that inns, 
—being intended for the lodging and 
receipt of travellers,— may be indict- 
ed, suppressed, and the innkeepers 
fined, if they refuse to entertain a tra- 
veller without a very sufficient cause; 
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[houses («) ; gaming houses ; play houses unlicensed or impro^ 
perly conducted {t)\ unlicensed booths and stages for rope 
dancers and mountebanhs(u){\ and tUe like, — are either at 
common law, or by statute, [public nuisances : and may, 
upon indictment, be suppressed and fined (x) ;] and their 
keepers in some cases imprisoned with hard labour (y). 

gaming houses^ in particular, the efforts of the legis- 
lature have been directed with assiduous care {z). Thus 
the statute 33 Hen. VIII. c. 9, s. 11, prohibits the keep- 
ing any common house for dice, cards, or any unlawful 
games,” under pecuniary penalties of 40^. for every day of 
so keeping the house, and 6s, 8d, for every tipie ol* playing 
therein (a). Also, by 9 Ann. c. 14, 2 Geo. II. c. 28, 


for thus to frustrate the end of their 
institution is held to be disorderly 
behaviour. (See Hawk. P. C. b. 1, 
c. 78, 8. 2 ; Bull. N. P. 73 ; Bennet ». 
Mellor, 5 T. R. 273 ; et sup. vol. ii. 
p. 84.) Thus, too, the laws of Nor- 
way, says Blackstone (vol. iv. p. 
168,) punish in the severest degree 
such innkeepers as refuse to furnish 
accommodation at a Just and rA- 
sonable price ; and he cites Stiern. 
de Jure Sueon. 1. 2, c. 9. 

(s) See 25 Geo. 2, c. 36, s. 5. 

(/) As to stage plays, vide sup. 
vol. 111 . p. 308. 

(u) Bac. Ab. tit. Nuisances. But 
by 6 & 7 Viet. c. 68, s. 23, thea- 
trical representations in booths, or 
shows at fairs or feasts, &c., are law- 
ful, when allowed by the local au- 
thorities. 

(jf) By 22 & 23 Viet c. 17, no in- 
dictment for keeping a disorderly 
house, shall be presented to or found 
by the grand jury, without security 
given for the due prosecution of the 
charge, unless the indictment be 
ordered by a judge, &c. 

(y) See 3 G^o. 4, c. 114. 


(«) Blackstone (vol. iv. p. 171) 
describes gaming as a passion to 
which every valuable consideration 
is made a sacrifice ; and which we 
seem to have inherited from our 
ancestors the antient Germans : 
whom Tacitus (De Mor. Germ. c. 
24) describes to have been bewitched 
with the spirit "of play to a most 
exorbitant degree ; and to have 
scrupulously maintained what they 
considered as the point of honour, 
in making good their losses : ** ea 
esl in re pravd pervicaciOf ipsi fidem 
vacant,*' 

(a) By 8 & 9 Viet. c. 109, s. 1, so 
much of 33 Hen. 8, c. 9, is repealed 
as prohibits bowling, tennis, or other 
games of mere skill, As to the game 
of billiards, it is lawful ; but, when 
played in public, it is placed by 
the Act of 8 & 9 Viet, under cer- 
tain restrictions— keepers of pub- 
lic billiard tables, bagatelle boards, 
and similar instruments, being re- 
quired to be licensed by the justices 
at their general annual licensing 
meeting; and such keepers are for- 
bidden, under heavy penalties, to 
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13 Geo. II. c. 19, and 18 Geo. II. c. 34, — the particular 
games of liiro, basset, ace of hearts, hazard, passage, roly 
])oly and roulette ; sind all other games with dice, except 
backgammon; — are prohibited under a penalty of 200Z. 
for liim that shall erect the same, and 50/. a time for the 
players (</). And now by 8 & 9 Viet. c. 109(e), 16 & 17 
Viet. c. 119, and 17 & 18 Viet. c. 38, further provisions 
arc made for the punishment of those who keep or fre- 
(juent common gaming-houses {f)\ and for the suppression 
of such houses, when discovered to exist (^). By these 
statutes it is provided (A), that the owner or keeper of 
any common |pming house, and every person having the 
care or management thereof, — and every banker, croupier, 
and other i)crson in any msinner conducting the business 
of any such house, — shall, on conviction by the oath of 
one witness, before two justices of the peace, be liable, 
in addition to the penalties of the 33 lien. VIII. to pay 


allow play between the hours of one 
and eiglit on any day, or at any 
hour on Sundays, Cliristuins Day, 
Good Friday, or day of public fast or 
thanksgiving. (8 & 9 Viet. c. 109, 
s. 10.) 

(/i) See also 30 Geo. 2, c. 24, s. 
14, prohibiting, under a pecuniiiry 
penalty, gaining in public houses by 
labourers or servants. As to the 
oOence of gaming m a public place, 
see also 5 Geo. 4, c. 83. In re Free- 
stone, 1 II. & N. 93. 

(<j) This Act repeals a previous 
Act against fraudulent and exces- 
sive gaming, 10 Car. 2, c. 7 ; and 
also so much of 9 Ann. c. 14, and 
18 Geo. 2, c. 34, as relates to the 
offence of losing or winning to a 
certain amount. See also the tem- 
porary Acts, 7 & 8 Viet. cc. 3, 58, 
As to the different games that 
have been decided to full within 
the prohibition contained in one or 
VOL. IV. * 


Other of the Acts referred to in the 
text, see Goodburn v. Morley, 2 
Stra. 1159; Jeffreys v. Walter, 1 
\Vils. 220; Lynall tJ. Longbothain, 2 
Wils. 3(i ; Hodson e.Terhill, 2 Tyrw. 
929; Bentinck v. Connop, 5 Q, B. 
C93; Daintree v. llutohinson, 10 
Mec. & W. 85; Ajiplcgartli v. Col- 
ley, ibid. 723 ; Foot v. gaker, 5 
^lan. & G. 338. 

(/) By 16 17 Viet. c. 119, 

helling houses are declared to be 
common gaming houses. 

ig) By 8 & 9 Viet. c. 109, ss. 2, 
5, 8, provisions arc made as to what 
shall be deemed sufficient evidence 
of keeping a common gaming house, 
or of gaming. 

(/O Besides the above statutes, 
provisions against gaming houses 
aie also contained in the following 
Acts, 31 Eliz. c. 5 ; 25 Geo. 2, c. 36 ; 
42 Geo. 3, c. 119; 2 & 3 Viet. c. 
47. 


A A 
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such penalty (not being more than 500/.) as shall be 
adjudged by such justices : or, in the discretion of such 
justices^ may be committed to the house of correction, 
with or without hard labour, for not more than twelve 
calendar months. And there is a proviso that such pro- 
ceedings before the justices shall not prevent any pro- 
ceeding by indictment against the owner, keeper, or 
manager of such house (/) ; but that, on the other hand, 
no person who has been so summarily convicted, shall 
be liable to be proceeded against, by indictment, for the 
same offence (A). It is also enacted, by these statutes, 
that every person who shall have been co|pemed in any 
unlawful gaming, bjit who on being examined as a wit- 
ness before any justice of the peace, or on the trial of any 
indictment or information against the owner, or keeper, 
or person having the care of any common gaming house, 
touching such unlawful gaming, — shall make tme dis- 
covery thereof to the best of his knowledge, shall bo 
entitled to receive from the court, a certificate of his 
having done so; and shall be thereupon freed firom all 
criminal prosecutions, forfeitures, and disabilities, for any 
thing done in respect of the unlawful gaming in which 
he was so concerned (/). But on the other hand, that 
any person found in any house, room or place legally 
entered by the police, under a warrant, as a suspected 
gaming place (?w), may be required to be examined and to 
give evidence touching any unlawful gaming therein, or 
touching any obstructions to the entry ; and shall not be 
excused fi-om being examined or fi:om answering any 


(f) But by 22 & 23 Viet. c. 17, no 
indictment for keeping a gambling 
house shall be presented to, or found 
by the grand jury, without security 
given for thildue prosecution of the 
charge, unless the indictment be by 
direction of a judge, &c. 

(it) .8 & 9 Viet. c. 109, s. 4; and 
see 17 & 18 Viet. c. 38, s. 4. 


(0 8&9VicLc. 109,8.9. 

(to) Heavy pecuniary penalties 
are laid by 8 & 9 Viet. c. 109, 
and 17 & 18 Viet c. 38, on such 
as unlawfully obstruct the autho* 
rized entrance of the police into 
suspected houses; or who, being 
found there, give false names or 
addresses. 
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fjiK^stion ])ut to him toiicliing such matters, on the ground 
that his evidence will tend to criminate himself (»). And 
further, that every person who shall by any fraud, un- 
lawful device, or ill practice,— in play, betting, or wager- 
ing at any game, — ^win any sum of money or valuable 
thing, shall be deemed guilty of obtaining the same by a 
false pretence^ and be punished accordingly (o) ; and that 
all contracts, (whetlier by parol or in writing,) by way of 
gaming or wagering, shall be null and void(p) ; and that 
no suit at law or in equity, shall be brought to recover 
from a stakeholder, a deposit on a wager (j). Tliere is, 
however, a piwiso, that thia last enactment shall not ))c 
deemed to apply to any subscription toivards a plate or 
prize at any lawful game, sport, ])astime, or exercise (r). 
5. [By statute 10 & 11 WiU. III. c. 17, all lotteries^ arc; 
declared to be public nuisances ; and all grants, patents, 
or licences foV the same, to be contrary to law(s) ;] and by 

(n) 17 & 18 Viet. c. 38, s. 5. As 171. 

to this being, in otlier Cciscs, a {q) As to this provision, see Var- 

nrrouiKl for a witness refusing to ncy v. Hickman, o C. B. 27L 

answer particular questions, vide (r) As to horse racing for a plate 

sup. vol. 111 . p. (iSC. or prize, it may be observed, tliat 

(o) 8 & 9 Viet. c. 109, s. 17. As it does not itself fall under any pro- 

to obtaining money by false pre- hibitory enactment. For though, 
tenccs, vide sii]). p. 229. by 13 Geo. 2, c. 19. no plates or 

(p) 8 & 9 Viet. c. 109, 8. 18; see niatcbcs at horse races under 501, 

Applegartb v, Colley, 10 Mee. & W. value, could be run under penalty 
723; Thorpe v. Coleman, 1 C. B. of 200^., this enactment was repealed 
990 ; Varney v, Hickman, 17 L. J. by 3 & 4 Viet. c. 5. But as to bets 

(C. B.) 102 ; Gatty v. Field, 9 Q. B. or wagers on horse racing, sec Evans 

431 ; Moon v, Durden, 2 Exch. 22. v. Pratt, 2 M. & G. 769 ; Thorpe r. 
By 3 & 6 Will. 4, c. 41, (amending Coleman, 1 Q. B. 990 ; Pugh v, Jen- 
9 Ann. c. 14,) all n«tcs, bills, or kins, 1 Q. B. 631 ; Bentinckv.Connop, 
mortgages, given for money won at 5 Q. B. 693 ; Applegartb v. Colley, 

pldy shall be deemed to be given on 10 Mee, & W. 723. As to a coursing 

an illegal consideration; and are con- 9»nrcA, see Daintree v, Hutchinson, 
sequently void between the original 10 Mee. ^ W. 85. As to a /oof- 

parties ; but they are not void in race, sec Batty v, Mafliott, 5 C. B. 

the bands ofindorsees or purchasers 817. 

for valuable consideration without (s) As to lotteries, see also 9 Ann. 
notice. As to the above provision, c. 6, s. 56 ; 10 Ann. c. 26. s. 109 ; 

see Hay v. Ayling, 20 L. J. (Q. B^ 8 Geo. 1, c. 2, ss. 36, 37 : 9 Geo. 1, 

A a2 
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12 Geo. IT. c. 28, 13 Geo. II. c. 19, and 18 Geo. II. c. 34, 
all private lotteries by tickets, cards, or dice, are specifi- 
cally prohibited. State lotteries, however, were, for the 
purposes of revenue, continued to be authorized from time 
^to time by successive Acts of parliament, until the 6 
Geo. IV. c. 60, which utterly abolished them. 6. To 
this head we may also refer the offences of [making^ keej)- 
ing or carrying too large a quantity of gunpowder {() at 
one time, or in one place or vehicle (?/) ;] and of using 
mills or engines for making gunpowder, except in places 
duly licensed (a:); — and such practices arc prohibited by 
the 23 & 24 Viet. c. 139 (y), — amended by<|g4 & 25 Viet, 
c. 130, and 25 & 26 Viet. c. 98, — under heavy penalties 
and forfeitures (z). And the Acts last mentioned also 
require the manufacture of all firewoi hs, and of other pre- 
parations or compositions of an explosive nature, to be 
also can’ied on in licensed places ; and moreover prohibit 


c. 19, S8. 4, 5; 6 Geo. 2, c. 35, as. 
29, 30; 22 Geo. 3, c. 47 : 27 Geo. 3, 
c. 1 ; 46 Geo. 3, c. 148, s. 59, As to 
the lotteries known by the name of 
Utile goes, see 42 Geo. 3, c. 119, and 
AHport V, Nutt, 3 D. & L. 233. As 
to foreign lotteries, see 6 & 7 Will. 4, 
c. 66, and 8 & 9 Viet. c. 74. See 
also 9 8; 10 Viet. c. 48, legalizing 
Art Unions, and 21 & 22 Viet. e. 
102, for indemnifying a eertain as- 
sociation for disposal of works of 
art as prizes. 

(/) To keep or make any gun- 
powder, or other explosive substance 
or dangerous thing, with intent by 
means thereof to commit any of the 
felonies mentioned in the 24 jr 25 
Viet, c, 100, is by the 64th section 
of that Act, made a misdemeanor 
punishable two years’ imprison- 
ment ; and the offender, on con vie- 
tion, may be also fined and bound 
over to keep the peace and be of 
good behaviour (sect. 71.) 


(m) Sec R. V. Taylor, 2 Stra. 1 167 ; 
E. V, Matters, 1 B. & Aid. 362. 

(ar) By 25 & 26 Viet. c. 66, re- 
gulations of a similar description, 
arc made with respect to the car- 
riage or keep of a highly inflamma- 
ble substance called petroleum. 

(y) This Act repeals 9 & 10 Will. 
3, c. 7, 12 Geo. 3, c. 61, and other 
enactments previously in force on 
this subject. 

(z) See also 54 Geo. 3, c. 159, 
s. 6; 14 & 15 Viet. c. 67. As to 
the seizure of gunpowder, sec 3 & 4 
Will. 4, c. 19. s. 36; 2 «c 3 Viet, 
c. 47, 8. 35 ii 9 & 10 Viet. c. 25. 
As to the manufacture of fire-arms, 
53 Geo. 3, c. 115. As to public 
nuisances arising from the keeping 
or using of dangerous materials 
generally, or from practising dan- 
gerous games, see Williams v. East 
India Company, 3 East, 200, 201 ; 
R. V, Moore, 3 B. & Ad. 184. 
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imdcr a penalty, tlic sale of any fireworks by unlicensed 
])ersons, or to any person apparently under the age of 
sixteen. Tlic Acts also declare that if any person shall 
throw or fire any squib or other firework in any thorough- 
fare or public place, he shall be liable to a penalty of 
5/. (a). 7. Eaves-droppinff, — or the offence committed by 

such [as loiter under walls or windows, or the eaves of 
a house, to hearken after discourse, and thereupon to 
frame slanderous and mischievous tales, — is a common 
nuisance;] and the offenders are indictable at sessions, 
and are liable to be fined and bound over to their good 
behaviour. 8. Lastly, we must enumerate among nui- 
sances noticed in our law, (though in practice it has long 
ceased to be the subject of prosecution,) that of being a 
common scold, [For which offence the communis rixatrix^ 
(for our law confines it to the feminine gender,) may be 
indicted (5); and, if convicted, she shall be sentenced to 
be placed in a certain engine of connection called the tre- 
bucket, castigatory, or eliciting stool ; whicdi, in the Saxon 
language, is said to signify the scolding stool ; though 
now it is fj’cqucntly corrupted into ducking stool ; because 
the residue of the judgment is, that, when she is so placed 
therein, she shall be plunged in the water for licr jmnish- 
ment (c).] 

Such is the general state of tlic law, with respect to 
common nuisances; but it is material to add here that, 
as to all those species of them wliich tend to affect the 
public health, they arc now very specially provided against 
by the several Acts for improving the sanatory condition of 
the people, — paiaticularly by the Public Health Act, 1848 
(11 & 12 Viet. c. 63), and the Local Government Acts, 
1858 and 1861 (21 & 22 Viet. c. 98, and 24 & 25 Viet, 
c. 61); the Diseases Prevention Act, 1855 (18 & 19 Viet. 

(«) See 2 & 3 Viet. c. 47, s. 4, (ft) R. i;. Foxby, 6 MoJ. 213. 

and The Queen e. Bennett, 28 L. J. (c) Hawk. F. C. b. I, c. 7d, 8. 5 ; 

CM. C.) 27, as to this olfence within 3 Inst. 219. 
tlie meiropoHtan district. 
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c. 116); and The Nuisances Removal Act for England, 
1855 (18 & 19 Viet. c. 121). By the provisions of these 
Acts respectively, and of those passed for their amendment, 
a great variety of such nuisances are particularly described 
and prohibited: under the penalties of misdemeanor in 
some instances, and in others under pecuniary penalties 
recoverable before the justices of the peace. Any account 
of them, however, would be unjiuitable to this place; and 
the rather, because the subject has been in part anticipated 
in a former volume (d). 


III. We shall next notice that offence with regard to the 
holy estate of matrimony(e), which is called bigamy {f) ^ 
and which consists of a second marriage (gr), by one having 
a former husband or wife still living (A). Such second 


{d) Vide sup. vol. iii. pp. 283, 
28t. 

(e) Other offences relating to the 
manner of celebrating marriage arc 
noticed, sup. vol. ii. pp. 264, 272. 

(/) Bigamy, according to the 
canonists, consisted in marrying two 
virgins successively, one after the 
death of the other ; or in once mar« 
rying a widow. Such were esteemed 
incapable of orders, Sic , ; and by a 
canon of the council of Lyons, a.d. 
1274, held under Pope Gregory the 
tenth, were omni privilegio clericali 
fiudatif el c&treioni fori secularis ad- 
dicti,**‘—(6 Decretal. 1. 12.) This 
canon was adopted and explained 
in England by 4 Edw. 1, st. 3, s. 3 ; 
and bigamy thereupon became no 
uncommon counterplea to the claim 
of benefit of clergy. (M. 40 Ed. 3, 
42; M. 11 Hen. 4, 11, 48; M. 13 
Hen. 4, 6 ; Staundf. P. C. 134.) 
The cognizance of the pica of 
bigamy was declared by stat. 18 
Bdw. 3, St. 3, c. 2, to belong to the 
court Christian, like that of bastardy. 


But by stat. 1 Edw. 6, c. 12, s. 10, 
bigamy was declared to be no longer 
an impediment to the claim of 
clergy. See Dal. 21 ; J)y. 201. As 
to benefit of clergy, vide post, c. 
XXIII. 

(g) Blackstonc says (vol. iv. p. 
103), that the oflencc of bigamy 
** is more justly denominated poly- 
** gamyt or having a plurality of 
“wives at once;’* and he objects 
to the term bigamy as corruptly 
applied to the case ; because it 
“ properly signifies being twice mar- 
“ ried.** The correctness of this 
criticism, however, seems question- 
able. For whatever the number of 
marriages that may have taken place, 
the substance of the charge always 
is, that, having a lawful wife, (or 
husband,) still living, the offender 
marries a second time ;— any inter- 
vening marriage being wholly im- 
material and out of the case as far 
as the prosecution is concerned. 

(A) 3 Inst. 88. It may be here 
observed, that, for the purposes of 
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mamage [is simply void, and a mere nullity, by the eccle- 
siastical law of England : and yet the legislature has 
thought it just to make it felony ; by reason of its being 
so great a violation of the public economy and decency 
of a well-ordered State. For polygamy can never be 
endured under any raitional civil establishment, whatever 
specious reasons may be urged for it by the eastern na- 
tions; the fallaciousness of which has been fully j)rovcd 
by many sensible writers : but in northern countries, the 
very nature of the climate seems to reclaim against it; — 
it never having obtained in this pai*t of the world, even 
from the time of our German ancestors , who, as Tacitus 
informs us(i), ^^prope ^oli harbarorum^ singulis uxoribus 
contenti And with us in England, it is enacted 

by 24 & 25 Viet. c. 100 (A), that whosoever, being married, 
shall marry any other person during the life of the former 
husband or wife, (whether the second marriage shall have 
taken place in England, Ireland or elsewhere,) shall be 

the 20 & 21 Viet. c. 8d, ** to amend person. But it is classed by Black- 

** the law relating to divorce and stone (and this classification has 

** matrimonial causes in England,*’ been followed in the present work) 

the term ** bigamy ” is to be taken as an offence against the public 

to mean the ’'marriage of any person police or economy — a view of it 

“ being married, to any other per- obviously more scientific. For in 

" son during the life of the former bigamy, the man and woman may 

husband or wife, whether the both be aware of the first mar- 

" second marriage shall have taken riage ; and in this case it would be 

" place within the dominions of her difficult to say in what sense the 

** Majesty, or elsewhere.” words “the person” are to be un- 

(i) De Mor. Germ. 18. derstood, if the second marriage is 

(J) Blackstone adds (vol. iv. p. to be described as an offence against 

164), that bigamy if/ punished with the person. To understand them of 

death by the laws both of antient the person of the first husband or 

and modern Sweden ; and he cites wife, would seem hardly satisfau- 

Stiernh. de Jure Sueon. 1. 3, c. 2. tory. Under these circumstances, 

(k) This statute describes itself as we have not altered the classifica- 

one relating to offences against the tion of Blackstone. Indeed, it can 

person; and— as among the offences to scarcely have been the intention of 

which it relates is that of bigamy, — the legislature to establish a different 

it may be said to treat of bigamy, one, so far as the purposes of the 

as if it were an offence against the student arc concerned. 
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guilty of felony ; and is liable to penal servitude for not 
more than seven or less than three years, or to be im- 
prisoned, with or witliout hard laboiu-, for not more than 
two years (/). It is to be observed, however, [that the 
first wife, in this case, shall not be admitted as a witness 
against licr husband (w), because she is the true wife; 
though the second may, because she is indeed no wife at 
allfw); and so vice versa of a second husband:] and it is 
held necessary to prove that the first marriage was duly 
solemnized ; mere proof of cohabitation not being suffi- 
cient (o). Moreover, the above enactment does not ex- 
tend to the following cases (/?). 1. That of a second 

marriage contracted out of England or Ireland, by any 
other than a subject of Her Majesty (y). 2. That of any 

person marrying a second time, whose husband or wife 
shall liavc been continually absent from siicli person for 
the space of seven years then last past ; and shall not 
have been known by such person to be living within that 
lime (r), 3. That of a person who, at the time of such 

second marriage, shall have been divorced fi’om the bond 
of the first maiTiage, 4. That of a ])erson whoso fbnner 
marriage shall have been declared void, by the sentence 
of any couii; of competent jurisdiction {s). In reference, 
however, to the second of these cases, it is to be observed 
that the second marriage is, under* the circumstances re- 
ferred to, a nullity^ although it be attended with no penal 
consequences. 


(l) 24 & 25 Viet. c. 100, s. 57. 
The offender may also, if the court 
see fit, be bound over with sureties 
to keep the peace (sect. 71). 

(m) Vide sup. vol. ii. pp. 275, 276 ,* 
vol. in. p. 635. 

(n) 1 Hale, P. C. 603; 1 East, 
P. C. c. 12, 8. 9 ; PeaCs case, 2 Lewin, 
288. 

( o) See R. V, Janies, R. R. C. C. 
17; R. V. Morton, ibid. 19; It, v. 


Butler, ibid. 61 ; R. v. Bowen, 2 C. 
& K. 227. , 

(p) 24& 25 Viet. c. 100, 8. 57. 

(y) As to this exception see Top- 
ping’s case, 1 Dearsley’s C. C. R. 
647. 

(r) See The Queen v. Briggs, 26 
L. J. M. C. 7. 

(s) Duchess of Kingston’s case, 
11 St. Tr. 262; 1 Leach, 146; Hawk. 
P. r. b. 1, c. 42, s. 11. 

I 
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IV. Lewdness is also an oflFcnce against the public eco- 
nomy, when of an open and notorious character; as by 
[trccpicnting houses of ill-fame, which is an indictable 
offence : or by some grossly scandalous and public in- 
d(*cency; for which the punishment] at common law [is 
line and imprisonment. In the ‘year 1650,] when the 
republican party had the ascendant, [the repeated act of 
keeping a brothel, or committing fornication, was, upon 
a second conviction, made felony without benefit of 
clergy (t). Hut at the liestoratlon, when men,] from an 
ablioiTcnce of what they deemed the hy])ocrisy of the late 
times, [fell into a contrary extreme of licentiousness, it 
was not thought pro])er to I'cnew a law of such unfashion-’ 
able rigour.] And the offence of lewdiiess was then aban- 
doned [to the feeble coercion of the s|>iritual court, ac- 
cording to the rules of the canon law (?/) : a law which 
has treated the offence of incontinence with a great deal 
of tenderness and lenity ; owing ])erha])S to the constrained 
celibacy of its first compilers (a*).] To this head m’ay be 
also ])roperly refoiTcd, the offences of a public and indecent 
ex])osure of the ])crson : and the ])ublic selling, or ex- 
])OSuro for public sale or to public view, of any obscene 
book, print, picture, or other indecent exhibition the 
punishment of which is fine or imprisonment, or botli, 
with hard labour at tlie discretion* of the court (y). More- 
over, by 20 & 21 Viet. c. 83, any two justices (z), upon 
complaint made, on oath, of the complainant’s belief, that 
any obs(;cne books, papers, writings, prints, pictures, draw- 


(0 Scob. 121. As to adultery f 
vide sup. vol. III. pp^ 553, 554. It is 
remarked by Blaekstone (vol. iv. p. 
65), that at tbe period alluded to in 
the text, “incest and wilful adultery 
** were made capital crimes.” This 
ofTence, and that of dniulcenness, are 
treated of by him as ofienccs against 
God and religion. 

(m) Vide sup. p. 175, however, as 
to the offenec of fiamlulently pro- 


curing the defilement of young fe- 
males. 

(.r) Proceedings- in the ecclesias- 
tical courts for incontinency have, in 
modern times, however, been out of 
use. (Vide sup. vol. iii. p. 445,n.) 
(?/) 14 & 15 Viet. c. 100, 8. 29. 

(«) The same powers are given 
by the Act (sect. 1) to any single 
metropolitan or stipendiary magis- 
trate. 
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ings, or other representations, are kept in any place for 
tlie purpose of being sold, distributed, exhibited, lent on 
hire, or otherwise published, for gain ; — and that one or 
more articles of the like character have been published 
at or in connection with such place, so as to satisfy the 
justices that such belief ^f the complainant is well founded, 
— may (on being satisfied that any of such articles so ke])t 
are of such a character and description that the })ub- 
lication of them would be a misdemeanor, and ]^roper to 
be prosecuted as such,) issue a special warrant authorizing 
an entry in the day time by the police, by force if neces- 
sary ; and the seizure and destruction, (if the owner does 
hot, to their satisfaction, show cause to the contrary,) of 
the articles in question. An appeal, however, is given by 
this Act to any person aggrieved, to the next general or 
quarter sessions of the peace («). 


V. Drunkenness also may be referred to this head ; 
[and Is punished by statute 4 Jac. I. c. 5,] and 21 Jac. I. 
c. 7, sects. 1, 3, [with the forfeiture of five shillings,] to 
be paid, within one week after conviction, to the church- 
wardens, for the use of the poor : and upon a second con- 
viction, the offender shall be bound witli two sureties in 


10/. for his good behaviour 
.VI. A seventh offence, 

(а) 20 & 21 Viet. c. 82, s. 4. 

(б) Under tlie head of public eco- 
nomy (says Blackstone, vol. tv. p. 
170), may also properly be ranked 
all sumptuary laws against luxury, 
>and extravagant expenses in dress, 
diet, and the like. Concerning ex- 
cess in apparel, there were formerly 
a multitude of penal laws existing,— 
chiefly made in the reigns of Edward 
thr third, Edward the fourth, and 
Henry the eighth,— against piked 
shoes, short doublets, and long 


which seems properly to rank 

coats ; all of which were repealed by 
Btat. 1 Jac. 1, c. 25. But as to excess 
in diet, Blackstone goes on to re- 
mark, there stii! remained one an- 
tient statute unrepealcd, (10 Edw. 3, 
St. 3,) which ordains that no man 
shall be served at dinner or supper 
with more than two courses ; except 
upon some great holidays there spe- 
cified, in which he may be served 
with three. This statute also was at 
length expressly repealed, by 19 & 
20 Viet c. 64. 
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under this head, is that of wanton and furious driving ; 
as to which, it is declared by 24 & 25 Viet. c. 100, 
that if any person having the charge of any emnage or 
vehicle shall, by wanton or fiirious driving, or racing, or 
other wilful misconduct or neglect do, or cause to be done, 
any bodily harm to any person ^\^atsoever, he shall be 
guilty of a misdemeanor and be imprisoned with or without 
hard labour to the extent of two years (c). The enactment 
that such conduct shall amount to a misdemeanor, must 
be taken as declaratory only of the common law ; accord- 
ing to which it is a misdemeanor, — and may even amount 
to manslaughter or murder, — for any person to drive or 
ride so wantonly and furiously, as to endanger the jmssen- 
gers on the higliwa}^ {d ). 

VII. An eighth offence is that of ci'uelty to animals ; it 
being enacted by 12 & 13 Viet. c. 92 (amended by 1? 
& 18 Viet. c. 60,) that if any person shall cruelly beat, ill- 
treat, over-drive, abuse, or torture any horse, mare," geld- 
ing, bull, ox, cow, heifer, steer, calf, mule, ass, sheep, lamb, 
sow, goat, d()g(c), cat, or any other domestic 
animal, — he shall forfeit a sum not exceeding 5/. for every 
such offence, recoverable before a justice of the j)eace in a 
summary way ; and if by any such misconduct he shall 
injure the animal, or any person or property, a further sum 
not exceeding 10/. to the owner, or person injured (/). 

(c) 24 & 25 Viet. c. 100, s. 85. imposed on the drivers thereof, in 
The oiTendcr may also, in addition the case of furious driving. (Vide 
to or in lieu of any other punish* sup. vol. iii. p. 288.) 

ment, be bound ovev by the court to (p) By 2 & 3 Viet. c. 47, (ex- 
keep the peace or be of good be- tended by 17 & 18 Viet. c. 60, s. 2,) 

haviour (sect. 71). The previous it is prohibited, under a penalty, to 
enactment as to this offence con- use any dog for the purposes of 
tained in 1 Geo. 4, c. 4, is repealed drnugf^, 

by 24 & 25 Viet. c. 95. (/) Previous Acts on the same 

(d) Post. 263; sec R. v. Mastin, 6 subject, 3 Geo. 4, c. 71, and 3 Will. 

C.& P.396; R. i>. Taylor, 9 C. & P. 4, c. 19, were repealed by 5 & 6 

672. By the Acts relative to stage Will. 4, c. 59 ; and the Act last men- 
coaches, pecuniary penalties arc^also tioned, by 12 & 13 Viet. c. 92.* 
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The Acts also inilict penalties in the ease of convoying 
any such animal in such a manner or position, as to sub- 
ject it to unnecessary pain or suffering ; and also in the 
case of bull baiting, cock fighting, and the like (//). And 
tliey make a variety of humane })rovisions for the regu- 
lation of the business^ of slauglitering horses, and other 
cattle not intended for butcher’s meat (A). They c.ontain 
also provisions for ensuring a proper supply of food and 
water, to animals impounded (i). 


VIII. Another misdemeanor against the public eco- 
nomy is that of concealing a birth. For by 24 & 25 Viet. c. 

0)j if Is enacted, that if any woman be delivered of a 
child, every pen-son who shall by any secret disposition of 
the dead body of the said child, (whether such child died 
before or after its birth,) endeavour to conceal the birth 
thereof,* shall be guilty of a%iisdcmeanor ; and be liable 
to be imprisoned, with or without hard labour, for any 
term not more than two years (A). It is also provided, 
that if any person tried for the murder of any child shall 
be acquitted thereof, it shall be lawful for the same jury, 
to find such person guilty (if the case be so) of endea- 
vouring to conceal the birth : upon which the court may 


f^) See Clarke, app. v, Hague, 
resp. 29 L. J. (M. C.) 105. 

(A) See also the previous Act of 
7 & 8 Viet. c. 87 ; and as to slaugh- 
terhouscs, &c., 26 Geo. 3, c. 71. 

(t) Vide sup. vol. iii. p. 365. 

(j) This statute describes itself 
as one relating to oilences against 
t/ie person, l^ut the secret disposi- 
tion of the dead body of a ciiild 
alone, unconnected with any violence 
done to it while living, does u^t seem 
to be naturally and satisfactorily 
described as an offence against its 
person. Indeed, the legislature can 
hardly be considered as intending to 
establish by its authority the proper 


arrangement for this crime in a 
scientific point of view. On the 
whole, therefore, we retain the ar- 
rangement for it which we have 
hitherto employed, viz., that of an 
offence against the public police or 
economy. The provision on the sub- 
ject contained L\ 9 Geo. 4, c. 31, 
s. 14, is repealed by 24 & 25 Viet, 
c. 95. 

{k) 24 8e 25 Viet. c. 100, s. 60. 
The offender, if the court think fit, 
may also, in addition to or in lieu of 
any other punishment, be bound 
over to keep the peace and be of 
good behaviour (sect. 71). 
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pass tlie same sentence, as if such person had been con- 
victed upon an indictment tor the concealment (Z). 

IX. Talting vp dead bodies y for the purjiosc of dissection 
or otherwise, is also a misdemeanor at common law, and 
punishable with fine and imprisonment (wi). And under 
this head may also be noticed the offence, of refusing to 
bury dead bodies by those whose duty it is so to do ; Avhich 
appears to be punishable by the tern j)oral courts, (indepen- 
dently of spiritual censures,) on indictment or informa- 
tion {n), 

X. Refusing to serve a public office (such as that of 
constable or overseer), without law'ful excaise or exemption, 

(I) 24 & 25 Viet. c. 100, s. CO. ** constrained presumption, — that 

The law on this subject was for- ** the child whose death is concealed 

iiierly diflerent. For by 21 Jac. 1, “ was therefore killed by its parent, 

c. 27, it tvas enacted, that if any ^ ** —was admitted to convict the pri- 

woinan was delivered of a child, “ soncr.” This statute was after- 

which, if born alive, w'ould have wards repealed by 48 Geo. 3, c. 58, 

been by law a bastard, and endea- which provided that the trials of 

voured privately to conceal its birth, women charged with the murder of 

by burying the child or the like, the any of their issue, w'hich would by 

mother so olTending should sulFcr law be bastard, should proceed by 

death, as in the case of murder ; UI 1 - the like rules of evidence and pre- 

less she could prove, by one witness sumption as were allowed in other 

at least, that the child was actually trials for murder, 

born dead. A law as to which Black. (m) See Arch. Cr. Pr. C75 ; R. v. 
stone remarks (vol. iv. p. 198), that, Lynn, 2 T. R. 733 ; 2 East’s P. i\ 

** though it savours pretty strongly c. 16, s. 89; R. v. Duffin, R. & U. 

** of severity, in making the conceal- C. C. R. 365 ; The Queen v. Sharpe, 

** ment of the death almost conclu- 26 L. J., M. C. 47. As to obtaining 

** sive evidence of the child’s being bodies for dissection under the Ana- 

murdered by the mother, it is toiny Act (2 & 3 Will. 4, c. 75), vide 

** nevertheless also A> be met with in sup. vol. iii. p. 322. 

** the criminal codes of many other (n) Andrews v. Cawlhorne, Wil- 

nations of Europe, — as the Danes, les, 527, n. a ; and see Mastin v, 

“ the Swedes and the French and Escott, decided May 8, 1841, by 

he goes on to remark, that it had Sir U. Jenner Fust; and Kemp v. 

** of late years been usual with us in Wickes, 2 Phil. Rep. 264. As to 

" England, upon trials for this of- the interment of dead bodies cast on 

“ fence, to require some sort of pre- shore from the sea, see 48 Geo. 3, 

** sumptive evidence that the child c. 75. 

“ was born alive ; before the c^her 
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is also a misdemeanor at common law, pnnisliablc witli fine 
and imprisonment (o). 

XI. Another offence, ranging itself under our present 
head, is that of [destroying such beasts and fowl as are 
ranked under the denomination of gamef\ conceniing 
which, (considered as a species of property,') we had occa- 
sion in a former volume to enter into some discussion (/;). 

It will be necessary here, however, to add to what is 
there contained, some notice of the penal enactments rela- 
tive to its destruction in the night time; when (from 
obvious considerations) it is treated as an offence of con- 
siderable gravity. By 9 Geo. IV. c. 69, s. 1 (y), it is pro- 
vided, that if any person shall, by night (r), unlawfully 
take or destroy any game or rabbits, in any land (whether 
open or enclosed) ; or on any public road, highway, or 
path, or the sides thereof; or at the openings, outlets or 
gates from any such lands into such roads ; — or shall, by 
night, be in such places, with any gun, net, engine or other 
instrument, for the purpose of taking or destroying game ; 
— he shall be liable to imprisonment, for the first offence, 
for any period not exceeding three months, with hard 
labour ; and, at the expiration of such period, to be bound 
over to his good behaviour by sureties for a year : or, in 
default of such recognizance, to be further imprisoned for 
six months, or until such sureties are found (s). For a 
second offence, such person shall be liable to imprisonment 
for six months, and then to be bound in sureties for two 
years; and in dcfiiult thereof, to be fiirthcr imprisoned 


(o) Arch. Cr. Pr. 679. See R. v, 
Poynder, 1 B. & C. 178 \ R. v. Bower, 
ib. 687. 

( p) Vide sup. vol. ii. pp. 6 , 20. 
( 9 ) This statute was amended by 
7 & 8 Viet. c. 29. 

(r) 9 Geo. 4, c. 69, s. 12, the 

nijfW, <he purpose of this pro- 
vision, shall be considered to com- 


mence at the expiration of one hour 
after sunset, and to conclude at the 
beginning of the last hour before 
sunrise. There is also a provision 
in 24 & 26 Viet. c. 96, s. 17t with 
respect to the unlawful taking or 
killing hares or rabbits in warrens, 
hy night, 

(s) 9 Geo. 4, c. 69, s. 1. 
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for one year, or until such sureties are found (<). And if 
he shall offend a third time, he is guilty of a misdemeanor ; 
and he is then liable to penal servitude for not more than 
seven or less than three years, or to be imprisoned, with 
hard labour, for any time not exceeding two years (m). 
It is moreover provided, that when any person shall bo 
found committing such offence, it shall be lawful for the 
owner or occupier of the land ; or for any person having 
a right of free warren or free chase therein ; or for the 
loi*d of the manor ; or for the gamekeeper or servant of 
such persons or their assistants; — to seize and apprehend 
any person so offending : and in case he shall assault or 
offer any violence with any offensive weapon, towards any 
]3crson so authorized to apprehend him, he is guilty of a 
misdemeanor ; and he is, in that case, liable to penal ser- 
vitude for not more than seven or less than three years, 
or to be imprisoned, with hard labour, for any term not 
exceeding two years (a?). 

It is further enacted by sect. 9 of the same Act, that if 
any persons, to the number of three or morcy shall, by 
niglit, unlawfully enter such lands or roads, for the pur- 
pose of taking or destroying game or rabbits (any of them 
being anned with any gun or other offensive weapon), 
each of such persons shall be guilty of a misdemeanor: 
and be liable to penal servitude for any term not more 
than fourteen years, or less than three years ; or to be im- 
prisoned, with hard labour, for not more than two years (y). 


XII. Lastly, under the general head of vagrancy and 


9 Geo. 4. c. e®, s. 1. 

’ (tt) Ibid. ; 7 & 8 Viet c. 29 ; 16 
& 17 Viet. c. 99 ; 20 & 21 Viet. c. 3. 

{x) 9 Geo. 4; e. 69, s. 1 ; 7 & 8 
Viet. c. 29 ; 16 & 17 Viet. c. 99 ; 20 
& 21 Viet. e. 3. 

{y) 9 Geo. 4, c. 69, s. 9 ; 9 & 10 
Viet. c. 24; 16 & 17 Viet e. 99; 
20 & 21 Viet. e. 3. See the follow- 
ing cases as to the eonstruction of 


9 Geo. 4, c. 69, s. 9 : R. v. Dowsell, 

6 Car. & P. 398; R. tf. Gainer, 7 
Car. & P. 231 ; R. v. Kendriek, ibid. 
184 ; R. V. Davis, 8 Car. & P. 769 ; 
R. V. Fry, 2 M. & Rob. 42 ; Fleteher • 
V. Calthrop, 6 Q. B. 880 ; R. v, Jones, 

2 Cox’s Cr. C. 185 ; R. ». Merry, ibid. 
240 i R. V. Whitaker and others, 17 
L. J., M.C. 127 : R. v. Uezzell and 
others, 20 L. J., M. C. 192. 
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other disordtrly conduct^ may be (biassed a variety o(* (jilenees 
against the public economy {a). [The civil law expelled all 
sturdy vagrants from the city (6). And, in our own hiAV, 
idle persons and vagabonds, — whom our antient statutes 
describe to be, such as wake on the night and slee]) on 
the day, and haunt customable taverns and alehouses, 
and routs about ; and no man wot from whence they 
come, ne whither they go ; ”] and who are more i)ar- 
ticularly described by statute 5 Geo. IV. c. 83 (r), and 
there divided into three classes, idle and disorderly per- 
sons, rogues and vagabonds^ and incorrigible rogues ; — arc 
all [offenders against the "good order, and blemishes in 
the govcniment, of any kingdom.] They are therefoni 
all punished by the above statute (ri): that is to say, idle 
and disorderly persons, wdth one month’s imj)risonment, 
and hard labour : and rogues and vagabonds with three 
months’ imprisonment, and hard labour : while incorri- 
gible rogues (c), may be committed to the next sessions 


(a) Vide sup. vol. in. p. 221', as 
to the disposal of children under the 
age of fourteen found vagrant, &c. 
(&) Nov. 80, c. 5. 

(c) This Act is amended by 1 & 2 
Viet. c. 38. 

(il) By other Acts, also, persons 
committing particular ofTenccs of 
various kinds are to be deemed ir/ie 
and disorderly persons, &c. within 
the statute referred to in the text, 
and punished accordingly. 

(e) In 5 Geo. 4, c. 83, ss. 3, 4, 5, 
the species of offenders comprised 
in the three general appellations of 
idle and t^isorderly persons, rogues and 
vagabonds, and incorrigible rogues, 
are particularly defined. But the 
enumeration is too long for insertion. 
We may remark that under it, two 
classes of offenders seem to be 
now punishable, who were formerly 
treated by our law with much more 


severity. 1. Idle soldiers and marines, 
or persona pretending to be soldiers 
or marines, wandering about the realm. 
Such persons were deemed under 
the statute 39 Eliz. c. 17, (repeah'd 
by 52 Geo. 3, c. 31,) to be ipso facto 
guilty of a capital felony. 2. O///- 
landish persons calling themselws 
A’lgyptians or Gypsies. Against these, 
provisions were made by 1 & 2 I*h. 
Si M. c. 4, and 5 Eliz. c. 20 ; by 
which if the gypsies themselves, or 
if any person, being fourteen years 
old, who had been seen or found in 
their fellowship, or had disguised 
himself like them, remained in this 
kingdom one month, it was felony ; 
and we are informed by Sir M. Hale 
(1 Hale, P. C. 671), that at one Suf- 
folk assizes, no less than thirteen 
gypsies were executed upon these 
statutes. But they are now repealed 
by 23 Geo. 3, c. 51, and 1 Geo. 4, 
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of the peace, and kept to hard labour in the interim: 
and may be further punished, if convicted at the sessions, 
Avitli imprisonment and hard labour for one year, a*nd with 
wliipping, except in the case of females (e). 


c. 116. (See also 19 & 20 Viet. c. 
6^.) Blackstone remarks (vol. iv. 

165), as to gypsies, that “they 
“ are a strange kind of common- 
“ wealth among themselves of wan- 
“ dering impostors and jugglers, who 
“ were first taken notice of in Ger- 
** many about the beginning of the 
“ fifteenth century, and have since 
“ spread themselves all over Europe. 
“ xM mister, who is followed and rc- 
“ lied upon by Spelman and other 
“ writers, fixes the time of their first 
“ appearance to theyear 1417; under 
“ passports, real or pretended, from 
“ the Emperor Sigismund, king of 
“ Hungary. And Pope Pius the 
“ second, (who died a.d. 1404,) men- 
“ tions them in his history as thieves 
“ and vagabonds, then wandering 
“ with their families over Europe 
“under the name of Zigari; and 
“ whom he supposes to have mi- 
“ grated from the country of the 
“ Zigi, which nearly answers to the 
“ modern Circassia. In the com- 
“ pass of a few years they gained 
“ such a number of idle proselytes 
“ (who imitated their language and 
“ complexion, and betook them- 
“ selves to the same arts of chiro- 
“ manej^^egging and pilfering), 
that they became troublesome, and 


“ even formidable, to most of the 
“ states of Europe. Hence they 
“ were expelled from France in the 
“ year 1560, and from Spain in 1591 
“ And the government in England 
“ took the alarm much earlier; for 
“ in 1530 they arc described by 

statute 22 Hen. 8, c. 10, as out- 
** l^ndish people calling themselves 
** Egyptians, using no craft nor feat 
“ of merchandize, who have come 
“ into this realm, and gone from 
“ shire to shire, and place to place, 
“ in great company, and used great 
“ subtle and crafty means to deceive 
** the people; bearing them in hand, 
“ that they by palmestry could tell 
“ men and women’s fortunes ; and 
“ so, many times, by craft and sub- 
“ tilty have deceived the people of 
“ their money ; and also have com- 
“ milted many heinous felonies and 
“ robberies.” Much more recent 
information, however, as to the origin 
and history of the Gypsies, will be 
found in the work of Mr. Bor- 
row, called “ Zincali,” published in 
1841. • 

(e) By 5 Geo. 4, c. 83, s. 13, 
houses of reception for travellers, 
may be searched for vagrants, &c. 
and the suspected parties m.*iy be 
carried before a magistrate. 
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CHAPTER XIIL 

OF THE MEANS OF PREVENTING OFFENCES. 


[We are now arrived at the fifth general branch or head, 
under which we were to consider the subject of this Book 
of our Commentaries (a) ; viz., the means of preventing the 
commission of crimes and misdemeanors : and really it is 
an honour, and almost a singular one, to our English laws, 
tl\at they furnish a title of this sort ; since preventive jus- 
tice is, upon every principle of reason, of humanity and of 
sound policy, preferable, in all respects, to punishing jus- 
tice (ft) ; the execution of which, though necessary, and in 
its consequence a species of mercy to the commonwealth, 
is always attended with many harsh and disagreeable cir- 
cumstances. 

This preventive justice consists of obliging those pei’sons, 
whom there is a probable ground to suspect of future mis- 
behaviour, to stipulate with, and to give full assurance to 
the public, that such offence as is apprehended shall not 
happen : by finding pledges, or securities, for keeping the 
peace ; or for their good behaviour.] 

[By the Saxon constitutions these sureties were always 
at hand, by means of King Alfred’s wise instituticjiv of de- 
cennaries or frank pledges; wherein, as has more than 
once been observed, the whole neighboiu’hood, or ty thing, of 
freemen were mutually pledges for each other’s good beha- 
viour (c). But this groat and general security being now 
fallen into disuse and neglected, there hath succeeded to it 
the method of making suspected persons find particular 

(а) Vide sup. p. 86. (c) Vide sup. vol. i. p. 127. 

(б) Bcccar. ch. 41. 
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[and special securities for tlicir future conduct ; of which 
ne Hud mention in the hnvs of King Edward the Confes- 
sor; tradet fidejussor es de paced legalitate tuenda (d).'"''’] 
I'his security is cither for keeping the peace, or for good 
behaviour; and [(jonsists in being bound with one or 
more securities in a recognizance or obligation] to the 
Ch-own, [and taken in some court, or by some judicial 
oflicer (e) ; 'whereby the party aeknoA\dedges himself to be 
ind(d>tcd to the Crown in the sum reipiircd, (for instance 
100/.,) with condition to be void and of none effect if he 
shall appear in court on such a day, and in the mean 
time shall keep the peace cither generally, towards the 
sovereign and all his liege ])eoplc ; or particularly also, with 
ri'gard to the person 'who craves the scicurity.] Or, on 
condition so to keej) the peace for a certain pcu’iod, not 
dependant on any apiicarancc in court (^). [Or, if it be 

(d) Cap. 18. It is said in Willis ^s. 20, 21, 22, 23, 34.) And in the 

V. llridgcs, 2 B. & Aid. 287, that the case of any charge or complaint of 

authority of a justice of the peace, any otlence punishable by way of 

to take security for the peace, ap- summary conviction, the justices 

pears to have had its origin in stat. may also so bind over the defend- 

1 Edw. 3, St. 2, c. IG; and that this ant to appear at the hearing. (See 

authority is more fully set forth in 11 & 12 Viet. c. 43, ss. 3, 9, 13, 16, 

31. Edw. 3, s. 1. 20.) See also 19 tk 20 Viet. c. 10, 

{e) As to rrcognizanccs generally, ss. 8 — 10,22, 23, and 25 & 20 Viet, 

vide sup. vol. ii. p. 142. It may be c. 05, ss. 9, 17, as to recognizances 
remarked here, that in all cases in cases where an indictment or 

where a justice of the peace is inquisition has been removed for 

authorized to bind a person, or trial to the Central Criminal Court, 

make him give security, he may do Et vide post, p. 377, as to recog- 

so by recognizance. (2 Arch. Just. nizances nfter conviction for felony 

350.) AAd such cases may arise, or misdemeanor. As to the for- 

under other circumstanijes than those feiturc of recognizances, the fol- 

mentioned in the text. Thus, the lowing statutes and cases may be 

justice or justices before whom any consulted, 3 Geo. 4, c. 46; 4 Geo. 

])erson has been charged with any 4, c. 37 ; 7 & 8 Geo. 4, c. 64, s. 31 ; 

indictable offence, and witnesses in 3 & 4 Will. 4, c. 99 ; 2 & 3 Viet, 

support of such charge have been c. 71, s. 45; 20 & 21 Viet. c. 43, 
examined, may bind, by recogniz- s. 13; R. v. Justices of West Riding, 
ance, the prosecutor and every such 7 A. & E. 583 ; R. v. Twyford, 5 
witness to prosecute and give evi- B. & Ad. 430. 
dcnce. (See 11 & 12 Viet. c. 45^ (g) Where taken for appearance 

B B 2 
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[for the good behaviour, — then on condition that lie shall 
demean and behave himself well, or be of good behaviour, 
either generally or specially, for the time therein limited ; 
as for one or more years, or for life (A) : and if the condi- 
tion of such recognizance be broken, by any breach of the 
^ peace in the one case ; or by any misbehaviour, in the 
other ; the recognizance becomes forfeited or absolute ;] 
and the party and his sureties become the Crown’s abso- 
lute debtors, for the several suras in which they arc re- 
spectively bound. 

[Any justices of the peace, by virtue of their commis- 
sion (and also those ex officio conservators of the peace, 
mentioned in a former volume,) may demand such secu- 
rity according to their own discretion (i) ; or it may be 
granted at the request of any subject, upon due cause 
shown, — ^provided such demandant be under the Crown’s 
protection ; for which reason it has been formerly doubted 
whether Jews, pagans, or persons convicted of a pr(Bmu- 
nire^ were entitled thereto (A). Or if the justice is averse 
to act, it may be granted by a mandatory writ, called a 
supplicavit — issuing out of the court of Queen’s Bench or 
Chancery —which will compel the justice to act as a minis- 
terial, and not as a judicial, officer ; and he must make a 
return of such writ, specifying his compliance, under his 
hand and seal (/). But this writ is seldom used ; for when 
application is made tq the superior courts, they usually 
take the recognizances there, under the directions of the 
statute 21 Jac. I. c. 8.] And in this case, as well as 
where application is made to the court of quarter sessions, 
it is founded upon articles first exhibited in court, and 

in court (as it usually is), the jus- the peace, vide sup. vol. ii. p. 663. 
tice must, by 3 Hen. 7, c. 1, certify A secretary of state or privy coun- 
the recognizance to the next session, cillor, however, cannot bind to keep 
there to remain of record. See the peace or good behaviour. (11 
Willis V, Bridges, 2 B. & Aid. 287. St Tr. 317.) 

(k)'Hawk. P. C. b. 1, c. 60, s. (*) Hawk. P. C. b. 1, c. 60, s. 3. 
15. (/) F. N. B. 80; Clavering's case, 

(i) As to ex qfficio conservators of 2 P. Wms. 202. 
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supported by tlic oatli of the exliibitant (m) ; the ti'utli of 
which articles cannot be controverted (n). But where the 
])arties live in the country at a distance from Loijdon, the 
Court of Queen’s Bench will not in general entertain an 
application of this description ; which it is usual^ in such 
case, to make to a justice of the peace in the neighbour- 
hood, or to the court of quarter sessions (o). A peer or 
peeress, how'cver, [cannot be bound over in any other 
])lace than the Courts of Queen’s Bench or Chancciy; 
* though a justice of the peace has a power to require 
sureties of any other person, being compos mentis and 
under the degree of nobility, — whetlier he be a fellow jus- 
tice or other magistrate, or whether he be merely a private 
man ( 7 ?). Wives may demand it against their husbands, 
or husbands (if necessary) against their wives (y). But 
femes covert, and infants, ought to find security by their 
friends only, and not to be bound themselves : for they are 
incapable of engaging themselves to answer any debt; 
which, as we observed, is the nature of these recognizances 
or acknowledgments.] 

Thus fiir, what has been said is applicable to both 
species of recognizances : for the peace^ and for the good 
belmviour. [But as these two species of securities are in 
some respects different,— especially as to the cause of 
granting or the means of forfeiting them, — it maybe useful 
next to consider them separately. 

1 . Any justice of the peace may ex officio bind] by re- 
cognizances, with sureties to keep the peace, all [who in 
his presence make any affray, or theaten to kill or beat 
one another; or'-^vho contend together with hot and angry 
words ; or go about with unusual weapons or attendance, 
to the terror of the people. He may also bind all such as 

(m) See Ex parte Williams, ( 0 ) R. ». Waite, 2 Burr. 780 ; 
M‘Clel. 493; 12 Price, 673; lie- Chitty’s Burn, Surety of the Peace, 
gina V. Mallinson, 1 L. M. &' P. (p) Hawk. P. C. b. 1, c. 60, s. 3. 
619. (q) Sim’s case, 2 Stra. 1207. 

(«) R. V, Doharty, 13 East, 17 ^ 
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[he kn'ows to be common bamitors ; and such as are bronn^ht 
before him by tlie constable for a breach of tlio j)cace in Ills 
presence ; and all such persons as having been before bound 
to the peace, have broj^cn it, and forfeited their recogniz- 
ances (r). Also wherever any private man has just cause to 
fear that another w'ill bum Ins house ; or do him a corporal 
injury, by killing, impnsoning, or beating him : or that he 
will })rocure others so to do ; — he may demand surety of the 
])cace against such person : and every justice of the peace 
is bound to grant it, if he who demands it will make oath, 
that he is actually under fear of death or bodily harm ; and 
will show that he has just cause to be so by reason of 
the other’s inenacies, attempts, or having lain in wait for 
liim (s) ; and will also further swear that he does not re- 
quire such surety out of malice, or for mere vexation (^). 
This is called swearing the peace against another ; and if 
the party does not find such sureties, lie may immediately 
be committed till he docs («).] It is however provided by 
16 & 17 Viet. c. 30, 8. 3, that no person committed to 
prison for such cause, under any waiTant or order of one 
justice of the peace, shall be detained there for a longer 
period than twelve calendar months. 

[Such recognizance for keeping the peace, when given, 
may be forfeited by any actual violence, — or even an 
assault, or menace, to the terror of him who demanded it, 
— if it be a special recognizance. And, if the recognizance 
be general, then by any unlawful action whatever, that 
either is or tends to be a breach of the peace ; or, more par- 
ticularly, by any one of the many species of offences which 
were mentioned as crimes against the public peace, in the 
tenth chapter of this Book ; or by any private violence, 
committed against any of the subjects of the Crown. But 
a bare trespass upon the lands or goods of another, — 
which is a ground for a civil action,— unless accompanied 

(»■) Hawk. P. 0. ubi sup. s. 1. (t) Hawk. P. C. ubi sup. a. 8. 

(s) See Ex parte Hulise, 21 L. J., (u) Ibid. s. 9, See Frickett v. 

M. C. 21. Gmtrex, 8 Q. B. 1020. 
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[witli a Avilful brcacli of the peace, is no foifeitiirc of the 
m*.ogiiizance (a:). Neither arc mere reproachful Avorcls, as 
calling a man knaAX or liar, any breach of the peace, so 
as to forfeit one’s recognizance, (being looked upon to be 
merely the effect of unmeaning pa^on and hcfit,) unless 
they amount to a challenge to fight (y). 

2. The other species — viz. a recognizance, Avith sureties, 
for the ffood abearance or good behaviour y includes security 
for the p('.ace and somcAAdiat more ; avc Avill therefore 
examine it, in the same manner as the other. 

First, then, the justices arc empoAvered by the statute, 
34 Edward IIT. c. 1 , to bind over to the good behaviour 
towards the sovereign and his peo])le, all them that be not 
of good fame, Avherever they be found: to the intent that 
the ])eo])le be not troubled or endamaged ; nor the ])eace 
diminished: nor merchants and others passing by the 
higliAvays of the realm, be disturbed nor put in the peril 
Avhich may hap])eii by such offenders. Under the general 
Avords of this expression, that he not of good fame, it is 
holden, that a man may be bound to his good behaviour 
for causes of scandal, contra honos mores, as Avell as contra 
pacem ; as for haunting baAvdy houses Avith Avomcn of bad 
fame, or for keeping such women in his oaati home : or for 
Avords tending to scandalize the ( Jovemment ; or in abuse 
of the officers of justice, especially in the execution of 
their office. Thus also a justice may bind over all night 
walkers; eaves-droppers ; such as keep suspicious com- 
pany, or are reported to be pilferers or robbers ; such as 
sleep in the day and Avake in the night ; common drunk- 
ards, A^iore masters ; cheats ; idle vagabonds ; and other 
persons whose misbehaviour may reasonably bring them 
Avithin the general Avords of the statute, — as persons not of 
good fame ; an expression, it must be OAvned, of so great 
a latitude, as leaves much to be determined by the discre- 
tion of the magistrate himself. But if he commits a man 
for want of sureties, he must express the cause thereof 
(df) Hawk. P. C. ubi sup. s. 25. {y) Ibid. s. 22, 



376 


BOOK VI.— OF CRIMES. 


[Avith. convenient certainty; and take care tliat siicli cause 
be a good one (jsr).] And a similar limitation as to llie 
time of detention under the AA'aiTant or order of a single 
justice, is })rescril)ed by 16 & 17 Viet. c. 30, s. 4, as just 
mentioned In referent to binding over to keep the peace. 

[A recognizance for the good behaviour may be for- 
feited by all tlie same means, as one for the security of the 
peace may be: and also by some others; — as by going 
armed Avith unusual attendance, to the terror of the people ; 
by sj)eaking AA^ords tending to sedition ; or by committing 
any of those acts of misbehaA-ioiir Avliich the recognizance 
Avas intended to prevent. Rut not by barely giving fresh 
cause of suspicion, of that Avhich perhaps may ncAX'r actu- 
ally happen (a ) ; for though it is just to compel suspected 
persons to give security to the public against misbeliaviour 
that is apprehended ; yet it Avoidd be hard upon such sus- 
picion, AAdthout the proof of any actual crime, to punish 
them by a forfeiture of their recognizance.] 

Such are the doctrines laid doAvn in the books Avith 
respect to recognizances for good hehaviour. In Avhat man- 
ner, liOAA'ever, and to A\'hat extent the proA'isions of the 34 
EdAA^ard III, ought at the present day to be enforced, may 
be doubtful : and justices, ca en at sessions, arc recom- 
mended, by a learned Avriter on the subject, to refrain 
from acting under this statute, Avherc no complaint, re- 
cpiiring such recognizance to be taken, has been made : 
except only in cases Avhere a conviction for some offence of 
a dangerous kind has taken place ; and the circumstances 
are such as to render a repetition of it, by the same 
offender, probable (i). , ^ 

In reference to cases of conviHioUy additional facilities 
for the prevention of crime, by the use of Hcognizances 
for the peace and good behaviour, haA^e been noAV afforded 
by the legislature. For a proAusion has been inserted in 
each of the Criminal LaAv Consolidation Acts of the jear 

<*) Hawk. P. C. b. 1, c. 62, s. 1. (6) 2 Arch. Just. 454. 

(a) Ibid. s. 5. 
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1861, to tlic following effect (c); viz., tluit wlicnovcr jiny 
}>crson shall be convicted of any indictable misdemeanor^ 
punishable under any of those statutes respectively, th(i 
coni-t may, if it shall think fit, in addition to or in lieu of 
any of the jumishments authorized by the Act, fine the 
offender and I’equire liim to enter into his own recog- 
nizances and to find sureties (both or either), for keeping 
the })eacc and being of good behaviour; and in case of 
any felony, punishable under any of them respectively, may 
reipiirc the offender to enter into such recognizances and 
to find sureties (both or cither), in addition to any ])unish- 
ment authorized by the Act under whiih he has been 
convicted. There is however a proviso that no person is 
to be impi-isoncd under this clause, for not finding sureties, 
for any ])eriod exceeding one year. 

]t is also enacted by 24 & 25 Viet., c. 100, s. 43, that 
on a summary conviction for an aggravated assault on any 
female or male child under the age of fourteen (d), the 
offender may be bound over by the justices convicting, to 
keep the peace or to good beliaviour, for the period of six 
months after the expiration of his sentence. 

(c) See 21- & 25 Viet. c. 96, s. 99, s. 38; c. 100, s. 71. 

117 ; c. 97, s 73 ; c. 98, s. 51 ; c. (rf) Vicle j)ost, p. 413. 
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CHAPTER XrV. 

OF COURTS OP A CRIMINAL JURISDICTION. 


[The sixth and last object of oiir inqinrios {a) will be tlic 
method oi inflicting those punishments, which the law has 
annexed to particular offences ; and wh'ujh, in this treatise, 
have been constantl}" subjoined to tlie dcscrijitiou of the 
crime itself.] In the discussion of which, we shall, in the 
first place, point out the several courts of criminal juris- 
diction wherein offenders may be prosecuted to punish- 
ment: and then explain the several jwoceedings which 
may be had therein. And [in recjkoning up the several 
Courts of criminal jurisdiction, we shall begin with an 
account of such as arc of a public and general jurisdiction 
throughout the whole realm : and aftei*wards proceed to 
such as are only of a private and sjiecial jurisdiction, and 
confined to some particular parts of the kingdom. 

Fii*st. As to the crimfual courts of pitblic and general 
jurisdiction ; — Avith regard to Avhich avc shall, in one respect, 
pursue a different order, from that in Avhich we considered 
the civil tribunals. For there, as the several coui’tsp?‘:ad a 
gradual subordination to each other, — ^the suj)erior cor- 
recting and reforming the errors of the infcrioril^it seemed 
proper to begin Avith the lowest, and to ascend gradually 
to the courts of appeal, or those of the most extensive 
powers (ft). But as it is contrary to the genius and spirit 
of the laAv of England to suffer any man twice to be tried for 


(a) Vide sup. p. 86. 


(6) Vide sup. vol. ill. p. 389 ct seq. 
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[the same offence in a criminal way, especially if actpiitud 
upon tlic first tj*ia.l,— tlierefore these criminal courts may 
he said to be all inde])endent of each other ; at least so far 
as that the sentence of the lowest of them, can never l)e 
controlled or reversed by the highest jurisdiction in the 
kingdom, unless for error in matter of law{c); though 
sometimes causes may be removed from one to tbe other, 
before trial. And, therefore, as in tliese courts of criminal 
cognizance, there is not the sjirifc chain and dependeiKrc as 
in the others, it is proposed to rank tlicrn according to their 
dignity, and begin with the liighcst of all, viz. — 

1 . The High Court of Parliament ; which is the SLij)reme 
court in the kingdom, not only for the making but also for 
the execution of laws, by the trial of great and enormous 
ofleiuh'rs, whether lords or commoners, in the method of 
parliamentary impeachment. As for A(5ts of parlianient to 
attaint pail-icular persons of treason or felony, — or to inllict 
pains and jienaltics, beyond or contrary to the common law, 
to serve a special puqiose, — we speak not of them; such 
being to all intents and puiposes new laws, made pro re 
nata^ and by no means an execution of such as arc already 
in being. But an iinjieachment befoi’e the loj*ds, by the 
commons of Great Britain in parliament, is a ])iosccul.lou 
of the already known and established law, and has been 
frequently put into practice, — being a ])rcscntment to the 
most high and sujireme coui-t of criminal jui'isdiction, by 
the most solemn grand inquest of the whole* kingdom (^/). 
A commoner cannot, however, be im])oached before the 
lords for any capital ofTence, but only foi- high misde- 
meanors (c) ; a ^iccr may be so impeached, for any crime. 

(c) As to ^est or reversal of point of law, in the exercise of their 
judgment, vide post, cc.xxiii. xxiv. summary jurisdiction, see 20 & 21 
As to reserving questions of law, Viet, c, 43. 
arising at assizes or sessions, for the {d) 1 Hale, P. C. 150. 

consideration of the judges, see 11 (<?) When, in the fourth year of 

& 12 Viet. c. 78. And as to cases Edward the third, the king demanded 
stated hy justices of the peace, on the earls, barons and peers to give 
the application of any person ag- judgment against Simon dc Hereford, 
grieved by their determination •in who had been a notorious accomplice 
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[And 'they usually, (in cases of an iinpcaclimcnt of a poor 
lor treason,) address the Crown to appoint a Lord High 
fSteward, for the greater dignity and regularity of the pro- 
ceedings; Avhieh High Steward Avas formerly elected by 
the peers thenisolvx's, though he Avas generally commissioned 


in the treasons of Roger Karl of 
Mortimer, they carnc before the king 
ill parliament and said all with one 
voice, that the said Simon was nA 
their peer; and therefore they were 
not bound to judge him as a peer of 
the land. And wlieii afterwards, in 
the same parliament, they were pre- 
vailed upon, in resjiect of the noto- 
riety and heinousness of his crimes, 
to receive the charge and give judg- 
ment against him, the following pro- 
test and proviso was entered in the 
parliament roll : — ** And it is as- 
“ sented and recorded by our lord 
“ the king, and all the great men 
** in full jiarliament, that albeit the 
** peers as jiidg(?s of the parliament, 
“ have taken ujion them, in the pre- 
“ senceof ourlord the king, to make 
“ and render the said judgment ; yet 
“ the peers who now are, or shall be 
“ in time to come, be not bound or 
** charged to render judgment upon 
“ others than peers ; nor that the 
** peers of the land have power to 
“ do this, but thereof ought ever to 
be discharged and acquitted j and 
“ that the aforesaid judgment now 
“ rendered, be not drawn to example 
“ or consequence in time to come, 
whereby the said peers may be 
“ charged hereafter to judge others 
“ than their peers, contrary to the 
** laws of the land, if the like case 
“ happen, which Cod forbid.” (Rot. 
Tarl. 4 Edw. 3, n. 2 and 6 ; 2 Brad. 
Hist. 190; Selden, Judic. in Pari, 
c. 1.) But Mr. Christian says in 
his edition of Bluckstone, (vol. iv. 


p. 200,) that according to the last 
resolution of the house of Iqrds, a 
commoner fnay be impeached for a 
capital offence. And he states, on 
the authority of the Journals of 
the House of Lords, the following 
instance. On the 20th of June, 
1089, Sir Adam Blair, and four 
other commoners, were impeached 
for high treason, in having pub- 
lished a proclamation of James the 
second. On the 2nd of July a 
long report of precedents was pro- 
duced, and a question was put to 
the judges, whether the record 4 
Kdw. 3, n. 0, was a statute. They 
answered, as it appeared to them by 
the copy, they believed it to be a 
statute; but if they saw the roll 
itself, they could be more positive. 
It was then moved to ask the judges 
(but the motion was negatived), 
whether by this record the lords 
were barred from trying a com- 
moner for a capital crime upon an 
impeachment of the commons. And 
the lords immediately resolved to 
proceed in this impeachment, not- 
withstanding the parties were com- 
moners, and charged with trea- 
son. (14 Lords# Jcurn. p. 260.) Mr. 
Christian adds that this impeach- 
ment was not prosecuted with ef- 
fect, on account of an intervening 
dissolution of the parliament. See 
also Lives of the Chancellors, by 
Lord Campbell, vol. iii. p. 357, n., 
and the observations of Mr. May 
on this subject, in his Practice of 
Piyliamcnt. 
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[by the sovereign; but it hath] in modcni times ’[been 
strenuously maintained, that the appointment of a High 
Steward in such cases is not indispensably necessary, but 
that the House may proceed without one (e). The ai*ticles 
of impeachment are a kind of bill of indictment, found by 
the house of commons, and afterwards tried by the house 
of lords ; who are, in cases of misdemeanor, considered not 
only as their own peers, but as the peers of the whole nation. 
This is a custom derived to*nis from the constitution 
of the antient Germans; who, in their great councils, 
sometimes tried capital accusations relating to the public : 

licet apud consilium accusare quoque^ et discrimen capitis 
intender e^\f). And it has a peculiar propriety in the 
English constitution, which has much improved upon the 
antient model, imported hither from the continent. For, 
though, in general, the union of the legislative and ju- 
dicial powers ought to be most carefully avoided: yet it 
may happen that a subject, intrusted with the administra- 
tion of public affairs, may infringe the rights of the people ; 
and be guilty of such crimes as the ordinary magistrate, 
either dares not or cannot punish. Of these the represen- 
tatives of the people, or house of commons, cannot properly 
judge ; because their constituents are the parties injured : 
and therefore can only impeach. But before what coiut 
shall this impeachment be tried? Not before the ordinary 
tribunals, which would naturally b^ swayed by the authority 
of so powerful an accuser. Reason, therefore, will suggest, 
that this branch of the legislature, which represents the 
people^must bring its charge before the otlier branch, — 
which cohsis*» of the nobility, — who have neither the same 
interests nor the same passions as popular assemblies {g). 
This is a vast superiority, which the constitution of this 
island enjoys, over those of the Grecian or Roman re- 
publics; where the people were, at the same time, both 


(e) As to the appointment of the 142, &c. 

High Steward, see 1 Hale, P. C. (/) Tacit. De Mor. Germ. 12. 

350; Lords’ Journ. 12th May, ICfO; (g) Montesq. Sp. L. xi. C. 

Com. Journ. 15lh May, 1G79; Post. 
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[accusers and judges. It is proper that tlie nobility should 
judge, to ensure justice to the accused ; as it is proper that 
the peoplo should accuse, to ensure justice to the common- 
wealth. And, therefore, among other extraordinary cir- 
cumstances attending the authority of this court, there is 
one of a very singular nature ; which was insisted upon by 
the house of commons in the case of the Earl of Danby, in 
the reign of Charles the second (A) ;] and which is now es- 
tablished by the Act of Settlement (i). This is, [that no 
pardon under the Great Seal shall be pleadable to an im- 
Iieachmcnt by the commons of Great Britain in parlia- 
ment,] so as to prevent its further prosecution (A) ; though 
such a pardon would be pleadable, (as we shall see here- 
after,) in the ordinary case of (in indictment. 

Before the House of Peers also, during the session of par- 
liament, is tried any peer or peeress against whom an indict-- 
meat for treason or felony, or for mivsprision of either, is found 
by a grand jury of freeholders in the Queen’s Bench (or 
at the assizes before a judge of oyer and terminer^) — such 
indictment being removed hither by writ oIl certiorari {t). 

2. [The Court of the Lord High Steward of Great 
Britain, is a court instituted for] the trial, during the recess 
of ])arliament, of peers or peeresses [indicted for treason 
or felony (m); or for misprision of cither (w). The office 
of this great magistrate is very antient ; and was formerly 
hereditary, or at least held for life, or dnm hene se gesserit : 
but now it is usually, and hath been for many centuries 
])ast(o), granted pro hue vice only; and it hath been 
the constant practice, (and therefore seems now to. have 
become necessary,) to grant it to a lord* of parliament. 


(*) Com. Joiirn. 5th May, 1679. 
(f) 12 & 13 Will. 3, c. 2. 

(A) As to pardons, vide post, c. 

XXV. 

( I) 4 Bl. Com. p. 262 ; Bac. Ab. 
Courts (G) ; Com. Dig. Parliament 
(L. 13). The last occasion of such 
a trial was in tlie year 1811, when 
the Pari of Cardigan was tried be- 


fore the House of Lords for felony, 
in shooting at Captain Tuckett. An 
account of the proceedings, will be 
found in the 83rd volume of the 
Annual Register. 

(ffi) 4 Inst. 58 ; Hawk. P. C. b. 2, 
c. 2, 8. 44; 2 Jon. 54. 

(p) R. V. Lord Vaux, 1 Bulst. 198. 
(o) Pryn. on 4 lust. 46. 
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[else he is incapable to try such delinquent p(5er(p). 
When, therefore,] an indictment has been found (during 
such recess) in the Queen’s Bench or at the assizes against 
one having the privilege of peerage, [it is to be removed 
by a writ of certiorari into the Court of the Lord High 
Steward : wdiich, only, has power to determine it (ly).] But 
this is only in case the offence be of the description before 
mentioned, viz. treason, felony, or misprision of treason or 
felony ; for if it be of any other kind, the privilege does 
not exist, and the peer must be tried by jury in the court 
in which the indictment is found (r). [A peer may plead 
a pardon before the court of Queen’s Bench : and the 
judges have power to allow it ; in order to jirevent the 
trouble of appointing a High Steward, merely for the 
puiqiose of receiving such plea. But he may not plead, in 
tliat inferior court, any other plea ; as guilty or not guilty^ 
of the indictment; but only in the court of the Lord 
High Steward. Because in consequence of such plea, it is 
possible that judgment of death might be awarded against 
him. The sovereign, therefore, in case a peer be indicted 
for treason, felony, or misprision, creates a Lord High 
Steward, pro Me vice^ by commission under the Great 
Seal ; which recites the indictment so found, and gives his 
Grace power to receive and try it, secundum legem et con-- 

(p) ** Quand un mg;neur de parle^ pleads not guilty, and refers the 

ment serra arrein de treason ou felony^ issue to a trial by jury. By 19 & 
le roy par ses lettres patents fera un 20 ^ict. c. 16, the Court of Queen’s 

grand et sage seigneur d'estre le grand Bench is empowered to order certain 

seneschal d^Angleterre : qui doitfaire indictments to be tried in the Cen- 

un precept, pur faire venir xx seig^ tral Criminal Court; but, by the 

neurjr, ^Ycarb. 13 Hen. twenty-ninth section of the Act, it 

8, 11.) See Staundf. P. C. 132; 3 is not to apply to any indictment 

Inst. 28 ; 4 Inst. 59 ; Hawk. P. C. or inquisition charging any peer or 

b. 2, c. 2 ; Barr. 284. peeress (or other person claiming 

(q) Lord Coke says, (3 Inst. 30,) the privilege of peerage) with any 
« that this privilege cannot be offence not now lawfully triable at 
“ waived by the peer indicted;” but any court of oyer and terminer or 
Hawkins (P. C, b. 2, c. 44, s. 19) gaol delivery. 

holds that it is waived if he puts (r) 2 Inst. 49 ; 3 Inst. 28, 30 ; R. 
himself upon his country; tha^is, v. Lord Vaux, 1 Bulst. 197. 
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\suetiidinem Anglicp. Then, when tlie indietmont is regu- 
larly removed by writ of certiorari^ commanding tlio 
inferior court to certify it up to him,— the Lord High 
Steward dii-ects a precept to a scijeant-at-arms, to sum- 
mon the lords to attend and try th('. indicted peer. This 
precept was formerly issued to summon only eighteen or* 
twenty, selected fi-om the body of the pe(‘rs. Afterwards 
the number came to be indefinite ; and the custom then 
was, for the Lord High Steward to summon as many as he 
thought proper, (but latterly not less than twenty-three;) 
and that those lords only should sit upon the trial ( 5 ): 
which threw a monstrous 5veight Into the hands of the 
CroAvn, and this its great officer, of selecting only such 
j)eers as the then predominant party should most approve 
of. And accordingly, when the Earl of Clarendon fell into 
disgrace with Charles the second, there was a design 
formed to prorogue the parliament, in order to try him 
by a select number of peers; it being doubted whetlier 
the whole house could be induced to fall in with the 
views of the court (t). 

But now by statute 7 Will. III. c. 3, upon all trials of 
peers or peeresses for treason or mIs{)rision, — all the peers 
Avho have a right to sit and vote in parliament shall be 
summoned, at least twenty days before such trial, to 
apj)ear and vote therein : and every lord appearing,] and 
taking the proper oaths, [shall vote in the ti-ial of such 
y)eer (i/).] The decision in this court, is by the majority ; 
but a majority cannot convict, unless it consists of twelve 
or more (x). ^ 

[During the session of parliament, the< trial iif an in- 

(s) Kelynge, 56. it is somewhat surprising that this 

(0 Carte's Life of Ormonde, vol.ii. manifest improve|^ent of the law 

(t«) Mr. Christian, in his edition and constitution, was not extended 
of Blackstone, remarks that in as to trials of peers for all felonies in 
much as a peer cannot have the the court of the lord high steward, 
benefit of a challenge like a com- (jr) Christian's Blackstone, vol. 
inoncr, (1 Harg. St. Tr. 198, 388,) iv. p. 262, note. 
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[dieted peer, is not in tlio court of tlio Lord High 
Steward,] but (as already mentioned) before the peers 
in the high court of parliament (^). [It is true; a Lord 
High Steward is always appointed in that case, to regulate 
and add weight to the proceedings; but he is rather in the 
nature of a speaker pro tempore^ or chainnan of the court., 
than the judge of it: for the collective body, the peers, 
are therein tlie judges both of law and fact; and the High 
Steward has a vote with the rest, in right of his peerage.] 
But in his own court the Lord High Steward [is the sole 
judge of matters of law, as the lords triors are in matters of 
fact; and as they may not interfere with him in regulating 
the proceedings of the com*t, so he has no right to intermix 
with them in giving any vote u])on the trial (c). And 
upon the conviction and attainder of a peer for murder, in 
full parliament, — it hath been holdcn by the judges, that 
in case the day ap])ointcd in the judgment for execution 
should lapse before execution done, a new time of execu- 
tion may be appointed by either the high court of parliament 
(during its sitting), though no High Steward be existing: 
or, f in the recess of parliament,) by the Court of Queen’s 
Bench, the record being removed into that court (a). 

It has been a point of some controversy, whether llie 
bishops have now a right to sit in the court of the Lord 
High Steward, to try indictments of treason and misprision. 
Some incline to imagine them included under the general 
words of the statute of King William (&), " all peers who 
have a right to sit and vote in parliament,” but the expres- 
sion had been much clearer if it had been all /ordlsr,” and 
not al^>ww^ ^ for though bishops, on account of the 
baronies annexed to their bishoprics, arc clearly lords ol* 
parliament, ye|j their blood not being ennobled, they are 
not universally allowed to be peers with the temporal 
nobility; and perhaps this w^ord might be inserted pur- 
posely with a view to exclude them. However, there is 

(y) Vide sup. p. 379 ; Fost. 141. Chancellors, vol. iii. p. 557, n. 

(z) St Tr. vol. iv. 214, 232, 23S. (a) Fost. C. L. 139. 

Sec Lord Campheirs Lives of the (5) 7 Will. 3, c. 3. 

VOL. IV. C C ' 
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[no instance of their sitting on trials for capital ofltniees, 
even upon impeachments and indictments in full parlia- 
ment, irluch less in the court we are now treating of: (bi- 
indeed they usually withdraw voluntarily, but enter a pro- 
test declaring their right to stay. It is observable, that 
in the eleventh chaj^ter of the Constitutions of Clarendon, 
made in the parliament of the eleventh year of Henry the 
second, they are expressly excused, rather than excluded, 
from sitting and voting on trials, when they come to con- 
cern life or limb : episcopi^ sicut cceteri bar ones, dehent in- 
teresse judiciis cum haronibusy quousque perveniatur ad dimi- 
nutionem membrorum., vel ad mortem and Becket’s quarrel 
with the king hereupon, was not on account of the excep- 
tion, (which was agreeable to the canon law,) but of the 
general rule, which compelled the bishops to attend at all. 
And the determination of the house of lords in the Eaid 
of Danby’s case (c), which has ever since been adhered to, 
is consonant to these constitutions : that the lords spiri- 

tual have a right to stay and sit in court in capital cases, 

till the court proceeds to the vote of guilty, or not 

guilty (rf).” It must be noted that this resolution ex- 
tends only to trials in full parliament ; for to the court of 
the Lord High Steward, (in which no vote can be given, 
but merely that of guilty or not guilty,) no bishop, as such, 
ever was or could be summoned ; and though the statute 
of King William regujates the proceedings in that court 
as well as in the court of jiarliament, yet it never intended 
to new-model or alter its constitution : and consequently 
does not give the lords spiritual any right in cases of 
blood, which they had not before (e). ♦ •Ai;l*>^at makes 
their exclusion more reasonable is, that they have no right 
to be tried themselves in the court of Lord High 
Steward (/) ; and therefore, surely, ought not to be judges 

(c) Lords* Joarn. 15 May, 1C79. at no stage of it, though it aifect 

(d) This applies, it will be ob- the life of the party attainted. (See 

served, only to judicial proceedings. May, Pr. Pari. 484.) 

Where the proceeding is a icgisla. (e) Post. 248. 

tive one, as in the case of a bill of (/) Bro. Ab. tit. Trial, 142. 

attainder, the bishops arc excluded 
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[iliero. F or tlio jjrivilege of being llius tried depends upon 
nohililj", ralli(ir than a seat in the house; as appears from 
the trial of popish lords, while incapable of a scat there ; 
of lords under age ;] and, (since the union with Scotland,) 
[of the Scots nobility, though not in the number of the 
sixteen representative peers : and from the trial of females ; 
such as the queen consort or dowager, and of all peeresses 
by birth ; and of peeresses by marriage also, unless they 
lijive, when doAvagcrs, disparaged themselves by tahing a 
commoner to their second husband. 

3. The Coui-t of Queen^s Benchy concerning the nature 
of which we partly inquired in the preceding Book, was, 
Avc may remember, divided into a Crown side, and a 
side {g). And on the Crown side, or Crown office, it takes 
cognizance of all criminal causes— from treason, down to 
the most trivial misdemeanor or breach of the peace (A). 
Into this court all indictments from all inferior courts may 
be removed by writ of certiorari:'] but (under the pro- 
visions of a recent statute) the removal can only take 
place where the indictment is against a body corporate 
not authorized to appear by attorney in the court below, 
or else where it is made to a 2 )pear to the Court of Queen’s 
Bench, or a judge thereof, by the party applying for the 
writ, that a fair and impartial trial cannot be had in the 
court below ; or that a question of law of more tlian usual 
difficulty and importance is likely to arise upon the trial ; 
or that a view of premises, or a special jury, may be 
required for the satisfactory trial of the ca8e(i). The 
manner qi^rial in the Queen’s Bench is in felony or trea- 
son, at barTj^hitd in misdemeanors, either at bar (in 
cases of sufficient consequence) or at nisi prius(h), [The 


{g) Vide sup. volfiii. p. 408* 

(;<) By 23 & 24 Viet. c. 34, the 
office of assistant-master of the 
crown office is abolished ; and the 
officers on the crown side of the 
court, are to be the queen's coroner 
and attorney, and one master. % 

C 


(f) 16 & 17 Viet. c. 30, s. 4, As 
to the leave and .recognizance re- 
quired before the writ is allowed, 
see also post, p. 470. 

(j) Woolrych's Crim.Law.p. 162. 
(Ir) Where the record is in the 
Queen's Bench, either prosecutor or 
2 
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[judges of the court are the siipretnc coroners of the king- 
dom. And the court itself is the principal court of criminal 
jurisdiction, (though the two former, we have mentioned, 
are of greater dignity,) known to the laws of England. 
For which reason, by the coming of the Court of Queen’s 
Bench into any county, (as it was removed to Oxford on 
account of the sickness in 1665,) all former commissions 
of oyer and terminer ^ afid general gaol delivery, are at once 
absorbed and determined ipso facto (JL) i in the same man- 
ner as by the old Gotliic and Saxon constitutions, oh- 
tinuit qidevisse omnia inferiorajudicia, dicentejasreye^\m). 
Into this Com't of Queen’s Bench hath reverted all that 
was good and salutary of the jurisdiction of the court of 
Star-chamber^ camera stellaia{n)\ which was a couii; of 


defendant may apply for a special 
jury. ThiSi however, is only in cases 
of misdemeanor, and not of treason 
or felony (6 Geo. 4, c. 50, s. 30). 
It may be remarked that, in certain 
cases, the trial is neither at bar nor 
at nisi priust but at the Central Cri- 
minal Courtt under the provisions of 
19 & 20 Viet c. 16 (vide post, p. 
472). As to trials at bar and nisi 
prius in civil cases, vide sup. vol. iii. 
pp. 431, 582, 614. 

(/) But by the 25 Geo. 8, c. 18, 
it is enacted, that the session of oyer 
and terminer, and gaol delivery of 
the gaol of Newgate, for the county 
of Middlesex, shall not be discon- 
tinued on account of the com- 
mencement of the Term, and the 
sitting of the Court of Queen’s 
Bench, at Westminster; but may 
be continued till the business is con- 
cluded. And the 32 Geo. 3, c. 48, 
was passed to continue in like man- 
ner the sessions of the peace, and 
of oyer and terminer, held before the 
justices of the peace for the county 
of Middlesex. And see 9 Geo. 4, 
c. 9, enabling the justices of the 


peace for the city of Westminster, 
also, to hold their sessions during 
Term and the sitting of the Court 
of Queen’s Bench. 

{m) Stiernh. 1. 1, c. 2. 

(n) This is said (Lamb. Arch. 
154) to have been so culled, either 
from the Saxon word p^eopan, to 
steer or govern ; or from its punish- 
ing the crimen stellionatus^ or cozen- 
age; or because the room wherein 
it sat, the old council chamber of 
the palace of Westminster (Lamb. 
148), was full of windows; or (to 
which Sir Edward Coke, 4 Inst. 66, 
accedes) because haply the roof 
thereof was at first garnished with 
gilded stars. As all these, (says 
Blackstone, vol. iv. p^^.C^ in no/i.v,) 
are merel^c()njbbt7rc8 (for no stars 
are now in the roof, nor are any 
said to have remained there so late 
as the reign of Elizabeth), it may 
be allowable to propose another con- 
jectural etymology, as plausible per- 
haps as any of them. It is well 
known that, before the banishment 
of the J ews under Edward the first, 
taeir contracts and obligations were 
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[\piy anticnt. original (o), — but new modelled by statutes 
3 Henry VII. c. 1, and 21 Henry VIII. c. 20, — consisting 
of* divers lords spiritual and temporal, (being privy coun- 
cillors,) together with two judges of the courts of common 
law ; without the intervention of any jury. Their juris- 
diction extended legally over riots, peijury, misbehaviour 
of sheriffs, and other notorious misdemeanors, contraiy to 
the laws of the land. Yet this was aftenvards, as Lord 
Clarendon informs us, stretched to the asserting of all 
Tiroclamations and orders of state ; to the vindicating 


denominateil in our antiont records 
starra or starrSf from a corruption of 
the Hebrew word shetdr, a covenant 
(Tovey’s Angl. Judaic. 32 ; Scld. 
Tit. of Hon. ii. 34 ; Uxor. Kbraic. i. 
14). These starrs, by an ordinance 
of Richard the first, preserved by 
Iloveden, were commanded to be 
onrollcdi and deposited in chests 
under three keys in certain places : 
one, and the most considerable, of 
which was in the king's Exchequer 
at Westminster ; and no starr was 
allowed to be valid, unless it was 
found in some of the said reposi- 
tories (Memorand. iii Scacc. P. in 
the sixth year of Edward the first, 
prefixed to Maynard’s Year Rook of 
Edward the second, fol. 8 ; Madox, 
Hist Exch. c. 7, ss. 4, 5, 6). The 
room at the Exchequer where the 
chests containing these starrs were 
kept, was probably called the starr- 
chamber; Jews were 

expelled the kingdom, was applied 
to the use of the king's council, sit- 
ting in their judicial capacity. To 
confirm this, the first time the star- 
chamber is mentioned in any re- 
cord, it is said to have been situated 
near the receipt of the Exchequer 
at Westminster ; (the king’s coun- 
cil, his chancellor, treasurer, justices 
and other sages, were assembAd 
“ en la chamhre des esteiUes pres la 


rpsreipt al Westminster” — Claus. 41 
Kdw. 3, in. 13). For in process of 
time, when the meaning of the 
Jewish starrs was forgotten, the 
word star-chamber was naturally ren- 
dered in law French la chambre ties 
esteiUeSf and in law Latin camera 
slellata ; which continued to be the 
style in Latin, till the dissolution of 
that court. 

It is suggested by Mr. Christian 
(Bl. Com. vol, iv. p. 267)» in re- 
ference to the above note of Black- 
stone, that in one of the. statutes of 
the University of Cambridge, the 
antiquity of which is not known, 
the word starrum is twice used for 
a schedule or inventory. The sta- 
tute is entitled De compuiatione pro- 
curatt^wh^ and it directs that " in 
fine computi Jiat starrum per modum 
dividendaSf in quo poneniur omnia re- 
manentia in communi cistAf 1am pig- 
nora quam peeuniat ac etiam arrera- 
gia et debitOf ita quod omnibus con- 
stare potuit evidentery in quo statu 
tunc universitas fuerity quoad bonay 
^c,” — (Stat. Acad. Cant. p. 32.) 
Such inventories would be made 
at the king’s Exchequer ; and the 
room where they were deposited 
would probably be called the star- 
chamber. 

(o) Lamb. Arch. 13(i. 
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of illegal commissions, and grants of monopolies; liold- 
ing for honourable that which pleased, and for just that 
which. profited; and becoming both a court of law to 
determine civil rights, and a court of revenue to enrieli 
“ the treasury ; the council table by proclamations enjoin- 
“ ing to the people tliat which was not enjoined by thc^ 
laws, and prohibiting that which was not jnohibited ; 
and the Star-CIiamber, which consisted of tlie same 
persons in different rooms, censuring the breach and 
“ disobedience to those proclamations by very great fines, 
“ imjirisonments, and coqioral severities ; so that any 
“ disrespect to any acts of state, or to the persons of 
“ statesmen, was in no time more penal, and the founda- 
tions of right never more in danger to be destroyed (p).” 
For which reasons it was finally abolished by statute 16 
Car. I. c. 10, to the general joy of the whole nation (//).] 
4, [The High Court of Admiralty ^ held before the lord 
high admiral of England, or his deputy styled the judge 
of the admiralty , — is not only a court of civil, but also 
of criminal jurisdiction (r). This court hath cognizance 
of all crimes and offences committed either upon the sea 


(p) Hist, of Rebellion, b. 1 and 3. 

(q) The just odium into which 
this tribunal had fallen before its 
dissolution has been the occasion 
that few memorials have reached us 
of its nature, jurisdiction and^prac- 
tice; except such as, on account 
of their enormous oppression, are 
recorded in the historians of the 
times. There are, however, to be 
met with some reports of its pro- 
ceedings in Dyer, Croke, Coke, and 
other reporters of that age ; and 
some in manuscript, of which Sir 
W. Rlackstone possessed two : one 
from the fortietb year of Elizabeth, 
to the thirteeiith of James the first; 
the other for the hrst three years 
of King Charles. And there is in 
the British Museum (Harl. MS. vol. 
], no. 1226) a very full, methodical 


and accurate account of the con- 
stitution and course of this court, 
coin])iled by William Hudson, of 
Gray’s Inn, an eminent practitioner 
therein ; and a short account of the 
same, with copies of all its process, 
may also be found in 18 llym. Feed. 
192, &c. Hudson's Treatise of the 
Court of SUir- chamber, is now piib- 
lislied at the bcginyjeg of the 
second volum^' WCoJlectanea J uri- 
dica. 

(r) 4 Inst. 134, 147. As to the 
jurisdiction of the Court of Admi- 
ralty in general, vide sup. vol. iii. 

р. 452 ct seq. By 20 & 21 Viet. 

с. 77, s. 10, the judge of this court 
may, on the next vacancy, be the 
same person as the judge of the new 
leisure of Probate. 
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[or Oil the coaKsts, out of the body oi* extent of any English 
county; and by stat. 15 Ric. II. c. 3, of death and may- 
hem happening in great ships being and hovering in the 
main stream of gi*cat rivers, below the bridges of the 
same rivers, which are then a sort of ports or havens; such 
*as are the ports of London and Gloucester, though they 
lie at a great distance from the sea.] And while this 
court, in the exercise of its criminal jurisdiction, [jiro- 
ceeded without jury, in a method much conlbnned to 
the civil law, the exercise of such jurisdiction was con- 
trary to the genius of the law of England : insomuch as 
a man might be there deprived of liis life by the opinion 
of a single judge, without the judgment of his jieers. And 
bcjsides, as innocent persons might thus fall a sacrifice 
to the ca])rice of a single .man, so very gross offenders 
might, and did frequently, escape punishment; for the 
rule of the civil law is, that no judgment of death can 
be given against offenders, without proof by two witnesses, 
or a confession of the fact by themselves. This was accord- 
ingly always a great offence to the English nation ; and 
therefore, in the eighth year of Henry the sixth, it was 
endeavoured to apply a remedy in parliament ; which then 
miscarried for want of the royal assent. However, by the 
statute 28 Hen. VIII. c. 15, it was enacted, that] all 
treasons, felonies, robberies, murders, and confederacies 
on the sea, or within the jurisdiction of the admiralty, 
[should be tried by commissioners of oyer and terminer 
under the Great Seal: viz. the admiral, or his deputy, 
and three or four more, (among whom two common law 
judges ^iW^usually appointed;) and that the indictment 
being firstToiiq^ by a grand jury of twelve men, should be 
afterward^ tried by a petty jury ; and that the coiu’sc of 
proceedings should be according to the law of the land.] 
By 39 Geo. III. c. 37, it was afl:erwards declared and 
enacted, that all offences committed on the high seas are 
offences of the same nature, and liable to the same punish- 
ments, as if committed on shore ; and may be tried as ap- 
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pointed by the 28 lien. Vlll. c. 15: and by 46 Geo. III. 
c. 54, that all offences committed within the jurisdiction of 
the^admiralty may be determined according to the common 
law, in {iny of his majesty’s islands or dominions, under 
the royal commission, in like manner as is provided by the 
statute of Henry the eighth. It is under these authorities ^ 
that offences within the jurisdiction of the admiralty are 
now triable (0 ; but their trial in England is also regulat(;d 
by modern statutes, and particularly by 4 & 5 Will. IV. 
c. 36, 7 & 8 Viet. c. 2, and 24 & 25 Viet. cc. 96, 97, 
98, 99, 100. By 4 & 5 Will. IV. c. 36 — which first 
established the Central Criminal Court,” for offences 
committed in the metropolis and certain ])ai’ts adjoin- 
ing (m), — the judge of the admiralty is made, (together 
with the lord mayor of London, the common law judges, 
and others,) one of the judges of the central criminal 
court: and it is provided (s. 22), that under any commis- 
sion of oyer and terminer and gaol delivery, to be issued 
under the authority of that Act, — such judges, or any two 
or more of them, may hciir and determine any offences 
committed or alleged to bo committed on the high seas, 
and other places within the jurisdiction of the /Idmiralty ; 
and may deliver the gaol of Newgate, of any person de- 
tained therein for such offence. By the 7 & 8 Viet. c. 

2 (a:), reciting that it is expedient that provision should be 
made for the trial of persons charged with offences com- 
mitted at sea, or within tiie admiralty jurisdiction, without 
issuing any special commission as required by 28 Hen. 


{t) See also 45 Geo. 3, c. 72, s. 
Il4etseq. And 12 & 13 Viet c. 
96, enacting tliat pcrsons charged in 
any colony with offences committed 
on the seas, may be dealt with as 
though the offence had been com- 
mitted within the local jurisdiction 
of such colony. See also 18 & 19 
Viet. c. 91, 8. 21. As to expenses 
of prosecution in the Court of Ad- 
miralty, sec 7 Geo. 4, c. 64, s. 27. 


{u) As to this court, vide post, p. 
395. 

(a) As to this provision, see R. v, 
Serva, 2 C. & R. 53 ; R. v. Jones, 
ib. 165; The Queen v. Cunningham, 
28 L. J. (M. C.) 66. As to the 
power of justices of the peace, to is- 
sue warrants against persons charged 
with offences committed within the 
Admiralty jurisdiction, see 11 & 12 
Vict^ c. 42, B. 8. 
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VTII. c. 15, — it is enacted, that any justices of assize, oyer 
and tennincr, or gaol delivery, may also inquire of and 
determine all offences so committed ; and that all indict- 
moiits found, and trials and other proceedings before the 
said justices in such cases, shall be valid. And in each of 
the statutes of 24 & 25 Victoria above mentioned, (the 
Criminal Consolidation Acts, 1861,) there is contained a 
clause to the effect that all indictable offences mentioned 
in those Acts respectively (comprising larceny, malicious 
injuries to property, forgery, coinage offences and offences 
against the person) committed within the jurisdiction of 
tlic admiralty of England or Ireland, — shall be deemed to 
be oflenees of the same nature, and liable to the same 
punishment, as if they had been committed upon the land 
in England or Ireland; and maybe dealt with and tried 
in any place in which the offender shall be apprehended or 
be in custody (y). 


[These four courts may be held in any part of the king- 
dom ; and their jurisdiction extends over crimes that arise 
throughout the whole of it, from one end to the other;] 
as was also the case with regard to 5, the now disused 
Court of Chivalry {z), [What follow are also of a general 
nature ; but yet are of a local jurisdiction, and confined to 
particular districts. Of which spc(;ies are, — 

6, 7. The Courts of Oyer and Terminer^ and General 
Gaol Delivery (a) ; which are held, before tlie royal com- 
missioners, — among whom are usually two judges of the 
courts at Westminster, — twice in the year in every county 
of the ^J^cd(^(i);] with an exception to be presently 
stated, as to the metropolis and its vicinity. [These courts 
were mentioned in the preceding Book(c): and we then 


(y) See 24 & 25 Viet. c. 96, s. 
116 ; c. 97, s. 72 ; c. 98, s. 60; c. 99, 
s. 36; and c. 100, s. 68. By c. 94, 
8. 9, a similar provision is inserted 
with respect to the trial of any per- 
sons becoming accessory to any felony 
within the Admiralty jurisdictiofi. 


(«) Vide sup. vol. iii.p. 459, n. (/). 

(а) 4 Inst. 152, 168 ; 2 Hale, P. C. 
22, 82 ; Hawk. P. C. b. 2, c. 5, s. 6. 

(б) Vide post, p. 395, n. (a). 

(c) Vide sup. vol. iii. p. 430 ct 
seq. 


c c 5 
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[observed, that in what is usually called the assizes, the 
judges sit by virtue of four several authorities;] viz., the 
commission of the peace, the commission of oyer and 
terminer, the commission of general gaol delivery, and the 
commission of nisi prius; [one of which, (that of nisiprius^ 
being principally of a civil nature, was then explained at 
large.] The authority by the commission of the peace 
has also been treated of, when we inquired into the nature 
and office of a justice of the peace {d ) ; and in addition to 
what was there stated we may remark, [that all the justices 
of the peace of any county, wherein the assizes arc held, 
are bound by law to attend them,] upon due notice given 
by the sheiiff {e) : [or else are liable to a fine : in order to 
return recognizances, &c. : and to assist the judges in such 
matters as lie within their knowledge and jurisdiction, and 
in which some of them have probably been concerned by 
way of previous examination.] But the commission of 
oyer and terminer gives the judges authority [to hear and 
determine all treasons, felonies and misdemeanors] com- 
mitted within the county. [This is directed to the judges 
and several others, or any two of them (/); but only the 
judges, or scrjcaiits at law,] the queen’s coimsel, and bar- 
risters with a patent of precedence {g), named in the 
commissions, or in the writs of association and si non 
omnes with which they are accompanied (A), [are of the 
queyrum ; so that the rest cannot act without the presence 
of one of them.] UnAer the commission of oyer and 
terminer, persons may be tried whether they arc in gaol 
or at large (i) ; but the words are [to inquire, hear, 
and determine so that by virtue of this the 

judges can only proceed upon an indictment found at the 

(if) Vide sup. vol. ii. p. 665. (A) As to writs of association and 

(e) Cro. Cir. c. 3. si non omnes, vide sup. vol. iii. p. 

(/) In Middlesex the commission 434. The forms of these writs, and 
is directed to any /our of them. also of the several commissions, 
4 Chit. Crini. Law, 145 ; 1 Saund. will be found in 4 Chit. Crim. Law, 
249 (a). 129, &c. 

(g) 13 & 14 Viet c. 25. (0 1 Chit. Crim. Law, 144. 
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[same assizes ; for they must first Inquire, by means of the 
j^rand jury or inquest, before they are empowered to hear 
and determine by the help of the petit jury (^’). Therefore 
the}" liave besides a commission of general gaol delivery : 
Avliieh empowers them to try, and deliver every prisoner, 
who shall be in the gaol when they aiiive at the cir- 
cuit to\ra (A) ; whenever or before whomsoever indicted, 
or for whatever crime committed (/), It was antiently the 
course to issue special nTits of gaol delivery for each par- 
ticular prisoner, which were called the writs de hono et 
malo (w) ; but these being found inconvenient and oppres- 
sive, a general commission for fill the prisoners has long 
been established in their stead. So that, one w^ay or 
otlicr, the gaols arc in general cleared, and all prisoners 
tried, punished, or delivered, at least twice in cveiy yejir, — 
a constitution of singular use and excellence. Sometimes, 
also, upon urgent occasions, the sovereign issues a special 
or extraordinary commission of oyer and tennincr and 
gaol delivery, confined to those offences which stand in 
need of immediate inquiry and punishment ; upon which 
the course of proceeding is much the same, as upon 
general and ordinary commissions (w).] 

What has been stated applies to court, s of oyer and ter- 
miner and gaol delivery throughout the realm at large ; 
but for the metropolis and adjacent parts, a different con- 
stitution is provided. For by 4 & 5 Will. IV. c. 36, a new 
court was established for trial oY offences committed in 
London, Middlesex, and certain suburban parts of Essex, 
Kent, and SuiTey(o); — called the Central Criminal 
- «• 


U ) Hawk. P. C. b. 2, c. 5, s. 31. 

(Ar) That is, either in actual cus- 
tody, or out on bail, and so in gaol 
by construction of law. (1 Chit. 
Crim. Law, 146.) 

(/) 2 Hale, P. C. 32, 34. 

(fit) 2 Inst. 43. 

(it) Of late years the issue of 
commissions in the vacation lifter 
Michaelmas Term, — in order to 


ciFect the more speedy trial of pri- 
soners not triable at the sessions, — 
has become a usual practice, and is 
called the winter circuit. 

(o) Indictments found at the dif- 
ferent sessions of the peace, held 
within the jurisdiction of the Central 
Criminal Court, may be removed to 
that court by certiorari (4 & 5 Will. 
4, c. 36, s 16). As to the trial in 
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Court {p ) ; tlie judges or comniissloiiers whereof are the 
lord mayor of London; the Lord Chancellor or lord 
keeper; the judges of the courts at Wcstniinsier ; the 
judge of the admiralty; the dean of the arches; tlie 
aldermen of London ; the recorder and common serjeant 
of London ; the judge of the sheriff’s coui*t there ; any 
person who has been Lord Chancellor or lord keeper, or a 
judge of any of the coui*ts at Westminster ; and such others 
as the Crown shall from time to time appoint (7). And it 
it j)rovidcd (sect. 2), that the Crown may issue its com- 
mission of oyer and terminer and gaol delivery to such 
court; and that the said judges, or any two or more of 
them, shall hold a session in the city of London or suburbs 
thereof, at least twelve times in every year (and oftemer if 
need be), — such times to be fixed by General Orders of the 
said court ; which Orders any eight or more of the judges 
of the courts at Westminster, arc en)2)owered from time to 
time to make (r). 


that court of offences out of its juris- 
diction, by order of the Queen’s 
Bench, under 19 & 20 Viet. c. 16, 
and 25 & 26 Viet. c. 65, vide post, 
p. 472. 

(p) Before the establishment of 
the Central Criminal Court, there 
existed ** the court of the Sessions 
house in the Old Bailey,” where 
the sessions of oyer and tcninner 
and general gaol delivery of New- 
gate, for the city of London and the 
county of Middlesex, were holdcn 
eight times in the year. The gaol 
for such city and county (vide .sup. 
vol. III. p. 236), is the gaol oj 
Newgale ; to which prison are com- 
mitted all persons who arc to take 
their trial at the Central Criminal 
Couj^, wherever their oftences may 
have been committed. It may be re- 
marked, that by 4 & 5 Will. 4, c. 36, 
s. 13, it was required that no in- 
dictment should be presented before 
tlie grand jury of the Central Crimi- 


nal Court, unless the party prose- 
cuting first entered into recogni- 
zances to prosecute, but this enact- 
ment was repealed by 9 & 10 Viet, 
c. 24, 8. 2. By 19 & 20 Viet. c. 16, 
ss. 22, 23, however, the court is 
enabled, in cases ordered by the 
Queen’s Bench, to Ije tried tliere 
under that Act, to require (if it see 
fit) either the person charged, or the 
prosecutor and witnesses, to enter 
into recognizances. And see tlie 
provisions contained in 22 & 23 Viet, 
c. 1 7, in refe^er^g|^o^JJ^g^;^ln offences 
mentioned, post, p. 441. 

(17) 4 & 5 Will. 4, c. 36, s. 1. 
Among the persons named in the 
text, those who usually sit to try 
prisoners in the Central Criminal 
Court, arc certain of the judges of 
the superior courts of law, the re- 
corder, the common serjeant, and 
the judge of the Sheriff’s Court. 

(f-) 4 & 5 Will. 4, c. 36, s. 15. 
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8. [Tlie Court, of General Quarter Sessions of the peaco, 
Is ii court that must be held, in every county, once in 
every quarter of a year(s):] and by statute 11 .Geo. IV. 
& 1 Will. IV. c. 70, s. 35, the quarter sessions are aj)- 
])ointed to be held hi the linst week after the 11th day of 
October ; the first week after the 28th day of December ; 
the first week aflcr the 31st day of March; and the first 
week after the 24th day of June(/). This court [is held 
before two or more justices of the peace (*/); one of 
whom must be of the quorum{x). Its jurisdiction, by 
statute 34 Edw. Til, c. 1, extends] in general [to the 
trying and determining of all felonies and tresjiasses what- 
soever,] committed within the county; [but it lias never 
been usual to try there any greater offences than small 
felonies ; their commission providing that if any case of 

(s) 4 Inst. 170; 2 Hale, P. C 42; give jurisdiction to the justices of 
Hawk. P. C. b. 2, c. 8. As to the the peace in their quarter sessions, 
origin of this court, see Harding v, or in their general quarter sessions, 
Pollock, 6 Bing. 30. This court is — it is enacted, that to prevent the 
called “ the general quarter sessions interference of the spring assizes 
of the peace,” when held quarterly; with the April quarter sessions, the 
when held otherwise, “tl»c general justices of the Epiphany sessions 
sessions of the peace.” (See R. v. uiay, (if they see occasion,) name 
Justices of Carmarthen, 4 15. & Aid. two of their body to fix some day for 
201.) As to the general sessions of holding the next general quarter 
the peace in Middlesex, see 7 & 8 sessions, not 'eailicr than 7th of 
Viet. c. 71, ss. 2, 3 ; 22 & 23 Viet.* March, nor later than 22nd of April, 
c. 4, s. 4. (^) As to justices of the peace 

(0 By 4 & 5 Will. 4, c. 47, how- generally, vide sup.^vol. ii. p. 6(53 
ever, after reciting that in some court- et seq. 

tics of England and Wales the time (.r) As to the powers of th? jus- 
usually li: 5 |ed for holding spring as- tices, to divide themselves into seve- 
sizes interfci bVwmf the due holding ral courts of sessions of the peace 
of the quarter sessions, in the first for dispatch of business, sec 7 Will, 
week after the 31st of March; and 4 & 1 Viet. c. 19, s. 4; 14 & 15 
that though the justices have autho- Viet. c. 55, s. 15 ; 21 & 22 Viet. c. 
rity to hold general sessions of the 73, ss. 9 — 11. See also 1 & 2 Viet, 
peace at other times of the year, c. 4, to remove doubts as to the 
besides those specified in 11 Geo. 4 legality of summoning juries for the 
& 1 Will. 4, c. 70, such sessions are trial of prisoners at a quarter 
not quarter sessions within the intent sessions, 
of various Acts of parliament, which 



398 


BOOK VI.-— OF ClIJMKS. 


[difficulty arises, tliey shall not proceed to judo-ment, hut, 
in the presence of one of the justices of th<^ courts of 
Queen’s Bench or Common Pleas, or of one of the jud{ 2 ,i‘s 
of assize (a) : and therefore murders, and other capital 
felonies, have been usually remitted for a more solemn 
trial at the assizes.] And now it is expressly provided, 
by statute, that the justices of any county shall not at any 
general or quarter sessions, try any prisoner for treason, 
murder or capital felony ; nor for any felony, which when 
committed by a person not previously convicted of felony, 
is punishable with penal servitude for life (ft) ; nor for 
any of the particular offences enumerated in 5 & G Viet, 
c. 38 (c). They arc also so restrained from trying per- 
sons charged with fraudulent j)ractices, as agents^ trus- 
tees^ bankers ov factors under the Larceny Act of 1861 (rf). 
Neither can they [try any newly-created offence, without 
express power given them by the statute which creates 


(a) By 11 & 12 Viet, c, 78, this 
court may reserve any question of 
law for the consideration of the 
judges. 

(2») See 4 & d Viet. c. dG ; 5 & G 
Viet. c. 38 ; 20 & 21 Viet. c. 3. 

(tf) These are, — 1. Misprision of 
treason. 2. OITences against the 
queen’s title, prerogative or govern- 
ment, or against either house of par- 
liament. 3. Offences subject to,, the 
penalties of jifamunire, 4. Blas- 
phenw and offences against religion. 
3. A^inistering or taking unlawful 
oaths. 6. Perjury and subornation 
of perjury. 7. Making or suborning 
false oaths, &c., punishable as per- 
juries or misdemeanors. 8. Forgery. 
9. Maliciously firing corn, grain, 
&c., wood, trees, &c., or heath, 
gorse, &a 10. Bigamy, and offences 
against the laws relating to marriage. 

11. Abduction of women and girls. 

12. Concealing births. 13. Offences 
against the bankrupt laws. 14. Se- 


ditious, blasphemous, or defamatory 
libels. 13. Bribery. 16. Unlawful 
combinations and conspiracies, with 
certain exceptions. 17. Stealing, 
&c., records, &c. 18. Stealing, &c., 

bills, &c., and written documents 
relating to real estate. 

Courts of general or quarter sessions 
are also restrained, by 9 Geo. 4, c. 
69, from trying the offence of three 
or more persons pursuing game by 
night They were also prohibited 
by 9 & 10 Viet c. 25, from trying 
any of the offences (chiefly falling 
under the class of malich^'3 injuries 
to property) mauc 'punishable by 
that Act It is to be observed, how- 
ever, that the 9 & 10 Viet. c. 25, is 
repealed by 24 & 25 Viet. c. 95, and 
that no prohibitory clause is in- 
serted in the 24 Si 25 Viet. c. 97, 
the Malicious Injuries to Property 
Act, 1861. 

(dj 24 85 25 Viet c. 9C, s. 87. 
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[it (i?). tliorc aro many offencos and paiTicular innt- 

wliicli by jiartiaular statutes belong properly to this 
jiirisdietioii, anil ought to be prosecutol in this court, — as 
the smaller misdemeanors] and felonies; [and especially 
offences relating to the game, highways, ale houses, bas- 
tard children, the settlement and provision for the poor, 
seiwants’ Avages, and apprentices (/). Some of these al•(^ 
])roeeeded u])()n by indictment;] others by way of appeal 
from the orders or convictions of justices out of ses- 
sions (^); [and others in a summary way by motion and 
order thereupon ;] Avhich orders of the court of quarter 
sessions may for the most part., unless guarded against by 
particular statutes, be removed into the court of (Queen’s 
Bench [by writ of certiorari facias (Ji) ; and be there either 
quashed or confirmed (i).] But the removal of an indict-- 
ment from the sessions, can (as we have seen) only take 
place under certain circumstances (J). [The records or 
rolls of the sessions, are committed to the custody of a 
special officer, denominated the custos rotulorum ; Avho is 
always a justice of the quorum (ft), and, among them of 
the quorum,” saith Lambard, ^^a man for the most part 
especially picked out either for ndsdom, countenance or 
credit (/).” The nomination of the custos rotulorum is by 
the royal sign manual ; and to him the nomination of the 
clerk of the peace belongs (w),] an officer Avho acts as clerk 


(e) K. V. Buggs, 4 Mod. 379; 
Salk. 406. 

(/) See Lamb. Eirenarcha, and 
Burn’s JiHi^lce. ^ 

(g) Vide post, p. 418, n. (a:). 

(h) Hawk. P.C.b. 2, c. 27, ss. 22, 
23. 

(0 See R. V. Joseph, 1 W. W. & 
11. 419 ; R. V. Joule, 3 A. & E. 539 ; 
R. V. Higgins, ibid. 334. As to the 
removal of the orders of quarter ses- 
sions into the Queen’s Beitch, to be 
enforced there, 12 & 13 Viet. c. 43, 


s. 18. ‘ (Hawker v. Field, 1 L. M. & 
P. 606.) ^ 

(J) Vide sup. p. 387 ; et post, p. 
470. 

(k) As to the quorum f vide su}). 
vol. II. p. 666. 

(0 B. 4, c. 3. 

im) 37 Hen. 8, c. 1 ; 1 W. & M. 
St 1, c. 21 ; Harding w. Pollock, 6 
Bing. 23. As to the suspension 
or dismissal of the clerk of the 
peace, see 1 W. & M. st 1, c. 21, s. 6. 
He is to take the custody of suclw 
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to the court of quarter sessions, and records all tlieir pro- 
ceedings. 

As regards the county of Middlesex in parti(ndar, — it 
has lately been enacted, by 7 & 8 Viet. c. 71, (amended 
by 22 & 23 Viet. c. 4,) that there shall be holden for that 
county two sessions, or adjourned sessions, of the peace 
in every calendar month; and that the first sessions iii 
January, April, July and October, respectively, shall be 
the general quainter sessions of the county (n ) ; and that 
the second sessions in Januaiy, April, July and October, 
shall be adjournments of the general quarter sessions. It 
is also provided therein, that it shall be lawful for her 
majesty to appoint a person, — ^being a serjeant, or a 
banister at law of not less than ten years’ standing, and 
in the commission of the peace for the county, and 
qualified by law to act as justice of the peace, — to be the 
Assistant Judge of the said court of sessions of the peac(i; 
who shall preside at the hearing of all appeals, on the trials 
of all felonies and misdemcanoi*s, and all matters connected 
therewith ; and who shall hold his office during good be- 
haviour (o). 


documents as are directed to be de> 
posited with him under the standing 
orders of either house of parliament. 
(7 Will. 4 & 1 Viet. c. 83; see R. o. 
Payn, 6 A. & E. 392.) As to the remu- 
neration of this officer, which us'^d to 
be by fees, but may now, at the dis- 
cretmn of the justices, be by salary, 
see 14 & 15 Viet. c. 55, s. 9 ,* and 
see also 18 & 19 Viet. c. 126, s. 18. 
As to conveyance of land, &c., to the 
clerk of the peace or treasurer of the 
county, see 21 & 22 Viet. c. 92. In 
boroughs having a separate court of 
quarter sessions, the clerk of the 
peace to such court is appointed by 
the council of, the borough. (Vide 
sup. vol. iii.p. 159.) 

• (n) It is enacted by 22 & 23 Viet. 


c. 4, s. 4, that every general sessions 
for Middlesex, shall have the powers, « 
&c., of a general quarter sessions of 
that county. 

(o) In cases of sickness or un- 
avoidable absence, or such occasion 
as shall be allowed by a secretary of 
state, the assistant judge may ap- 
point from time to time a deputy. 
(7&8 Vict.c.7Ls.8^^ ,.By 14& 15 
Viet. c. 55, s. 14, tlie qualification 
for such deputy is, that he shall be 
of ten years’ standing at the bar ; 
but he need npt be in the commission 
of the peace, as was required under 
7 & 8 Viet. c. 71. By 22 & 23 
Viet c. 4, provisions are also made 
for the appointment of a temporary 
assistant judge in case of need. 
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111 many (‘orjiorate towns or borouglis, there Is also a 
court of quarter sessions of the jieacc ; having, in general, 
the sanui authority in cases arising within the Ihnits of 
the horough, as the county quarter sessions within the 
county (j?). But of such court, the recorder of the borough 
is, by 5 & 6 Will. IV. c. 73, s. 105, to be the- sole judge : 
and he is thereby directed to hold such court once in 
every (fiiarter of a year ; or at such other and more fre- 
(]ucnt times as in his discretion he may think fit, or her 
majesty may direct. 

9. [The Sheriff's Tourn (y), or rotation^ is a court of 
record,] appointed to be [held twice every year, witliin a 
month. after Easter and Michaelmas, before the sheriff in 
different parts of the county : being indeed only the turn 
of the sheriff to keep a court, lect, in each resiiective 
hundred (r). This therefore is the great court lect of the 
county, as the county court is the court baron ; for out of 
this, for the ease of the sheriff, was taken, — 

10. The Court Leety or View of Franh Pledge («) ; 
which is a court of record,] aiipointed to be [held once 
in the year and not oftencr, wdthin a particular hundred, 
lordship, or manor, before the steward of the Icet {t) : 
being the king’s court granted by charter to the lords of 
those hundieds or manors. Its original intent ivas to view 
the fi’ank })ledges, that is, the freemen within the liberty : 
who, ive may remember, according to the institution of 
the great Alfred, were all mutually pledges for the good 
behaviour of each other (w). Besides this, the preserva- 


(p) 5 & '6 Will. 70, ss. 103, 
100, 118. As to recorders, and 
courts of quarter sessions of the 
peace for boroughs, vide sup. vol. in. 
p. 159. It is to be oh(prved, that 
all the restrictions expressed by 
statute, with regard to the trial of 
certain offences at general or quarter 
sessions, mentioned sup. p. 398, in 
reference to the quarter sessions for 
VOli. IV. • 


the coiin/y, equally apply to these 
borough sessions. 

(9) 4 Inst. 259 ; 2 Hale, P. C. 69 ; 
Hawk. P. C. b. 2, c. 10. 

(r) Mirr. c. 1, ss. 13, 16. 

(«) 4 Inst. 261 ; Hawk. P. C. b. 
2, c.ll. 

(0 Mirr. c. 1, s. 10. 

(m) Vide sup. vol. i. p. 129. 


D D 
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[tion of the peace, and the chastisement of divers minut(» 
offences against the public good, are the objects both of 
the court lect, and of tlie sheriff’s tourii; whicli have 
exactly the same jurisdiction, one being only a larger 
species of the other: extending over more temtoiy, but 
not over more causes. All fi-echolders within the precinct 
are obliged to attend them, and all persons comraorant 
therein: which commorancy consists in usually* lying 
there: a regulation which owes its original to the hiAvs 
of king Canute (2:). lint persons under twelve, and abovtj 
sixty years old; peers; (dergymen; women; and the king’s 
tenants in ant lent demesne, — are excused from attend- 
ance there : all others being boimd to appear upon the jury, 
(if required,) and make their due presentments. It was 
also anticntly the custom to summon all the king’s sul)- 
jects, as they respectively gi*cw to years of discretion and 
strength, to come to the court Icet, and there take the oath 
of allegiance to the king. The other general business of 
the leet and tourn, was to ])rescnt by jury all crimes what- 
soever that happened within their jurisdiction: and not 
only to present, but also to punish, all trivial misde- 
meanors ; as all trivial debts Avere recoverable in the couj*t 
baron and county court : justice, in these minuter matters 
of both kinds, being brought home to the doors of every 
man by our antient constitution. Thus in the Gotliic con- 
stitution, the hcBreda, y^hich answered to our court leet, 
de omnibus quidem cocjnoscit^ non tamm de omnibus 
judicat («).” The objects of their jurisdiction, are there- 
fore unavoidably very numerous ; being such as. in some 
degree, either less or more, affect the pulSic weal, or good 
government of the district in which they arise ; from com- 
mon nuisances and other material offences against the 
king’s peace and public trade, doAvn^o eaves-dropping, 
Avaifs, and irregularities in public commons. But both 
the toum and the lect have been for a long time in a de- 

(a) Stiern. de Jure Goth. 1. 1, c. 2. 


(?) Part 2, c. 19. 
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[dining way(Z»).J And tliey have both now fallen, in most 
jjarts of the kingdom, into total disuetude : [a circumstance 
owing, in part, to the discharge granted by the statute of 
IMarlbridge, (32 Hen. III. c. 10,) to all prelates, pecjrs, 
and clerg}mcn, from their attendance upon these courts; 
which occasioned them to grow into disrepute. And 
hence it is, that their business hath, for the most part, 
gradiiaSly devolved upon the quarter sessions ; which it is 
])articu]arly directed to do in some cases by stat. 1 Edw\ 
IV. c. 2. It has also, in some instances, devolved upon 
the justices out of sessions. 

11. The Court of tlie Coroner is also a court of record, 
to in(|uire, whcii any one dies in ])rjson, or conies to 
violent or sudden death, by ivhat manner he came to his 
end (c). And this he is only entitled,] in general, [to do 
super visum corporis. Of the coroner and his office, we 
treated at large in a former volume, among the public 
officers of the kingdom, and therefore shall not here 
repeat our inquiries; only mentioning his court, by w.ay of 
regularity, among the criminal courts of tlie nation (d). 

12. The Court of the Clerk of the Market^ is incident 
to every fiiir and market in the kingdom, to punish 
misdemeanors therein (c) ; as a court of pied poudre is to 
determine all disputes therein, relating to i)rivatc or civil 
property (/). The object of this jurisdiction, is principally 
the recognizance of w^eights and measures (^); to try whe- 
ther they be according to the true standard thereof or no. 
Which standard was anticntly committed to the custody 
of the bishopj who appointed some clerk under him to 
inspect the abuse of them more narrowdy : and hence this 
officer, though usually a layman, is called the clerk of the 

(6) See Colcbrook 3 {e) 4 Inst. 273. 

Burr. 186 L (/) Vide sup. vol. iii. p. 470, 

(e) 4 Inst. 271 ; 2 Hale, P. C. 53; n. (s). 

Hawk. P. C. b. 2, c. 9. {g) See stat. 17 Car. 2, c. 19. As 

(d) Vide sup. vol. ii. p. 655 et to weights and measures, vide sup. 
seq. voL ii. p. 537. 

*l>l> 2 
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[market(A). If tlicy be not according to the standard, them, 
besides the punishment of the party by fine, the weights 
and measures themselves ought to be burnt. This is the 
most inferior court of criminal jurisdiction in tlie king- 
dom :] and its functions, as regards weights and measures, 
seem in a great measure to be now superseded by tlic pro- 
visions of 5 & 6 Will. IV. c. 63 ; which enact, tliat in- 
spectors or examiners of weights and measures shall be 
appointed, who shall attend with the stamps and copies of 
the imperial standard weights in their custody, at each 
the several market towns; and examine and stamp, (if 
found correct,) such "weights and measures as shall be 
brought to them for that purpose ; and give, if reciuired, 
a certificate of such stamping. And that it shall be laAvfnl 
for any magistrate, or authorized inspector, to enter at all 
reasonable times any shop or other place, where goods are 
exposed for sale, in order to examine the weights and 
measures ; and that, if found incorrect, such weights and 
measures shall be liable to be seized and forfeited; and 
that the person in whose possession the same shall be 
found, or who shall obstruct such examination, shall be 
liable to a penalty of 51. (i) 

Secondly. As to the criminal courts of a private or 
special jurisdiction. 

[There are a few othfjr criminal courts, of greater dig- 
nity than many of] those already noticed ; [but of a more 
confined and partial jurisdiction (y) ; extending only to 
some particular places, which the royal favour, confinned 
by Act of Parliament, has distinguished^by the privilege 
of liaving peculiar courts of their otiti, for the punishment 
of crimes and misdemeanors arising "w^in the bounds of 
their cognizance. These, not being u"crsally dispersed, 

{k) Bac. of English Government, Mee. & W. 747. 
b. 10, c. 8. {j) Vide sup. p. 378. 

(t) See Hutchins v. Reeves, 9 
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[cr of j^cneral use, as the former, but confined to one spot, 
as well as, to a determinate species of causes, — ^may be 
denominated private or special courts of criminal -jurisdic- 
tion.] Thus — 

1. [The Comt of the Lord Steward of the king’s House- 
hold, or, in his absence, of the treasurer, comptroller, and 
steward of the marshalsea{k\ was created by statute 33 
TI cn. VIII. c. 12, with a jurisdiction to inquire of, hear, 
and dctcxinine all treasons, misprisions of treason, murders, 
manslaughters, bloodshed, and other malicious strikings, 
whereby blood shall be shed in or within the limits (that 
is, within two hundi*cd feet of the gate) of any of the 
palaces or houses of the king, or any other house where 
the royal person shall abide. The proceedings are also by 
jury, both a grand and petit one, as at common law ; 
taken out of the officers and sworn servants of the king’s 
household. The form and solemnity of the process, par- 
ticidarly with regard to the execution of the sentence for 
cutting off the hand, — which is part of the punishment 
for shedding blood in the king’s court, — are very minutely 
set forth in the said statute 33 Hen. VIII., and the 
several offices of the servants of the household in and 
about such execution are described : from the serjeant of 
the wood-yard, who furnishes the chopping block, to the 
serjeant fiirrier, who brings hot irons to sear the stump.] 
But so much of this Act as relates to the punishment of 

manslaughter and malicious striking, by reason whereof 
“ blood shall be shed,” Avas repealed by 9 Geo. IV. c. 
31 ; and the jurisdiction of the court itself has long since 
fallen into disus'S. 

2. [As in the preceding Book, Ave mentioned the 
courts of the two^universitics for the redress of civil in- 

(&) There was also formerly the under the degree of a lord, by the 
court of the lord steward^ treasurer, inquisition of a jury of twelve *‘sad 
or comptroller of the king’s house- men,** that is, sober and discreet 
hold ; which was instituted by 3 persons. This court is abolished ; 
lien. 7, c. 14, in inquire of felony the statute of 3 Hen. 1, c. 14, being 
by any of the king’s sworn servants repealed by 9 Geo. 4, c. 31. 
in the clicque roll of the household, 
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[juri'es (/), — it will be pro])er to add a short word coiicorn- 
ing the jurisdiction of their criminal courts, which is equally 
large and extensive. The chancellor’s court of Oxford 
hath authority to determine all criminal offences or mis- 
demeanors,] committed by a member of tlic university, 
[under the degree of treason, felony, and mayhem ;] and 
treason, felony, and mayhem, committed by any member, 
may also be tried in the Court, of the Lord High Steward 
of the university {m). 

[For by the charter of the 7th June, in the second year 
of Henry the fourth, (confinned, among the rest, by the 
statute 13 VAiz, c. 29,) conusance is gi^antcd to the uni- 
versity of Oxford of all indictments of treasons, insurrec- 
tions, felonies, and mayhem, which shall be found in any 
of the royal courts against a scholar or privileged person ; 
and they are to be tried before the high ste^vard of the 
university, or Ids dej)iity; wdio is to be nominated by the 
chancellor of the university for the time being. But, when 
his oflicc is called forth into action, such hi^i steward 
must be approved by the lord high chancellor of England ; 
and a spcciid commission, under the Gi*eat Seal, is given to 
him and others, to try the indictment then depending, ac- 
cording to the law of the land, and the privileges of the 
said ludversity. AVhen, therefore, any indictment is fbund 
at the assizes or elsewhere, against any scholar of the uni- 
versity or other privileged person, the vice-chancellor may 
claim the cohu sauce of it (w) : and, (when claimed in due 

{l) Vide sup. vol. iii. p. 469. Kendrick v, Kynaston, 1 Bla. Rep. 

(pi) Blackstone treats only of the 454; Hayes Long, 2 Wils. 3J0; 

criminal jurisdiction of the Univer- Leasingby v. Smith, ibid. 406; II. 
sity of Oxford. A similar jurisdic- v. lloiitledgc, 2 Doug. 531 ; R. v. 
t ion is, however, enjoyed by that of Grundon, Cowp. 319; Thornton v, 
Cambridge. (Bac. Ab. tit. “Univer- Ford, 15 ]||||^b. 634. The statute 

sities.”) As to the jurisdiction ex- 19 & 20 Vict. c. xvii., s. 18, takes 

ercised by the proctors over per- away all right of the University of 
sons not members of the university, Cambridge to claim conusance in 
in order to protect the morals of any proceedings (criminal or other- 
the students, see Kemp v. Ne\i11e, wise) to which any person, not a 
7 Jur. (N. S.) 914. member of the university, is party. 

(«) Sec 11. V, Agar, 5 Burr. 2820 ; 
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[time and manner,) it ought to be allowed him by the jtidges 
of assize ; and then it comes to be tried in the high steward’s 
court. But the indictment must first be found by a grand 
jury, and then the conusance claimed; for it is appre- 
hended that the higli steward cannot proceed originally ad 
inquirendum : but only, after inquest in the common law 
courts, ad audiendum et determinandum. Much in the 
same way, as when a peer is to be tried in the court of the 
lord high steward of Great Britain, the indictment ^must 
first be found at the assizes or in the Court of Queen's 
Bench ; and then, in consequence of a writ of certiorari^ 
transmitted to be finally heard and determined, before his 
gi’ace the lord high steward and the peers. 

AVhen the conusance is so allowed, — if the offence be 
inter minora criminay or a misdemeanor only,— it is tried in 
the chancellor’s court, by the ordinary judge. But if it be 
for treason, felony, or mayhem, it is then, and then only, 
to be determined before the high steward, under the king’s 
special commission to try the same. The i)rocess of the 
trial is this ; The high steward issues one precept to the 
sheriff of the county, wlio thereupon returns a panel of 
eigliteen freeholdcTs ; and anotlier precept to tlie bedells of 
tlie university, Avho thereupon return a panel of eighteen 
matriculated laymen, laicos privilegio universitatis gau- 
dentes^ And by a jury formed de medietatey — half of free- 
holders and half of matriculated persons, — is the indictment 
to be tried : and that in the Guildhall of the dity of Oxford. 
And if execution be necessary to be awarded, in conse- 
quence of finding the party guilty] of a capital off'ence, 
[the sheriff of*tiie county must execute the university 
process; to which he is animally bound by an oath.] 

These proceedings liave been described with some mi- 
nuteness, on accdlint of the importance of the privilege ; 
but in modern times the occasions for reducing them into 
practice have been happily very rare ; [nor will it perhaj)S 
ever be thought advisable to revive them, though it is not 
a right that rests merely in scriptis, or theory, but has 
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[formerly been earned into execution. There Jirc many 
instances^ — orie in the reign of Queen Elizabetli, two in 
that of James the first, and two in that of Charles tlie 
first, — where indictments for murder have been challenged 
by the vice-chancellor at the assizes, and afterwards tried 
before the high steward, by jury. The commission 
under the Great Seal, the sheriff*’s and bedells’ })anels, 
and all the other proceedings on the trial of the several 
indictments, — arc still extant in the archives of the uni- 
versity.] 
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CIIAPTETl XV. 

OF SUMMARY CONVICTIONS. 


[Wc aro next, according to the ])lan laid down (a), to take 
into consideration the proceedings in the courts of criminal 
jurisdiction, in order to tlie punishment of offences.] These 
also, as well as the offences themselves, have become, in a 
great variety of instances, the subject of legislative provi- 
sions ; so that our disquisitions in this latter portion of the 
Avork, as Avell as in the former, will be founded partly on 
the princijdes of the common law, and partly on parlia- 
mentary enactment. [These proceedings arc divisible into 
two kinds, summary and regular: the former of which 
shall bo briefly explained, before avc enter on the latter, 
Avhich will require a more thorough and particular cx- 
anjination. 

• By a summary proceeding, is meant principally such as 
is directed by sevci’al Acts of Parliament, (for the common 
laAv is a stranger to it, unless in the case of contempts,) for 
the conviction of offenders, and the infliction of certain 
penalties created by those Acts. In these, there is no in- 
tervention of jury ; but the j^arty accused is acquitted 
or condemned, by the suffrage of such person only as the 
statute has appointed for his judge : an institution de- 
signed professedly for the greater ease of the subject ; by 
doing him speedy justice, and by not harassing the free- 
holders Avith frequent and troublesome attendances to try 
every minute offence.] . 


(a)«Vidc sup. p. 378. 
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I. [Of this summary nature arc all trials of ofTeiices and 
frauds contrary to tlie laws of the excise {b) : which are to 
be inquired into and determined either by the commis- 
sioners of exciscy or hy justices of the peace {c)\ officers 
who are all of them appointed, and removable, at tlic dis- 
cretion of the CroAvn.] 


II. Another branch of summary proceedings, is that 
before justices of the peace in respect of a variety of 
minor offences: auz. such as are prohibited only under 
pecuniary penalties (rf). Some of these Averc formerly 
punishable at the court leet, Avhile that court Avas in use ; 
but the greater part have been both created, and placed 
under the summary jurisdiction of one or more of the jus- 
tices of the peace, by the provisions of modern Acts of 
Parliament. But besides these, there arc others of a 
graver description, Avhich may also noAv be summarily 
dealt with in the same manner, and for Avhich the punish- 
ment is in some cases a pecuniary penalty, and in others 
either a pcna-lty or imprisonment with hard labour for a 
term of six months ; or, in case of a so(*.ond conviction, 
twelve months. Of these offences, our limits will only 
permit the mention of some of the most important, such 
as the abetment of any offence punishable by Avay of sum- 
mary conviction under the 24 & 25 Viet. cc. 96, 97 (c), — 
the stealing, or killing Avith intent to steal, any birdy beast 
or other domestic or confined animal not the subject of 
larceny at the common aAv(/), — killing or Avounding forest 
deer(g)y — killing dogs or other animals (not being cattle) 
either the subject of larce!fiy at common law or ordinarily 


(6) As to the exche, vide sup. 
vol. II. p. 587 etseq. The mode of 
proceeding for offences against the 
customs, (some of which also are pu- 
nishable before justices,) is pointed 
out by 16 8c 17 Viet. c. 107, s. 269, 
el sfq* (Et vide sup. pp. 341, 342.) 

(c) See 4 8c 6 Viet. c. 20, s. 26, 
et seq. ; 15 & 16 Viet. c. 61. As to 


the justices of the peace, vide sup. 
vol. II. p. 663 et seq. 

(d) Vide sup. p. 91. 

(c) See 24 & 25 Viet. c. 96, s. 99 ; 
c. 97, s. 63. 

(/) 24 & 25 Viet. c. 96, ss. 21, 22. 
(g) Ib.c.96,8. 12. 

(/*) Ib. c. 97, s.4l. 
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kepi confined (A), — stealing (or having in possession stolen) 
stealing /<?nce5 (A), — taking (J)l — killing hares 

or rahhits{m)y — doing certain malicious injuries to pro- 
perty certain kinds of property knowing it 

to have been stolen (o), — injuring, &c., electric or magnetic 
telegraphs {p)i — and injuring or stealing trees {tj) or vegc’^ 
table 2 )roductions in gardens (r). As to assaults or batteries^ 
also, the legislature has recently made fresh provisions with 
regard to the summary jurisdiction of justices. And now, 
by 24 & 25 Viet. c. 100, s. 42 (s), when any person shall 
unlawfully assault or beat any other person, two justices of 
the peace, upon comjdaint of the party aggrieved, may hear 
and determine the offence : and may commit the offender 
to prison, with or without hard labour for any period not ex- 
ceeding two months ; or else fine him to the extent of £5, 
and, in defaidt of payment, imprison him to the extent above 
mentioned. And (by sect. 4.3) if the assault or battery be 
on a male child, whose age, in the opinion of the justices, 
shall not exceed fourteen years, or be upon any female, 
the punishment inflicted may be by imprisonment, with or 
without hard labour, for as long as six months, or by jf fine 
to the extent of 20/., (or in default, imprisonment) ; and the 
offender may also be boimd over to k(jc]> the peace for an 
additional six months. And the justices are required, in 
such charges, if on the hearing upon the merits they deem 
the assault or battery not proved, or justifiable, or too 
trifling to merit punishment, to give the paity charged, in 
dismissing the complaint, a certificate of dismissal, which 
will operate as a bar to any furtl|pr proceedings (i). While, 


(i) 24 & 25 Viet. c. 96| ss. 18, 19. 
(k) Ib. s. 49. 

(/) Ib. s. 24. 

(m) Ib. c. 96, s. 17. 

(n) Ib. c. 97, 8. 52. 

(o) Ib. c. 96, s. 97. 

(p) Ib. c. 97, ss. 37, 38. 

(g) Ib. c. 96, s. 83. 

(r) Ib. c. 96, ss. 36, 37. 


(») Re-enacting 9 Geo. 4, c. 31, 
s. 27, repealed by 24 & 25 Viet. c. 
95. 

(0 24 & 25 Viet. c. 100, ss. 44, 
45. As to such a certificate and 
its effects on subsequent proceed- 
ings, see Tunnicliffe v. Tedd, 5 C. B. 
553 ; Chaddock v. Wilbraham, ibid. 
642. It may be noticed that no such 
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on the other hand, If they shall find tliat the assault or 
battery was accompanied by an attempt to commit any 
felony y qr are of opinion that the same is, for any other 
circumstance, a fit subject for an indictment, they are to 
deal with the case as if they had no authority to determine 
the same. And there is also a proviso preventing the jus- 
tices from determining any case in which a question shall 
arise as to the title to lands, tenements or hereditaments, 
or any interest therein or accruing therefrom ; or as to any 
bankruptcy, or any execution under the process of any 
court of justice (m). 

Moreover, the jurisdiction now confciTed upon justices 

enables tlieni, in certain cases, to dispose, summarily, of 

the felonious offence of larceny. For, first, with respect to 

juvenile offendersy it is provided by 10 & 11 Viet. c. 82 (;r), 

and 13 & 14 Viet. c. 37, that any person, apparently not 

more than sixteen years of age, who is charged with having 

committed, or attempted to commit, (or with hav ing been 

an aider, abettor, counsellor, or procurer, in the comrnis- 

sion of,) any offence, then or thereafter to be by law 

deemed, or declared to be, simple larceny, or punishable as 

simple larceny,— may, on conviction before two justices in 

open court at petty sessions (y), be Imprisoned by them 

for three months, with or without hard labour ; to which 

whipping may be added, if the offender be a male and not 

exceeding the age of fourteen years {z). And the Acts 
'#» 

further proceedings can be had, in 
the case of the otfender having been 
convicted, and having either pyd 
the fine or suffered the imprison- 
ment awarded. (21* & 25 Viet. c. 

]00, s. 45.) 

(ii) 24 25 Viet. c. 100, s. 40. 

(x) The returns required by this 
Act to made to a secretary of 
state, are abolished by 21 & 22 Viet, 
c. 67r 

(y> By 10 & 11 Viet. c. 82, s. 2, 
any metropolitan or other stipen- 


diary police magistrate, has the same 
jurisdiction as these Acts confer on 
two or more justices at petty ses- 
sions. ' ■ 

(z) See 13 & 14 Viet. c. 37, s. 1. 
By 25 & 20 Viet. c. 18, in awarding 
the punishment of whipping, the 
justices must specify the number of 
strokes (which must not exceed 
twelve), and the instrument (viz. a 
birch rod) to be used in indicting 
them. 
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provide tliat if such justices, on the hearing of the ease, 
shall deem the offence not to be proved, or that it is not 
expedieift to inflict any punishment, they shall dismiss the 
party charged, (with or without requiring sureties for his 
future good behaviour,) and shall furnish him with a cer- 
tificate stating such dismissal: and that, on obtaining 
such certificate, or on having been summarily convicted 
under the Acts, he shall be discharged from aHjfui’ther or 
other proceedings for the same cause. While, on the 
other hand, if the justices shall be of opinion that the 
charge is, from any circumstance, a lit subject for prosecu- 
tion by indictment, — or if cither the person charged, or his 
parents, shall object^ when interrogated on tlic sulycct, to 
the case being summarily disposed of under the provisions 
of the Acts, — then that the justices shall proceed with the 
charge as in other cases of felony. Secondly, by 18 & 19 
Viet. c. 126, the summary jurisdiction given by the above 
Acts is extended, and is made no longer to apply exclu- 
sively to the case of juvenile offenders. For it is by this 
last Act enacted that where any person is charged at petty 
sessions (a) with simple larceny (tlic value of the property 
stolen, in the ojiinion of the justices, not exceeding five 
shillings), or is charged with having attempted to commit 
either larceny from the person or simple larceny;— the 
justices may proceed to hear and determine the charge in 
a summary way. And, (if the person charged shall confess 
the same, or the justices after hearing the whole case for 
the prosecution and for the defence shall find the charge 
to be proved,) the justices may convict such person and 
commit him to prison, with or without hard labour, for 
any period not exceeding three calendar months : or, (if 
they find the charge not proved,) shall dismiss the chargt'> 
and deliver to the person so tried, a certificate of dismissal. 
There is, however, a proviso, that if the person charged do 
not consent to have the case so heard and determined ; or if 

(a) See 19 & 20 Viet, c.118, pro- in places not being within a petty 
viding for the operation of thii^Act sessional division. 
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it shall appear that the offence is one which, owing to the 
previous conviction of the party charged, is punishable 
with penal servitude (6) ; or if it shall appear €hat tlio 
charge, from any other circumstances, should be pro- 
ceeded on by way of indictment, rather than to be disposed 
of summarily ; — the justices shall deal with the case, as if 
the Act had not passed. They arc also authorized to 
dismiss tl\p persons charged ndthout proceeding to a con- 
viction, — if, on the hearing, there appear to be circum- 
stances in the case which render it inexpedient to inflict 
any punishment. 

Moreover the same Act contains a fiirther provision 
that where any person is charged at petty sessions with 
simple larceny, (the property alleged to have been stolen 
exceeding in value five shillings;) or with stealing from 
the person, or with larceny as a clerk or servant; and 
the evidence adduced by the prosecutor appears sufficient 
to put the person charged on his trial, and the case to b(? 
one which may properly be disposed of in a summary way 
and adequately punished under this Act, — such person 
may be asked, (after the charge has been reduced to writ- 
ing,) whether he is guilty or not thereof: and if he shall 
say that he is guilty, the justices may enter such plea on 
^the proceedings; and may thereupon commit the offender 
to prison,- with or without hard labour, for any term not 
exceeding six calendar months (c). 

The course of proceeding upon summary convictions in 
general, has been recently regulated by the statute 1 1 & 12 
Viet. c. 43 (rf); which consolidates and amends the pre- 

(b) Vide* sup. p. 204, as to the the justices in petty sessions. (Sect, 
of larceny after a previous con- 16.) 

viction for felony. ( J) The statute 1 1 & 1 2 Viet. c. 

(c) 18 8c 19 Viet. c. 126, s. 3. A 43, does not affect any of the pro- 
single police magistrate within the visions in the Metropolitan Police 
metropolitan district (or any stipen- Acts, — viz. 10 Geo. 4, c. 44 ; 2 3c 
diary magistrate within the place for 3 Viet. cc. 47, 71 ; 3 & 4 Viet. c. 
whici he is appointed) has all the 84; 19 8c 20 Viet. c. 2; 20 8c 21 
jurisdiction given by this Act to Vici. c. 64 ; 23 8c 34 Viet. c. 133, 
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^ ious provisions on the subject (e). It may be shortly 
stated as follows : — 

Whore a writt(in information has been laid before any 
justice of the peace for any county or place in England or 
Wales, of any offence committed within his jurisdiction, 
and punishable on summary conviction before one or more 
justices; or where any complaint^ whether written or 
verbal, has been made before any justice of the peace of 
any county or place in England or Wales, in or within his 
jurisdiction, on which one or more justices have authority 
by law to make an order for tlie payment of money or 
otherwise; — such justice is to issue his summons to the 
party charged, recpiiring him to appear and answer ( f ) ; 
and, if the summons be disobeyed, may issue a warrant 
to apprehend him, and bring him before the court ; or, if 
the justice think fit, he may, — in the case of an information, 
and provided it be su})ported by the oath of the prose- 
cutor {g)y — cause a warrant instead of a summons to be 
issued in the first instance (A). By the general rule, how- 
ever, and subject to exception in any particular case where 


and 24' & 25 Viet. c. 51 ; nor in the 
London Police Act, 2 & 3*Vict. c. 
xciv. (and see 18 & 19 Viet. c. 120, 
s. 227). Nor does the 11 & 12 Viet, 
c. 43, extend to proceedings under 
the excise or customs, &c., or as to 
paupers or lunatics, or under the 
Factory Acts. (Sect. 33.) 

(e) In the time of Blackstonc, 
tlie course of proceeding before 
magistrates had begun to take a 
regular shape, but seems to have 
been attended at a prior period 
with little ceremony. For he says, 
(vol. iv. p. 283,) “ The summons is 
now held to be an indispensable 
requisite, though the justices long 
struggled the point, forgetting that 
rule of natural reason expressed by 
Seneca. • 


* Qid sUUuit aliquid, parte inauditu 
alterdf 

JTjquiim licet slalueritf haud aquas 
/nil.* ” 

(/) 11 & 12 Viet. c. 43, s. 1, and 
sec sect. 29. The form of the sum- 
mons and of the other instruments 
under this Act, is given in a sche- 
dule thereto. 

(g) In proceedings before magi.s- 
trates, (as well as in other cases,) 
an affirmation, in lieu of oath, will 
suffice in the case of Quakers, Mo- 
ravians or Separatists; (vide sup. 
vol. II. p. 353;) and (with respect 
to the witnesses) will also suffice in 
the case of any persons unwilling to 
be sworn from conscientious scruples 
(vide sup. vol. iii. p. 635, n.). 

(5) 1 1 & 12 Viet. c. 43, ss. 2. 3, &c. 
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a different limitation as to time is provided by Act of* Par- 
liament, every such information or complaint must be laid 
or made within six calendar months from the time when 
the matter arose (A). 

A summons may also be issued by the justice to compel 
the attendance of witnesses for the prosecutor, complain- 
ant, or defendant, as the case may be ; and if the summons 
be disobeyed, the justice may issue his warrant for the same 
purj^ose ; or, if satisfied by evidence upon oath that the 
witness will not atten^ may issue the warrant in the first 
instance (Z). 

The hearing is to take place before one justice, or tw o 
or more, as may be directed in the Act of Parliament 
relating to the particular offence ; or, where there is no 
direction, then before any one justice of the county or 
place where the matter has arisen ; and the room where 
it takes place to be deemed an open and public court, to 
which all are to have access ; and the prosecutor or com- 
plainant is to be allowed to conduct his case, and to 
examine and cross-examine the witnesses, by his counsel 
or attorney ; and the like privilege is allowed to the de- 
fendant {m). 

The hearing commences by stating to the defendant the 
substance of the information or complaint; and he may 
show cause, if he can, why he should not be convicted or 
an order made(w) ; but if he do not admit the truth of 
what is charged, the court is to proceed to hear the prose- 
cutor or complainant, or his witnesses ; and afterwards the 
defendant and his witnesses ; and also to hear such wit- 
nesses as the prosecutor or complainant may examine in 
reply, if the defendant shall have given any evidence ex- 
cept as to his general character : but the former shall not 

{k) 11 & 12 Viet. c. 43, s. 11. and the evidence adduced in sup- 
{l) Sect. 7. port thereof, when not such as to 

(m) Sect. 12. See 18 & 19 Viet. have misled the party charged, is 
s. 4. in general immaterial ; when other- 

(w) By 11 & 12 Viet. c. 43, s. 9, wise, it will be grouad for an ad- 
8 variance between the information jou^inient 
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be entitled to make any observations upon the evidence 
given by the latter, nor the latter to make any observations 
upon the evidence given by the former in reply. And when 
the evidence, (all which is to be upon oath,) shall be 
closed, the coui-t shall proceed to convict, or make an order 
on, the defendant, or else dismiss the information or com- 
plaint, as the case may require; — every conviction or order 
being drawn up in proper form, and lodged mth the clerk 
of the peace, to be filed among the records of the (piartei* 
sessions (o); and a certificate of every order of dismissal, 
being also drawn up and given to the definidant (/>). 

It is also comj)ctent to the court, in any case, to award 
costs, either against the defendant or the proseculor or 
coin]>lainant, as the case may be. And for the amount of 
such e<ists, or of any pecuniary penalty or sum of money 
adjudged by a conviction or order, the court may issue a 
Avairant of distress on the goods and cljattels of the 
])arty: or, in default of distress (y), or where the statute 
simply directs impiisonment, may issue a warrant of com- 
mitment to prison (r). Tint if satisfied that a warrant of 
distress would be ruinous to the defendant, — or that he 
has no goods, — the court is authoriz(*d to issue a warrant 
of commitment in any case, in lieu of a warrant of dis- 
tress (5). 

Power is also granted to the court, from time to time, to 
adjourn the ])roceediiigs as circumstances may retpiire; 
and in the mean time to allow the defendant to go at large ; 
or commit him to prison. Or, it may discharge him on 
entering into a recognizance, (either with or without 
sureties,) conditioned for liis re-appearance at the adjourn- 
ment day ; which recognizance, if broken, is to be trans- 
mitted to the clerk of the peace to be proceeded upon (t), 

(o) See 18 & 19 Viet. c. 126, s. 7. Viet. c. 73, s. 5.) 

Ip) 11 & 12 Viet e. 43, s. 14. See (r) 11 & 12 Viet. e. 43, ss. 20, ^4. 
18 & 19 Viet. c. 126, ss. 1, 7. (*) Sect. 19. 

{q) 11 & 12 Viet c. 43, ss. 18, (0 Sects. 16, 29. 

22. (As to sect 22, see 21 81 S2 

VOL. IV. 


£ £ 
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This is, in general, the method of summary proceedings 
before a justice or justices of the peace ; though the parti- 
cular statute which creates the offence, and authorizes 
its punishment, sometimes also specially points out the 
method in which offenders are to be convicted (m). It is to 
be remarked, however, that unless there be some enactment 
directing a prosecution before a justice or justices of the 
peace, no of&nce is capable of being so dealt with; but the 
offender must be proceeded against either by indictment 
or information. It also ^deserves notice, that a summary 
conviction is not generally speaking conclusive; but is 
subject to appeal. For in the greater number of the 
statutes which authorize this course of proceeding in par- 
ticular instances, an appeal to tlie quarter sessions is also 
authorized (a;). And in such cases, and if* a question of 
law be involved, the decision of the quarter sessions may, i 
in its turn, be brought imder the review of the Court of 
Queen’s Bench( 3 /). Moreover, by 20 & 21 Viet. c. 43, 
it is now provided, with respect to any information or 
complaint summarily determined before a justice or jus- 
tices, that any point of law arising thereon may be brought 
immediately before any of the superior courts of law at 
Westminster, in tlie form of a case for the opinion of such, 
court,— the appellant first entering into a recognizance to 
submit himself to the original determination, unless it be 
reversed. And it is provided, thaf^ any person, who shall. 


(tt) See5&6Will.4,c.76,8.127. 
(ar) The course of procedure in 
appeals to the sessions, is mainly 
regulated by 12 & 13* Viet, c. 45; 
which also, in most cases, enables 
the parties, (after notice of appeal 
given,) by consent, and leave of a 
judge of any one of the superior 
courts of law at Westminster, to 
take the opinion of such court on 
the facts stated in a special casct 
instead of prosecuting the appeal 
at the sessions. It may be also 


observed, that there is no appeal 
from the decision of justices as to 
an assault (as to which jurisdiction, 
vide sup. p. *411). Nor in cases 
disposed of by them under the J u- 
venile Offenders' Acts (vide sup. p. 
412). Nor under the 18 & IQ- Viet, 
c. 126 (vide sup. p. 413). 

(y) The mode of proceeding in 
such cases is, in general, by manda- 
muSf requiring the quarter sessions 
to re-kear the appeal. ( See Dickin- 
sca, Q. S., 6th ed. p. 658.) 
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appeal under these provisions, shall be taken to liave 
abandoned any appeal to the quarter sessions, to which he 
would otherwise be entitled by law ( 2 ). 

III. [To this head of summary proceedings may also 
be properly referred the method immemorially used by tins 
superior courts of justice, of punishing contempts by attach-> 
merit, and the subsequent proceedings thereupon. 

The contempts which are thus punished, are either 
direct; which openly insult or resist the powers of the 
courts, or the persons of the judgei^who preside there. Or 
else, are comeqxiential ; which, (without such gross inso- 
lence, or direct opposition,) plainly tend to create an uni- 
versal disregard of their authority. The principal instances 
of either sort that have been usually punished by attach- 
ment, are of the following kinds (a), 1. Those committed 

«by inferior judges and magistrates : by acting unjustly, 
oppressively, or irregularly, in administering those portions 
of justice which arc intrusted to their distribution ; or by 
disobeying the royal writs issued out of the superior courts, 
by proceeding in a cause after it is put a stop to, or re- 
moved, by writ of prohibition, certiorari, error, supersedeas, 
and the like. For as the superior courts, (and especially the 
Court of Queen’s Bench,) have a general superintendence 
over aU inferior jurisdictions, — any corrupt or iniquitous 
practices of subordinate judges are contempts of that su- 
perintending authority, whose duty it is to keep them 
within the bounds of justice. 2. Those committed by 
sheriffs, bailiffs, gaolers, and other officers of the court. : 
by abusing the process of the law, or deceiving the parties, 
by any acts of oppression, extortion, collusive behaviour, or 
culpable neglect of duty. 3. Those committed by attomies' 
and solicitors, (who are also officers of the respective 
courts,) by gross instances of fraud and corruption, injus- 

(*) 20 & 21 Viet. c. 43, s. 14. as to the cases in which it lies, see- 
As to the practice on such appeals, Davys, app* Douglas, re8p.4 H. & N. 
see Reg. Gen. M. T. 1837 ; 18 C. B. 180. 

5, 6 ; and 3 C. B. (N. S.) 141. Alkd (a) Hawk. P. C. b. 2, c. 22. 

£ £ 2 
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[tice to their clients, or other dishonest practices. For tlie 
malpractice of the officers reflects some dishonour on their 
employers ; and, if frequent or unpunished, creates amoni^ 
the people a disgust against the courts themselves. 4. 
Those committed by jurymen in collateral matters relating 
to the discharge of their office : such as making default 
when siunmoned; refusing to be swom, or to give any 
verdict ; eating or drinking mthout the leave of the court, 
and especially at the cost of either party; and other mis- 
beha\dour or irregularities of a similar kind ; — ^but not in 
the mere exercise of their judicial capacities, as by giving 
a false or erroneous verdict (c). 5. Those committed by 

witnesses: by making default when summoned, refusing to 
be swom or examined, or prevaricating in their evidences 
when sworn. 6. Those committed by parties to any suit 
or proceeding before the court: by disobedience to any 
rule or order made in the progress of a cause ; as by non- 
payment of costs awarded by the court upon a motion ; or 
by non-observance of an award duly made] a nde of lh(i 
court (c?). However, the contempt in such cases as last 
mentioned, is in general consequential or constructive 
only ; as it implies no actual disregard of authority, but 
may proceed from the jx)verty of the party. 7. Those 
committed by any persons : in the w^ay of disobedience 
to the queen’s writs, or other disrespect to tlie court’s 
authority. [Some of these contempts may arise in the 
face of the court : as by mde and contumelious behaviour; 
by obstinacy, perverseness or prevarication ; by breach of 
the peace, or any wilfiil disturbaince whatever. Others in 
the absence of the party : as by disobdying or treating 
with disrespect the sovereign’s writ, or the rules or process 
of the court ; by perverting such writ or process to the 
purpose of private malice, extortion, or injustice; by 

(c) Vide sup. vol. iii. p. 659, court may also be enforced by the 

fi. (c). 'xparty entitled to the benefit of the 

(d) Vide sup. vol. iii. p. 372. rule, by distrest Oeo, Z, 

Against persons having privilege of o. 50, s. 5;. ^ 

parliament^ obedience to a rule of ** 
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[speaking or writing contemptuously of the court, or 
judges acting in their judicial capacity ; by printing false 
accounts, or even true ones,] if against the prohibition of 
the court., [of causes then depending in judgment (c) ; and 
by anything, in short, that demonstrates a gross want of 
that regard and respect which, when once courts of justice 
arc deprived of, their authority, (so necessary for the good 
order of the kingdom,) is entirely lost among the j)eople. 

The process of attachments for these and the like con- 
t(unpts, must necessarily be as antient as the laws them- 
selves. For laws without a competent authority to secure 
their administration from disobedience and contempt, 
would be vain and nugatory. A power, therefore, in the 
siiju’cme couiT.s of justice to su])press such contempts, by 
an immediate attaclnuent of the oflendcr, results from the 
'' first principles of judicial establishments, and must be an 
inseparable attendant upon every superior tribunal. Ac- 
cordingly wo find it actually exercised, as early as the 
annals of our laAv extend. And though a very learned 
author s(?ems inclinable to derive this process from the 
Statute of Westminster the second, 13 Ed^vard I. c. 39, 
— which ordains that in case the process of the king’s 
courts be resisted by the power ol’ any groat man, the 
sheriff shall chastise the resistors by imprisonment, a qua 
non deliverentur sine speciali prcecepto domini regis Jind 
tliat if the sheriff himself be resisted, he shall certify to 
the courts the names of the principal offenders, their 
aiders, consentors, commanders and favourers, and that 
by a special writ judiciaf they shall be attached by their 
bodies to appear before the comt; and that if they be 
convicted thereof they shall be punished at the king’s 
])leasure, witliout any intciffering by any other person 
whatsoever: — yet he afterwards more justly concludes, 
that it is a part of the law oj the land^ and as such is cow- 
Jirmed by the statute of Ma^a Charta (/). 

{e) See Clement, 4 B. & Aid. (/) Gilb, Hist. C. P. ch. 3. 
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[If the contempt be committed in the face of the court, 
the offender may be instantly apprehended, and imprisoned 
at the discretion of the judges, without any further proof 
or examination (/a). But in matters that arise at a dis- 
tance, and of which the court cannot have so perfect a 
knowledge, unless by the confession of the party or the 
testimony of others, if the judges, upon affidavit^ see suffi- 
cient ground to suspect that a contempt has been com- 
mitted, that is, an actual contempt, — for upon a merely 
constructive one, for non-payment of money or the like, 
the party is attached at once, and sent to prison for satis- 
faction of the demand, as in any otlier case of civil debt 
— they either make a rule on the suspected party to show 
cause why an attachment should not issue against him (z); 
or, in very flagrant instances of contempt, the attachment 
issues in the first instance (&). This process of attachment 
is merely intended to bring the party into court ; and when 
there, he must cither stand committed, or put in bail, in 
order to answer upon oath to such interrogatories as shall 
be administered to him, for the better information of the 
court with respect to the circumstances of the contempt (/). 
These interrogatories are in the nature of a charge or ac- 
cusation ; and must, by the course of the court, be exhibited 
within the first four days (w) ; and if any of the interroga- 
tories be improper, the defendant may refuse to answer it, 
and move the court to have it struck out (w). If the party 
can clear himself upon oath, he is discharged; but, if 
peijured, may be prosecuted for the peijury(o). If he 
confesses the contempt, the coiirt will proceed to correct 
him,] usually by fine or by imprisonment, or by both (p). 

(A) Standf. P. C. 73. 3 C. B. 749. 

(f) Styl. 277. As to the cases (m) Saunders v. Melhuish, 6 Mod. 
in which the rule will be absolute in 73. 

the first instance, see lleg. Gen. ilil. (») R. v. Barber, Stra. 444. 

T. 1863, (Pr.) r. 168. ^ (o) Saunders v. Melhuish, ubi sup. 

(k) Anony., Salk. 84; R. V. .fones, (p) See The Qu^ v. Hems- 
Stra. 186; R. v. Cambridge, ib. 664. worth, ubi sup. p. 7* A peer or 

(l) See The Queen v, Hemswotth, 13rd of parliament is not exempted 
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[If the contempt be of sucli a nature, that, when the fact 
is once acknowledged, the court can receive no further 
information by interrogatories than it is already .possessed 
of, — as in the case of a rescous(q ), — the defendant may be 
admitted to make such simple acknowledgment, and re- 
ceive his judgment, without answering to any interroga- 
tories; but if he wilfully and obstinately refiiscs to answer, 
or answers in an evasive manner, he is then clearly guilty 
of a high and repeated contempt, to be punished at the 
discretion of the court. 

It cannot have escaped the attention of the reader, that 
this method of making the defendant answer upon oath to 
a criminal charge, is not agreeable to the genius of the 
common law in any other instance ; and seems indeed to 
liavc been derived] to the superior courts of the common 
law, [through the mcdiimi of the courts of equity. For 
tlie whole process of the courts of equity, in the several 
stages of a cause, and finally to enforce their decrees, was 
originally in the nature of a process of contempt;] acting, 
])rimarily, in personam and not in rem (r).] It deserves 
notice, however, that in equity, after the party has answered 
the interrogatories, his answer may be contradicted and 
disproved by his adversary; [whereas in the courts of law, 
the admission of the party to purge himself on oath is 
more favourable to his liberty, though perhaps not less 
dangerous to his conscience ; for, if he clears himself by 
his answers, the comjdaint is totally dismissed.] What- 
ever may be the origin, however, of this anomalous me- 
thod of examjijing thc^elinquent himself upon oath, with 
regard to the ^ntempt alleged, it is of high antiquity (s) ; 
as much so indeed as the process by attachment itself; 
[and by long and immemorial usage, it is now become 
the law of the land.] 

from processor attachment ; at least 7th Feb., 8th Jiinei 1757.) 
if the contempt be gross — as by i^e- (9) R. v. Elkins, 4 Burr. 2129. 

fusing to pay obedience to a writ of (r) Vide sup. pp. 52, 60. 

habeas tdiftm directed. (It o. Earl (5) M. 5 Kdw. 4, rot. 75, cited in 

Ferrers, I Burr. 631; Lords* Jtairnal, Rash Ent. 268, pi. 5. 
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CHAPTER XVI. , 

OF ARRESTS FOR FELONY OR MISDEMEANOR. 


[We are now to consider the regular and ordinaiy method 
of proceeding in the courts of criminal jurisdiction ;] viz. 
that which is (as the general rule) pursued where the 
offence charged amounts to a felony or indictable misde- 
nieanor(«). This subject may be distributed imder eleven 
general heads, following each other in progressive order, 
viz. 

1. Arrest. 2. Commitment and bail. 3. Prosecution. 
4. Process. 6. Arraignment, and its incidents. 6. Plea, 
and issue, 7. Trial, and conviction. 8, •rudgment, and 
its consequences. 9, Reversal of judgment. 10. Rej)rieve, 
or pardon. 11. Execution. All which will be discussed 
in the subsequent part of this book. 

An arrest, in the sense here referred to, is the ap- 
prehending or restraining of the person of a man, in 
order that he shall be forthcoming to answer an alleged 
or suspected crime (fe). [To this arrest all ])ersoiis wliat- 
soever are, without distfnetion, equally liable in criminal 
cases ; and, in general, an arrest may be made four ways. 
First. By warrant. Secondly, 'By an ^q/ficer without 
warrant. Thirdly. By a j^rivate personr, also without 
warrant. Fourthly. By a hue and cry.] 

(a) Vide sup. p. 91. It has been justice or justices. (Vide sup. pp. 
elsewhere explained in tliis work» 410, 412.) 

that some' misdemeanors, and even (6) In civil cases, also, a debtor 
the /e/oatoas offence of larceny, may, who is about to flee the country 
in certain cases, be dealt with, not may be arrested, in order to secure 
by way of indictment, but by a siim> his being forthcoming (vide sup. 
raary method of proceeding before a vol. iii. p. 592). 
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First. A warrant may be granted, in eases of treason 
or other offence affecting the government, by the privy 
council or one of the secretaries of state (c). Any judge 
also of the Court of Queen’s Bench may at common law, 
in his character of conservator of the peace (rf), issue his 
AvaiTant to bring before him for examination a person 
charged with felony («;; and by 36 Geo. III. c. 77, s. 18, 
35 Geo. 11 1. c. 96, and 48 Geo. I II. c. 58, such judge 
lias authority to grant a wairant for commitment in cases 
of misdemeanor, u|)on indictment found or infoimation 
granted in tlic Court of Queen’s Bench. A like power to 
Avhich is exercised by courts ol* oyer and terminer, and 
by the justices at S('Ssions upon indictments, either for 
fidony or misdemeanor, foimd within their jurisdictions 
respectively (/). 

But waiTonts are ordinarily issued by justices of the 
peace out of sessions ; a subject on which the law has been 
lately consolidated by 11 & 12 Viet. c. 42(^). 


(c) 1 Chit. Cr. L. 3I<, 107; Hawk. 
P. C. b. 2, 16; 4 Bl. Com. 290; 

S('c Koiidal V. llowy 1 lid. Rayni. 63; 
R. V. Wilkes, 2 Wils 151 ; R. i>. 
Despard, 7 T. R. 736 ; 11 Harff. St 
Tr. 318. See also as to the power 
oi' a secretary of state to remove a 
prisoner by warrant from Ireland, in 
order to his trial in England. (Sedley 
D. Arbouin, 3 Esp. 178.) A practice 
had obtained in the secretary’s office 
ever since the Restoration, grounded 
on some clauses in Acts forf^u- 
lating the press, oi'^ssuing general 
warrants to take up, (without nam- 
ing any persons in particular^) the 
authors, printers and publishers of 
such obscene or seditious libels as 
were particularly specilied in the 
warrants. When those Acts expired 
in 1694, the same practice was inad- 
vertently continued in every reign, 
and under every administration,^ ex- 


cept the four last years of Queen 
Anne, down to the year 1763. When, 
on such a warrant being issueil to 
apprehend the aurhois, printers and 
publishers of a certain seditious 
libel, its validity was disputed ; and 
the warrant was adjudged by the 
whole Court of Queen’s Bench to 
be void. (Money w. Leach, 3 Burr. 
1742 ; S. C. 1 Bl. Rep. 555.) After 
this case the issuing of such general 
warrants, was declared illegal, by a 
vote of the house of commons. (Com. 
Journ. 22nd April, 1766.) 

(d) Vide sup. vol. ii. p. 663. 

(e) 1 Chit. Cr. 1,. 36. 

(/) Ibid. 339. 

{g) The statute 11 & 12 Viet. c. 
42, is not to alter or aflcct any of 
the provisions in the Metropolitan 
Police Acts, or in the /.oh'/om Police 
Act [vide sup. p. 414, n. (d)J. 
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TKis statute provides in substance, that in all cases where 
a charge, or complaint, shall be made before one justice 
of the peace, or more, for any county or place in England 
or Wales, — that any person has committed, or is suspected 
to have committed, any treason or other felony, or any in- 
dictable misdemeanor or oflcnce whatsoever, within the 
limits of their jurisdiction : or that any person who has 
committed, or is suspected to have committed, such offence 
out of their jurisdiction (A), resides, or is, or is suspected 
to reside or be, within the same: — then, (if the party 
shall not be in custody,) the justice or justices may issue 
a warrant to apprehend him ; and may cause him to be 
brought before them, or any other justice or justices of 
the same county or place, to answer for the charge or 
complaint, and to be dealt Avith according to law ; or they 
may, at their discretion, issue a summons, in the first in- 
stance, — in lieu of a warrant, — and forbear to proceed by 
warrant until the summons has been disobeyed. But 
there is this distinction : that wliere a Avarrant in the first 
instance is applied for, ^^information or complaint in 
Avi’itiiig, and upon oath, must be laid before the justices ; 
but where only a summons, the information or complaint 
may be by parol, and no oath is necessary. The form of 
the warrant is prescribed by the statute itself and [a 
warrant properly penned, even though the magistrate who 
issues it should exceed his jurisdiction, will by statute 
24 Geo. II. c. 44, at all OA’^ents indemnify the officer who 
executes the same ministerially.] On the other hand, 
[when a warrant is received by ivl^e officQK he is bound to 
execute it so far as the jurisdiction of th(J magistrate and 
himself extends ;] and he may break open doors, in order 

(A) 11 & 12 Viet. c. 42, s. 1. By (i) The form of the warrant and 
sect. 2 this extends to otfenccs com- summons, and of all other procced- 
mitted within the jurisdiction of the ings under the Act, is given in a 
Admiralty, or on land beyond the schedule thereto. We may remark 
seas ; — provided the case be one for here, that the case is the same, with 
which an indictment may legally he respect to all other instruments used 
preferred in England or Whales. in i!re proceedings. 
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to execute a warrant for treason, felony, or actual breach of 
tlie peace,— provided, on demand, admittance cannot other- 
wise be obtained (k). Nor is there any immunity from arrest 
for any such offence, in the night time ; nor from an arrest, 
for any indictable offence, on Sundays (/). A justice of 
the peace may also issue a warrant, not only to apprehend 
a person suspected of felony, but to search his premises for 
goods alleged to be stolen ; and by 24 & 25 Viet. c. 96, 
8. 103 (wi), if any credible witness shall, upon oath, prove 
before, a justice of tlie peace a reasonable cause to suspect 
that any person has in his possession, or on his premises, 
any property whatsoever, in respect to which any offence 
punishable under that Act shall have been committed, — 
the justice may grant a warrant to search for such property, 
as in the case of stolen goods : and any person to whom 
any such property shall be offered to be sold, pawned, or 
delivered, is recpiired, (if in his power,) to apprehend and 
carry before a justice of the peace the person offering the 
same, together with such propei'ty. 

[A warrant from the chief or other justice of the court 
of King’s Bench extends all over the kingdom ; and is 
tested^ (or dated,) JEngland; not Oxfordshire^ Berks^ or 
other particular county. But the warrant of a justice of 
the peace in one county, as Yorkshire, must be backed^ 
that is, indorsed by a justice of the peace in another, as 
Middlesex, before it can be executed there. Formerly, 
regularly speaking, there ought to have been a fixsh war- 
rant in every fresh county, but the practice of backing 
warrants liaiUpiig pr^ailed without law, and was at last 
authorized by^tatutes ;] of which the most recent arc the 
11 & 12 Viot. c. 42, and the 14 & 15 Viet. c. 55, s. 18. 
By these statutes a warrant issued in England or Wales 


{k) 1 Chit. Cr. L, 49 ; Rawlins v, is not permitted on Sundays, vide 
Ellis, 16 Mce. & W. 172. sup. vol. iii. p. 680, ii. (a). 

(0 29 Car. 2, c. 7, s. 6, and see (m) Be-enacting 7 & 8 Geo. 4, c. 
1 1 & 12 Vict c. 42, 8. 4. An arrest .29, s. 63, which was repealed by 24 
(or other execution) in c/ei^cases, & 25 Vict c. 95. 
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may be backed, not only in another Enp^llsh comity or 
place, but in Scotland, Ireland, or the Channel Islands, 
or vice versa (w). 

Secondly. [AiTcst by officers without warranty may be 
executed, 1. By a justice of the peace, who may himself 
apprehend, or cause to be apprehended, by word only, any 
}>crson committing a felony or breach of the peace in his 
presence (o); 2. The sheriff; and, .3. The coroner may ap- 
prehend any felon within the county, without warrant (p) ; 
4. The constable, of whose office we formerly spoke, hath 
great original and inherent authority Avith regard to 
arrests (y). He may, Avilhout Avarrant, arrest any one fin*] 
a treason, felony, or [breach of the peace committed in his 
view, and cany him before a justice of the peace.] So 
upon a reasonable charge of tve^ason, or felony, — or of a 
dangerous AA^oimding, Avhereby felony is likely to ensue, — 
or, upon his OAvn reasonable suspicion that any of such 
offences have been committed, the constable may, Avithout 


(«) The provisions of 11 & 12 
Viet. c. 42, as to backing warrants, 
are by 11 & 12 Viet. c. 43, s. 3, ox- 
tnulcd to warrants in cases of simi- 
inary conviction. We may also notice 
here other enactments of a ciiaracter 
somewhat analogous. Ry G & 7 
Viet. c. 34, (amended by IG & 17 
Viet. c. 118,) provisions are made as 
to tlie apprehension in the united 
kingdom, of persons committing 
treason and felony in any of her ma- 
jesty’s dominions out of the united 
kingdom. And vice versa, as to the 
apprehension in those dominions, of 
persons so offending in the united 
kingdom. By G & 7 Viet. c. 75, 
(amended by 8 & 9 Viet. c. 120,) 
provisions are also made for carrying 
into eilect a convention entered into 
by her majesty and the late King of 
the French, (determinable at plea- 
sure,) for the apprehension and ex- 


tradition of oflenders in the two 
countries, respectively, in cases of 
murder or attempts to commit mur- 
der; forgery; or fraudulent bank- 
ruptcy. By G & 7 Viet. c. 7G, (amend- 
ed by 8 Sf 9 Viet. c. 120,) regu- 
lations are made fur carrying into 
effect a similar convention with the 
United States of America, in cases 
of murder, or attempts to commit 
murder ; ])iracy ; arson ; robbery ; 
forg^^^, or uttering forged paper. 
And by 25 & 2(r v ict. c. 70, for car- 
rying into elfcet a similar conven- 
tion wdth tlic King of Denmark in 
reference to murder, attempts to 
murder, forgery, and fraudulent 
bankruptcy. 

(o) 1 Hale, P. C. 86. 

(p) Jervis on Coroners, 21. 

{q) Vide sup. vol, it, p. 672 et 
scq. 
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aiTost the party so charged or suspected ; and he 
will be justified in doing so though it should afterwards 
turn out that the party is innocent, or even that no sucih 
oflence has been in fact coinmitteil (/*). lie is also autho- 
rized in these cases, as well as upon a justice’s warrant, to 
break open doors. And by 24 & 25 Viet. c. 97, s. 57, and 
by c. 100, s. 66 («), it is now enacted that any constable or 
])(*ace officer may take into custody, without a Avarrant, any 
person whom he sliall find lying or loitering in any liigh- 
way, yard or other place during the night, and whoni 
he shall haA^e good cause to suspect of having committed, 
or of being about to commit^ any felony mentioju'd inthosti 
Acts j'cspectivcly ; and that he shall take sucli person as 
soon as reasonably may be before a justic.'C of the peace, to 
be dealt Avith accoi-ding to law(^). 5. [Watchmen, either 
those appointed by the statute of Winchester, (13 Edw. I. 
c. 4,) to keep Avatch and AA'ard in all toAvns from sunsetting 
to sun rising, or such as are mere assistants to the con- 
stable, may, turtute officii^ arrest all offenders, and particu- 
larly nightAvalkcrs ; and commit them to custody till the 
morning (w). 

Thirdly. Any private person (and a fortiori a peace 
officer), that is j)rcsent when any felony is committed^ is 
bound by the laAv (without Avarrant) to arrest the felon, on 
pain of fine and imprisonment,] if he is negligently per- 


(r) See Hoffg v. Ward, 3 11. & N. 
417 ; Griffin i>. Coleman, 4 H. & N. 
263. 

(s) These Acts are the 

1861, which purfISK to relate to 
offences against the persont and to 
malicious injuries to property. 

(/) Moreover, within the metro- 
politan police district, a constable 
may take into custody, without 
warrant, all persons whom he may 
find, between sunset and the hour 
of eight in the morning, loitering 
or lying about and unable to give 
a satisfactory account of them- 


selves, — or any persons charged 
with aggravated assaults, — or per- 
sons offending against the metro- 
politan police Acts, whose address 
cannot be ascertained. (Sec 10 Geo. 
4, c. 44 ; 2 & 3 Viet c. 47, ss. 30, 
64, 65 j 17 & 18 Viet. c. 83, s. 1.) 
The metropolitan police district em- 
braces the whole county of Middle- 
sex, and all other parishes or placi s 
within fifteen miles of Charing-cross, 
— ^with the exception of the city of 
London, which maintains a separate 
police establishment. 

(tt) 2 Hale, P. C. 90, 91. 
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initted to escape (t') ; and any person whatsoever may also, 
by 14 & 15 Viet. c. I9,s. 11, apprehend any person found 
committing any indictable offence, by niyht. Moreover, by 

24 & 25 Viet. c. 96, s. 103 (a:), any person may apprelicnd, 
without warrant, any person found committing any of tlui 
offences punishable under that Act (either upon indictment 
or summary conviction), except only the offence of angling 
in the day time : and may caiTy such offender and the 
property (if any) found on him to a neighboring justi(‘e, 
by him to be dealt with according to law. And, by 24 & 

25 Viet. c. 97, s. 61 (y), any person found committing any 
offence against that Act may be immediately apprehended, 
and carried to a justice, without warrant, either by a peace 
officer, or the owner of the property injured, or his ser- 
vant, or other person authorized by such owner. And, 
by 24 & 25 Viet. c. 99, s. 31 ( 0 ), any person whatsoever 
may apprehend any person found committing any offence 
against that Act, and deliver him up to some peace 
officer (a). Moreover, at common law, any person (whether 
a peace officer or not) may, without warrant, in the case of 
any felony committed in tlieir presence, justify breaking 
open doors in pursuit of the offender: and may arrest 
any one for felony on probable suspicion {b). But there is 
this distinction between the case of the peace officer, and: 
that of a private person ; that the former is protected, (as 
we have seen,) though it should turn out tliat no such 
crime as supposed had been in fact committed by any one 
(provided he had reasonable ground for suspecting the 
party arrested): but the latter '^ts mope at his peril; 
and is not protected, unless he can prove ^an actual corn- 
emission of the crime Ify some owe, as well as a reasonable 
ground for suspecting the imrticular person (c). It is also 

(v) Hawk. P. C. b. 2, c. 12. offences relating to the coin, 

(:r) This is the Act of 1861, as to (a) 24 & 25 Viet. c. 99, s. 31. 
larceny and similar offences. (6) 2 Hale, P. C. 78; 

(y) This is the Act of 1861, as to (c) Post. 318. See Adams, v. 

malicious injuries to property. Moore, 2 Selw. N. P. 865 ; Moore 

(z) This is the Act of 1861, as to v. Rdye, 4 Taunt. 34; Beckwith v. 
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1o be observed, that a private person cannot, on mere sus- 
picion, justUy breaking open doors; which a constable (as 
before shown), — though acting without a warrant, — is 
competent to do {d). 

Fourthly, [There is yet another species of aiTest, wherein 
both officers and private men arc concerned; and that is 
upon a hue and cry raised upon a felony committed (c). A 
hv£^ (from huer^ to shout) and cry, hutesium et clamor^ is the 
old common law process of pursuing with horn and with 
voice, all felons, and such as have dangerously wounded 
another (/}.] If in a hue and cry, the constable, or j)cace 
officer, concur in the pui’suit, lie has [the same powers, 
protection and indemnification, as if acting under a waiTant 
of a justice of the peace (^).] Indeed all those who join 
in following upon a hue and cry that has bcjen raised, — and 
that whether a constable be present or not, — will be justified 
in their apprehension of the party pursued, even though it 
should ultimately turn out that he is innocent, or that no 
felony has been committed (A) ; and where the party pur- 
sued has taken refuge in a house, may break open the door 
to secure him, if admittance be refused (i). But if a man 
wantonly or maliciously raises a hue and cry without 
cause, he is liable to fine and imprisonment (A); and is also 
liable to an action at the suit of the i)arty injured. 


In order to encourage the apprehension of offenders in 
certain cases, it is provided by 7 tJeo. IV. c. 64, s. 28, — 
repealing previous enactments of a similar kind, — that 
when any per^^p shali^ipear to any court of oyer and 


% 

Philby, 6 B. & C. 635 ; Williams v. 
Crosswell, 2 C. & K. 422. 

(d) 4 Bl. Com. 292. See Smith 
V. Shirley, 3 C. B. 142. As to 
homicide in resisting an arrest by a 
private person, see 2 Hale, P. C. 
84; Foster, 272, 309, 318. 

(e) As to hue and cry, see 2 Hale, 

P. C. 100, et seq. • 


(/) ^e statutes relating to hue 
and cry, IS Edw. 1, st. 2, cc. 1 and 
4; 27 Eliz. c. 13, and 8 Geo. 2, 
c. 16 ; are repealed by 7 & 8 Geo. 4, 
c. 27. 

(g) Vide sup. p. 157. 

(A) Hawk. P. C. b. 2, c. 12,s. 16. 

(0 2 Hale, P. C. 102. 

(A) lluwk, P. C. b. 2, c. 12, s. 16. 
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terminer, or gaol delivery, to have been active in or 
towards the apprehension of any person charged with 
murder;* or charged with feloniously and maliciously 
shooting at, or attempting to discharge any kind of loaded 
fire-arms at, any other person ; or with stabbing, cutting, 
or poisoning, or with adininstcring any thing to procure 
the miscarriage of any woman ; or with ra 2 )e ; or with 
burglary or felonious housebreaking; or with robbery 
on the person ; or with arson ; or with horse stealing, 
bullock stealing, or sheep stealing; or with being acces- 
sory before the fiict to any of the ollenees aforesaid ; or 
with receiving any stolen j)ropcrty knowing the same to 
have been stolen ; — every such court is authorized, in any 
of the cases aforesaid, to order the sheriff of the county to 
pay to such person such sum of money as shall seem 
a reasonable and sufficient compensation for his, her, or 
their expenses, exertions and loss of time, in or towards 
such apprehension (m). lint this power is to be exercised 
subject to such regulations, as to the rate of allowance, as 
shall be made from time to time by a principal secretary 
of state. And by 14 & 15 Viet. c. 55, s. 8, the above 
power of ordering compensation is extended, under certain 
limitations as to the amount, to any court of sessions of 
the peace, — in reference to such of the above-mentioned 
offences as they have power to try (n). 


(w) And see 7 Geo. 4, c. C4, s. 30, 
aft to compensation to the families 
of those who are killed in attempt- 
ing to apprehend persons charged 
with such offences as are mentioned 
in the text ; and 14 & Id Viet, 
c. 55, 8. 7, providing thatHfothing 
in that Act, as to the regulations 
under which the power of allowance 
is to be exercised, shall interfere 
with the power of the court to order 
payment to any person who shall 


have shown extraordinary courage, 
diligence, or exertion in the appre- 
hension. See *also 19 & 20 Viet. 
c.^^,^s. 13, as to compensation in 
cases removeenj. trial to the Cen- 
tral Criminal CSurt, under the pro- 
visions of that Act. 

(n) The amount is limited to 51. to 
any one person. As to the jurisdic- 
tion of the sessions, vide sup. pp. 
397, 398. 
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CHAPTER XVII. 

OF COMMITMENT AND BAIL. 


[When a delinquent is aiTested, by any of the means 
mentioned in the preceding chapter, he ought regularly to 
be carried before a justice (or justices) of the peace ; and 
how he is there to be treated, is now to be shown under 
the head of commitment and hail («). 

The justice or justipes before whom such prisoner is 
brought, arc bound immediately to examine the circum- 
stances of the crime alleged (6);] and to this end, the 
following provisions are made by the statute 11 & 12 
Viet. c. 42, s, 17 (c); viz. that he or they shall take, in 
tlie presence of the prisoner, (who shall be at liberty to 
put questions to any witness produced against him,) the 
statement on oath or affirmation of those who know the 
facts of the case, and shall put the same into writing : — 
that the room in which such examinations (or depositions) 
are taken shall not be deemed an open court ; and that it 
shall be lawful for the justice or justices, if it appear to 
them most conducive to the ends of justice, to order that 
no person shall^^^g,ve ac3<c3b to the same(rf): — that after 
the depositions have been taken, and signed respectively 
by the witnesses, and also by the jufiltice or justices, they 
shall be read over to the prisoner, who shall be asked if 

(а) Vide sup. p. 424. and afterwards by 7 Geo. 4, c. 64. 

(б) He ought to be brought before The first of these Acts was repealed 

the justice, without delay. (Wright by the second ; and this last, (so far 
V. Court, 6 D. & R. 623.) as this subject is concerned,) by 11 

(e) This subject was at one period & 12 Viet. c. 42. 
regulated by 2 & 3 Ph. & M. c. 40, (d) 11 & 12 Viet. c. 42, s. 19. 

VOL. IV. F F 
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he wishes to say anything in answer to the charge (c), but 
at the same time cautioned that he has nothing to ho})e 
from any promise, or to fear from any threat, that may 
have been held out to him; and that, (notwithstanding 
any such promise or threat,) any thing he may then say 
may be read in evidence against him upon his trial; — 
and that whatever he shall then say in answer thereto 
shall be taken down in wn-iting, and read over to him, and 
signed by the justice or justices (d). And further : — tliat 
if, when all the evidence against the accused person shall 
have been heard, the justice or justices shall be of opinion 
that it is not sufficietit to put him upon his trial, tliey 
shall forthwith order him to be discharged; but if they 
shall be of the opposite opinion, or if the evidence given 
raise a strong or probable presumption of his guilt (e), 
they shall either commit him to prison to take his trial, 
(as hereafter mentioned,) or admit him to bail, — that is, 
allow him to be discharged, on entering into a recogni- 
zance, (with some sufficient surety or sureties,) to ap{)ear 
and surrender himself to custody, to take his trial on such 
indictment as may be found against him, in respect of 
the charge in question, at the next assizes or sessions of 
the peace. 

The justices, however, have no power to admit any per- 
son to bail for treason; nor shall bail, in that case, be 
allowed except by order of a secretary of state, or by the 
Court of Queen’s Benfch, or a judge thereof in vacation : 
while, on the other hand, they are bound to admit to bail 
in all cases of misdemeanor, e>?hsj^t suclj^as the Act of 1 1 
& 12 Viet. c. 42, particularly enumerates. ; and as to all 
felonies (treason excepted), as w^ell as to the misdemeanors 

(c) 11 & 12 Vict. c. 42,s. 18. It says Blackstone, (vol. iv. p. 200,) 
is not the practice to examine the ** nemo teiietur prodere seipsum'* 
prisoner himself, otherwise than by (d) 11 & 12 Vict. c. 42, s. 18. As 
thus calling on him for his defence ; to this provision, see Keg. v. Stripp, 
and this corresponds with the an- 1 Dearsley’s C. C. 11. 048. 
tient law ; “ for by the canon law,” Je) Sect. 25, 
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SO eiDiiiiorated, they have a discretionary power either to 
admit to bail (/), or to commit to prison (^). 

[To refuse oi* delay to bail any jierson bailable/ is an of- 
fence against the liberty of the subject, in any magistrate, 
by the common law(/i), as well as by the statute of West- 
minster the first, 3 Edw. I. c. 15, and the Habeas Corpas 
Act, 31 Car. II. c. 2 ( 2 ). And lest the intention of the 
law should be frustrated, by the justices requiring bail to 
a greater amount than the nature of the case demands, 
it is expressly declared by 1 W. & M. st. 2, c. 1, that 
excessive bail ought not to be required ; though what 
bail shall be called excessive must be left to the courts, 
on considering the circumstances of the case, to deter- 
mine. And on the other hand, if the magistrate take 
insufficient bail, he is liable to be fined, if the criminal 
doth not appear (A).] 

Such, as the law now stands, is the power of the justices 
of the peace in bailing prisoners brought before them (/). 


(/) Formerly there were many 
other cases besides treason, in which 
justices of the peace had no power 
to bail; for example, that of mur< 
der and of arson. ^Sec d* Bl. Com. 
299.) 

(^) The misdemeanors for which 
justices are not obliged to take hail, 
are as follows — assault with intent 
to commit felony; obtaining or at- 
tempting to obtain property by false 
pretences ; receiving property stoj^i 
or obtained by falsV'|jeetences't per- 
jury or subornation ft* perjury ; con- 
cealing the birth of a child by secret 
burying or otherwise wilful and 
indecent exposure of the person; 
riot ; assault in pursuance of a con- 
spiracy to raise wages; assault upon 
a police officer in the execution of 
his duty, or upon any person acting 
in his aid; neglect or breach of 
duty as a peace officer; and ^ny 


misdemeanor for prosecution of 
which, costs may he allowed out of 
the county rate. (11 & 12 Viet. c. 
42, s. 23.) 

(/O Hawk. P. C. b. 2, c. 15, s. 13. 
Sec Queen o. Badger, 4 Q. B. 4G8 ; 
Linford v. Fitzroy, 13 Q. B. 240. 

(t) See alsojSO Geo. 3, c. 100. 

{k) Hawk. P. C. b. 2, c. 15, s. 0 ; 
and Sec 7 Geo. 4, c. 64, ss. 5, 6 ; K. 
V. Saunders, 2 Cox’s Cr. C. 249. 

(/) The court before which a pri- 
soner is brought to plead, has also 
power to bail him. (4 Bl. Com. 297.) 
As to the power of bailing in the me- 
tropolifan police courts, she 2 & 3 Viet, 
c. 71, s. 36; and in the case of Juve- 
nile offenders charged with simple 
larceny, see 10 & 1 1 Viet. c. 82, s. 5. 
See also 18 & 19 Viet. c. 126, ss. 5, 
6, as to bailing persons charged 
with larceny, &c., under that Act. 
And 22 Viet c. 33, enabling coroners 


FP 2 
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It is to be understood, however, that in this matter the 
Court of Queen’s Bench exercises a paramount jurisdic- 
tion ; — ^having authority to bail, not only in cases whine 
the charge is originally before that court, but also in cases 
where it is brought before justices of the peace, and bail is 
refused by them. Nor is there any limit whatever to the 
power of the Queen’s Bench in this pai*ticular : for [that 
court (/w), — or any judge thereof, in time of vacation (w), — 
may bail for any crime whatsoever, be it treason (u), mur- 
der (p) or any other offence, according to the circum- 
stances of the case.] It is not usual, however, either for 
the Court of Queen’s Bench, or for magistrates, to admit 
to bail in any case of felony, except under circumstances 
of a special and favourable kind (q). 

Supposing no bail to be allowed, or none to be found by 
the accused, he is then to be committed by warrant of the 
justice, or justices (r), to the common gaol or house of 
correction, to be there safely kept until delivered by duo 
course of law (s). [But this imprisonment is only for safe 
custody, and not for punishment ; and therefore, in this 
dubious interval between the commitment and trial, a pri- 
soner ought to be treated with the utmost humanity ; and 
neither be loaded with needless fetters, nor subjected to 
other hardships than such as arc absolutely requisite for 
the purpose of confinement.] 


to admit to bail persons charged with 
manslaughter, by the verdict of a 
coroner’s jury. 

(in) 2 Inst. 189; Latch. 12; Vaug. 
167 ; Comb. Ill, 298; I Com. Dig. 
496. 

(n) Skin. 683; Salk. 106; R. v. 
Dalton, Stra. 911; I Com. Dig. 497. 

(o) In the reign of Queen Eliza, 
beth, however, it was the unanimous 
opinion of the judges, that no court 
could bail a person committed, on 
a charge of high treason, by any of 
the queen’s privy council. (1 Anders. 
298.) 

(p) Antiently felonious homicide, 


seems to have been an exception. 

Jn omnibus ptacitis de felonid sofet 
ancHsatus per phgios dimitti, pntter- 
pianilo de homicidio.** (Gian. 
1. 14, c. 1.) ^'}f&tendum tamen quod, 
in hoc placitOf non solet aecusalut per 
plegios dimitti, nisi ex regia potestulis 
beneificio.** ^ilbid. c. 3.) 

{q) See Barronet's case, 1 Dears- 
ley’s C. C. R. 61. 

(r) 1 1 & 12 Viet. c. 42, s. 25. The 
form of this warrant is prescribed by 
the schedule to the Act. 

(«) See the law as to the place of 
commitment, more fully stated, sup. 
vol. III. p. 234. 
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In either easc^ whether of bailing or commitment, the 
accused is entitled to demand, from the person having the 
custody of the same, copies of the examinations (dr deposi- 
tions) on which he shall have been bailed or committed (<)» 
upon payment for them at a reasonable and prescribed 
rate. And the justice or justices arc also empowered, in 
cither case, to bind over by recognizance the prosecutor 
and witnesses to appear at the next assizes or sessions of 
the peace, at which the accused is to be tried, then and 
there to prosecute or to give evidence. And the several 
recognizances so taken, together with the written informa- 
tion (if any) ; the de2)Ositions ; the statement of the ac- 
cused ; and the recognizance of bail (if any) ; — the justice 
or justices are rcfiuired to deliver, or cause to be delivered, 
to the pro2)er officer at such assizes or sessions, before 
or at the oi)eniiig of the comt, on the first day of its 
sitting (? 0 . 

(^) 11 & 12 Viet. c. 42, s. 27. See examining justice, coroner, or other 

(iiu'cn V. Lord Mayor of London, 5 officer in whose custody the indict- 

Q. B. 555 ; R. v. Davies and others, ment or inquisition against the per- 

1 L. M. & P. 323. son iliargcd may be, — must^ forth- 

(n) 11 & 12 Viet. c. 42, s. 20. By with transmit to the proper officer 

19 & 20 Viet. c. 16, where any per- of the Central Criminal Court any 

son shall have been committed or recognisances, depositions, exarni- 

held to bail for any felony or nations or informations relating to 

misdemeanor alleged to have been the offence charged, to be kept 

committed out of the jurisdiction of among the records of the Central 

the Central Criminal Court, (as to Crim|pal Court. And the gaoler or 

which, vide sup. p, 396,) — the keeper of any gaol or house of cor- 

Queen*s Bench, (or any judge there- rection, in which the person charged 

of in vacation,) may if it is confined, is, without writ of 

appear expedient^^jj^^the ends of corpus or other writ for that purpose, 

justice, order the trial of such per- to cause such person to be removed 

son to take place at the Central to Newgate. (19 & 20 Viet. c. 16, 

Criminal Court. In stifll case, the s. 4.) 



438 


BOOK VI. — OF CRI31FS. 


CIIArTER XVITI. 

OF THE SEVERAL MODES OF PROSECUTION. 


[The next step towards the punishment of offenders is 
tlieir prosecution, or tlie manner of their fonnal accusa- 
tion (a) : and this is cither upon a previous finding of the 
fact by an inquest or grand jury, or without such previous 
finding. Tlie former way, is either by presentment or by 
indictment. 

I. A presentment, generally is a very comprehen- 

sive term ; including not only presentments properly so 
called, but also inqiiisitions of office, and indictmenls by 
a grand jury. A presentment, properly speaking, is the 
notice taken by a grand jury, of any offence from their 
own knowledge or observation, without any bill of indict- 
ment, laid before them at the suit of the Crowm (6) : — as 
the presentment of a nuisance, a libel, and the like ; upon 
which the officer of the court must aftenvards frame an 
indictment, before the party presented can be put to answer 
it(c). An inquisition of office is the act of a jury sum- 
moned by the proper officer to inqtflre of waiters relating to 
the Crown, upon evidence laid before thenf {d ).] Such in- 
quisitions [may be afterwards traversed and examined (e); 
as particularly the coroner’s inquisiti(fll of the death of a 
man, when it finds any one guilty of homicide : for, in such 
cases, the offender so presented must be arraigned upon 

I 

(а) Vide sup. p. 424. {d) Vide sup. p. 72. 

(б) Lamb. Eirenarcli. 1. 4, c. 5. (e) Jervis on Coroners, 282. 

(r) 2 Inst. 739. 


o 
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[this inqiiisitioiL and may dispute tlic Iriitli of it: wliieli 
brings it to a kind of indictment, the most usual and effec- 
tual means of prosecution, and into which we will there- 
fore inquire a little more minutely. 

IT. An indictment is a witten accusation of one or more 
})crsons of a felony or misdemeanor, preferred to, and pre- 
sented upon oath by, a grand jury (/). To this end tlie 
sheriff* of every county is] directed by a*prece}>t, issued for 
the purpose, [to return to every session of the peace, and 
every commission of oyer and terminer, and of general gaol 
delivery, twenty-four good and loyal men of the county (^), 
— to inquire into, present, do, and execute all those things 
which, on the part of] our lady the queen, [shall then and 
there be commanded them (A).] At the sessions of the peace, 
their qualification is fiu*thcr regulated by stat, 6 Geo. IV. 
c. 50, s. 1, and is the same as required for common jurors in 
the trial of civil causes {%), At courts of oyer and terminer 
and general gaol delivery, their qualification is not abso- 
lutely defined bylaw: [they ought to be freeholders, but to 
what amount is uncertain ( 7 ). Upwever, they are usually 
gentlemen of the best figure in the county (A). As many as 
appear upon this panel are sworn upon the grand jury, to 
the amount of twelve at the least, and not more than 
twenty-three, that twelve may be a inajonty(/). AVliich 
number, as well as the constitution itself, we find exactly 
described so early as the laAvs of King Kthclred(»z); — 

Exeunt seniores diiodecim thani, et prcefecUts aim eis, 
et jurent sup^ sancti^^ir^im quod eis in manus datur, 
• 

(/) In tho case of a Quaker, (g') Prior to the statute 6 Geo. 4, 
Moravian or Separatist, the pre- c. 50, the words “ some out of every 
sentment of the grand juror may be hundred ” used to be added here, 
upon solemn affirmation. (Vide sup. (h) 2 Hale, P. C. 154. 

vol. 11 . p. 353.) As to its being (i) Vide sup. vol. iii. p. 625. 

unnecessary in legal proceedings to (j) 2 Hale, P. C. 155. 

state the fact that certain juro||made (/c) See 1 Chit. Cr. L. p. 238. 

affirmatioii, see 6 & 7 Viet. c. 85, (/) R. v. Marsh, 0 Ad. & El, 236 

s. 2. • (m) Wilk. LL. Aiigl. Sax. 117. 



440 


BOOK VI.— OF CRIMES. 


\_quod nolint ullum innocentem accusare nec aliquem noxiurn 
celare.^^ In the time of King Kichard the first (according 
to Hovcden), the process of electing the grand jury, 
ordained by that prince, was as follows: — four knights 
were to be taken from tlie county at large, who chose 
two more out of every hundred; which two associated 
to themselves ten other principal freemen, and those 
twelve were to answer concerning all particulars relating 
to their own district. This number was probably found 
too large and inconvenient;] but the traces of this insti- 
tution long remained : for until dispensed with by 6 Geo. 
IV. c. 50, s. 13, it was held to be necessary that some 
of the juiy should be summoned out of every hundred(w). 
[This grand jury are previously instructed in the articles 
of their inquiry, by a charge from the judge who pre- 
sides upon the bench. They then withdraw to sit and 
receive indictments, which arc preferred to them] in 
the name of the Queen, [but at the suit of any private 
prosecutor : and they are only to hear evidence on behalf 
of the prosecution (o) : for the finding of an indictment, is 
only in the nature of * inquiiy^or accusation, which is 
afterwards to be tried and detennined; and the grand 
jiuy are only to inquire upon their oaths, whether there be 
sufficient cause to call upon the party to answer it (p). A 


(m) 2 Hale, P.C. 154; 4 Bl. Com. 
803. 

(o) By 19 & 20 Vlct. c. 54, the 
foreman is authorized to administer 
an oath, (or aHirmation where such 
is allowed by law,) to all persons 
appearing before the grand jury to 
give evidence. Before this Act, 
such persons had to be sworn in 
open court. 

(p) Upon an indictment for high 
treason against the Earl of Shaftes- 
bury, in the year 1681, the evidence 
was given in public before the grand 
jury at the Old Bailey, and the 
gentlemen of the Jury expressing 


some doubts with regard to the 
legality of the proceeding. Lord 
C. J. Pemberton and C. J. North 
both declared that it had always been 
tjm practice to examine the witnesses 
publfb4y bcQircvthc grand jury, 
whenever it hiM been requested by 
those who prosecuted for the king. 
(3 Harg. St. Tr. 417 ) But it is 
apprehended this is the last instance 
of such a prdSedure. (Christian’s 
Blackstone.) It seems that an im- 
proper mode of swearing the wit- 
nesses before a grand jury, will not 
vitiatf^the indictment. R. v. Russel, 
1 C|r. & M. 247. 
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[grand jury, however, ought to be tliorougldy convinced of 
the truth of an indictment, so far as their evidence goes : 
and not to rest satisfied merely with remote probabilities : 
a doctrine tliat miglit be applied to very oppressive pur- 
poses (9).] By a recent statute also, 22 & 23 Viet. c. 17, 
passed to prevent vexatious indictments, no bill of indict- 
luent shall be presented to the grand jury or found by 
them for offences of a certain description, unless there 
is such security given as in the Act mentioned against 
vexation in the proceeding, or unless it shall have been 
j)receded by such circumstances as in the Act mentioned 
and therein considered as a check on vexation (r). 

[The grand jury are sworn to inquire only for the body 
of the county, pro corpore comitatus,^ but for no other pai-t 
of the kingdom, [and therefore they cannot regularly in- 
quire of a fact done out of the county for which they arc 
sworn, unless particularly enabled by Act of Parliament. 
And to so high a nicety was this mattei* antiently carried, 
that where a man was wounded in one county and died in 
another, the offender was at common law indictable in 
neither, because no complete act n){ felony was done in any 
one of them:] but by statute 2 & 3 Edw\ VI. c. 24, he 
might be indicted in the county where the party died ; and 
by statute 7 Geo. IV. c. 64, (repealing that of Edward the 
sixth,) he is now indictable in either county. Also by 24 
& 25 Viet. c. 100, s. 10, if the felonious stroke, poisoning, 
or other hurt be in England or Ireland, and the death on 
the sea, or out of England or Ireland, or vice versa — the 
offenders and their a^JccIssories may be indicted in the 

(y) St. Tr. iv. 1S3. by recognizance to prosecute, or give 

(r) The offences specified in the evidence, or the accused having been 
Act are the following: — Perjury, committed to or detained in cus- 
subornation of perjury, conspiracy, tody, or bound by recognizance to 
obtaining propert^ by false pre- appear, &c., or the indictment having 
tcnces, keeping a gambling house, been preferred by the direction of 

keeping a disorderly house, and any such court, judge, or public func- 
indecent assault. The security con- tionary as referred to in the Act. 
sists in the prosecutor being bound 
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county or place Avhere cither the deatli, stroke, poisoning, 
or hurt shall happen (r). [And so in some other cases; as 
particularly where treason is committed out of the realm, 
it may be inejuired of] in the Queen’s Bench, in any 
county where that coiiit sits : or, under a special commis- 
sion of oyer and terminer, [in any county within the 
realm, as the Crowm shall direct, in ])ursuance of statutes 
2f) Hen. VIIT. c. 13;] 28 Hen. VI JI. c. 15; [35 Hen. 
VIII. c. 2, and 5 & 6 Edw. VI. c. 11 (s).] So, under 
42 Geo. III. c. 85, all offences committed by persons em- 
ployed by the Crown in any station abroad, in the exer- 
cise or under colour of their office, may be ])rosecutcd in 
the Queen’s Bench in England {t). So, also, offences 
committed at sea, or within the Admiralty jurisdiction 
made by 4 & 5 Will. IV. c. 33, s. 22, and 7 & 8 Viet, 
c. 2 (m), — may be inquired of and determined in our own 
courts of assize, oyer and terminer, and gaol delivery (a:). 
To which we may add that by 24 & 25 Viet. c. 94, s. 7, 
the offence of a person accessory to any felony, wholly 
committed within England or L’cland, may be tried by 
any court having jurisdiction to try the principal felony, 
or to try any felonies committed in any coimty or place 
in which the act making such person accessory was com- 
mitted ; and that in every other case, an accessory may be 
tried by any court with jurisdiction to try his principal, or 
to try any felonies in the place where the accessory was 
apprehended, — wdicrevei* the principal felony was com- 


(r) This provision re- enacts 9 Geo. 
4, c. 31, 8. 8 (repealed by 24 & 23 
Viet. c. 95). As to its construction, 
see Reg. v. Lewis, 1 Dears. & B. 
182. By 28 & 24 Vict. c. 122, the 
colonies may make a similar enact- 
ment. 

(s) Another Act of 33 ITen. 8, c. 
23, is repealed by 9 Geo. 4, c. 31. 

(0 And see 11 & 12 Will. 3, c. 
12 ; and 8 East, 31. 

(k) And see 17 & 18 Vict. c. 104, 


S.CG7, by which offences committed 
by British se(tfltenf out of her majes- 
ty’s dominions, ^are to be deemed 
to have been committed within the 
Admiralty jurisdiction. 

{x) Vide sup^. 392. In certain 
cases, however, 12 & 13 Vict. 
c. 96, offences committed within the 
Admiralty jurisdiction, may be tried 
in the courts of the colony, (includ- 
ing IndiOf see 23 & 24 Vict. c. 8$,) 
where the person is charged. 
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inittcd. INIorcovor any indictable offence, mentiorted in 
any of the Acts passed in the year 1861 for the consoli- 
dation of the statute law relating to offences against the 
Iverson, to larceny, to malicious injuries to property, to 
coinage offences, and to forgqjy, which shall be committed 
within the admiralty jurisdiction of England or Ireland, 
may be dealt with, inquired of, tried and determined 
in any county or jdace in which the offender shall be 
apprehended or be in custody (;y). In addition to which, 
there are to be found in the statute book, a variety of other 
and more specific exceptions from the principle that an 
olFcnder must be indicted and tried in the county in which 
the offence is committed, — which have been introduced 
from time to time, to prevent the failure of justice, or to 
jmnnote its convenient administration (z). There arc also 
the following more general provisions. By 38 Geo. III. 
c. 52, where an offence has been committed within a county 
corporate (a), the indictment may be preferred to the 
jury of tlie next adjoining county (6), By 7 Geo. IV. 
c. 64, s. 12, where any felony or misdemeanor shall be 

(y) See 24 & 2d Viet. c. 100, s. the excise, 7 & 8 Geo. 4, c. 53, s. 43, 
08; c. 06, s. 115; c. 07| #• 72; c. 00, — As to offences committed in coaches 

s 36 ; c, 98, s. 36. or vessels, 7 Geo. 4, c. 64, s. 13. (See 

(a) See as to the offences of ex- Sharpe’s case, 1 Dcarsley’s C. C. 11. 
iorlion, 31 Eliz. c, 5, s. 4, (ct 2 Chit, 415.) — As to offences against the Post 
Cr. Law, 294, ii.)— As to robberies. Office, 7 Will. 4 & 1 Viet. c. 36, s. 
^c. in Newfoundland, 10 Si ll WiW.S, 37,— -As to offences against the cus- 
c. 25, s. 13. — As to burning ships, <Jc. toms, 16 & 17 Viet. c. 107, s. 304.— 
out of the realm, 12 Geo. 3, c. 24, s. As to offences committed on British 
2. — As to i» India, 13 ships, 18 & 19 Viet. c. 91, s. 21. (Sec 

Geo. 3, c. 63.— A# to seducing sol- The Queen e. Lopez, 27 L. J. (M. 
diets, 8fc., 37 Geo. 3, c. 70, s. 2 ; 57 C.) 48.) 

Geo. 3, s. 7.— As to offences against (a) Vide sup. p 137. This enact- 

53 Geo. 3, c. 108, 8. 24 ; ment does ^not extend to London, 

55 Geo. 3, c. 184, a. 8, — As to Fo- Westminster or Southwark. (Sec 
reign Enlistment Act, 59 Geo. 3, c. 69, 38 Geo. 3, c. 52, s. 10; 5 & 6 W’ill. 

B. 9, — As to offences by pilots, 1 & 2 4, c. 76, s. 109.) 

Geo. 4, c. 75, s, 22. — As to escapes, {b) As to the indictment in such 

prison breach, and rescue, 4 Geo. 4, cases, sec 14 & 15 Viet. c. 100, s. 

c. 64, s. 44. — As to offences against 23. 
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comnlittcd on the boundary or boundaries of two or 
more counties, or within the distance of five hundred 
yards of* any such boundary or boundaries, or sh*all be 
begun in one county and completed in another,— every 
such felony or misdemear^r may be d(jalt with and 
tned in any of the counties (c). And by 4 & 5 Will. 
IV. c. 36, s. 3, it is provided as to all offences com- 
mitted within tlie jurisdiction of the “ Central Criminal 
(^ourt”(^/), that the whole metropolitan district over which 
it extends shall be considered, for the i^^rpose of indict- 
ment, as one county (e). Besides all which, it is to be 
remarked in reference to this subject, that, independently 
of legislative provision, it is in the nature of some offences 
to admit, at the common law, of inquiry and trial in more 
counties than one. Thus in treason committed wdtliin the 
realm, the indictment may be in any county, in which any 
one overt act can be proved (/); and in conspiracy, in 
any county in which any act may have been committed in 
furtherance of the common design {y). So if a man com- 
mit a simple larceny in one count>’^, and carry the goods 
with him into another, he may be indicted in cither : for 
the law considers this as a taking in both (A). 


(c) As to this provision, see R. v, 
Mitchdl, 2 Gale & D. 274. 

(d) As to this court, vide sup. p. 
39G. 

(c) The jurisdiction of this court 
also comprises offences committed 
at sea, (vide sup. p. 892). It may 
be observed here, that persons con- 
victed in this court on an indictment 
or inquisition removed thither under 
10 & 20 Viet. c. 16, may, (by sect 
10 of that Act,) be sentenced and 
punished either in the county where 
the offence was committed, or at any 
place within the jurisdiction of the 
Central Criminal Court 
(/) Deacon’s case, Foster, 10. 

(g) R, 0 . Brisac and Scott, 4 East, 
164. 


(70 1 Hale, P. C. 507 ; 2 Hale, 
P. C. 163 ; 4 Bl. Com. 305. Also 
by the Larceny Act, 1861 (24 & 25 
Viet c. 06, s. 1 14), if property be 
stolen or otherwise feloniously taken 
in one part of the united kingdom, 
and the oflender afterwards have it 
iiPdiis, possession in any oi/ter part 
of the unitcd^ip2;^lom, — he may be 
dealt with for larceny or theft in 
that part where he shall so have 
such property, as if he had actually 
stolen or feloniously taken it there. 
And a receiver of stolen property 
may be dealt with in that part of the 
united kingdom where he shall re- 
ceive the property, as if it had been 
originally stolen there. 
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the grand jury have heard the evidence, if they 
think it a groundless accusation, they used formerly to 
indorse on the back of the bill ignoramus^'* or tve know 
nothing of it : intimating that though the facts might pos- 
sibly bo true, that truth did not appear to them ; but now 
they assert in English more absolutely, not a true bill,” 
or (which is the better way) not found,” and then the] 
bill is said to be thrown out,” and the [party is dis- 
charged without further answer (i). But a fresh bill may 
afterwards be preferred to a subsequent grand jury(y) 
On the other hand, if they are satisfied of the truth of the 
accusation, they indorse upon it, a true bill anticntly 
“ billa vera.^^ The indictment is then said to beyb?/w^/; 
and the party stands indicted. But to find a bill, there 
must at least twelve of the jury agree : for so tender is 
the law of England of the lives] and liberties [of the 
subjects, that no man can be convicted at the suit of the 
Crown] upon an indicitment, [unless by the unanimous 
voice of twenty-four of his equals and neighbours ; that 
is, by twelve at least of the grand jury, in the first place, 
assenting to the accusation ; and afterwards by the whole 
petit jury, of twelve more, finding him guilty upon his 
trial. But if twelve of the grand jury assent, it is a good 
presentment, though some of the rest disagree ( A J.] And 
the indictment when so found (or not found, as the case 
maybe) is then returned, or [publicly delivered into couil; ; 
and the finding of the jury openly proclaimed. 

Indictments must have a precise and sufficient cer- 
tainty;] and, jn 4Jieir margin, they always mention the 
county in whicl^the offence was committed : which is done 
by way of venue (1), that is, by way of indicating from 

(f) Vide post, j). 487f II* (^). If against the same person for the same 
the bill be fhrown out by the grand offence, at the same assizes or ses- 
Jury, the party must be discharged sions. (R. t>. Humphreys, I Car. & 
without the payment of any fees. Mar. 601.) 

(8 8f 9 Viet. c. 114.) {k) 2 Hale, P. C. 161. 

{j) If the grand jury at the as- (/) As to venue in civil cases, vide 
sizes or sessions have thrown o^t a rup. vol. iii. p. 595, 
bill, they cannot find another bill 
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^hat ‘county tlie jurors came, by whom the indictment was 
found. In the body also of this instrument there was for- 
merly always inserted, — by way of more particular venue, 
and to indicate the place from whence the petit jury, who 
arc afterwards to try the fact, would, according to the 
antient usage, have been summoned (m), — an allegation of 
the town, hamlet, or parish, in which the fact is supposed 
to bo committed, as well as of the day of its commission (?/). 
Kilt by 14 & 15 Viet. c. 100, s. 23, it is now unnecessary to 
state any venue in the body of the indictment; but tlie 
county in the margin shall be taken to be the venue for all 
the facts : cxccj^t where it is requisite to state a place by 
way of local description, and not merely as venue; in 
which case the place shall still be stated in the body of the 
indictment. So, by the same statute (sect. 24) an omis- 
sion in the indictment to state the tlmey or any imperfect 
statement of it,— where" time is not of the essence of the 
offence, — shall not cotistitute any objection (o). But cases 
occasionally occur in which time is of the essence of the 
offence, for example, [where there is any limitation in 
point of time assigned for the prosecution of offenders. 
As by tlie statute 7 Will. III. c. 3, which enacts, that no 
prosecution shall be had for any of the treasons or mis- 
prisions therein mentioned (except an assassination, de- 
signed or attempted, on the person of the sovereign), 
unless the bill of indictment be found within three years 
after the offence committed ( p) ; and, in case of murder, 
the time of the death must be laid within a year and 
a day after the mortal stroke was given J 


(m) At common law, the petit jury, 
who were to try the fact in issue, 
were summoned from the particular 
place where the fact in issue oc- 
curred. (See Hawk. P. C. b. 2, 
c. 23, 8. 92.) But this principle is 
now obsolete with regard to both 
civil and criminal proceedings. And 
by 6 Geo. 4, c. 50, s. 13, they are 
now to be summoned from the body 


of the county ; and not even from 
any particular hundred within the 
same. (Vide sup. vol. iii. p. 623, 
n.) 

(n) See R. V. Brookes, 1 Car. & 
M. 543. 

(o) The law seems to have been 
nearly the same, even before this 
statute. 4 Bl. Com. 306. 

(p) Foster, 249. 
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III other respects, also, indictments must have a precise 
and sufficient certainty. [By statute 1 Hen. V. c. 5, all 
indictments must set forth the Christian name, feurnaine, 
and addition- of the state and degi’ee, mystery, town, or 
place, and the county of the offender ; and all this to iden- 
tify his7?er5on(y);] but if his name be unknown, and he 
rcftise to disclose it, an indictment against him as a person 
whose name is to the jurors unknown, but who is person- 
ally brought before them by the keeper of the prison, is, 
notwithstanding this enactment, sufficient (r). And now 
by 14 & 15 Viet. c. 100, s. 24, no want of, or impertection 
in, the addition of tlic defendant shall vitiate the indict- 
ment ; nor the designation of any person by a name of office 
or other descriptive appellation, instead of by his proj er 
name. [The offence itself must also be set foi*th with 
clearness and certainty (s ) ; and in some crimes pai*ticular 
w^ords of art must be used, which are so appropriated by 
the law to express the precise idea which it entertains of 
the offence, that no other words, hoAvever synonymous 
they may seem, are capable of doing it. Thus in treason, 
tlic facts must be laid to be done treasonably and 
against his allegiance antiently, proditorii ct contra 
ligeanticR sucB dchitum f else the indictment is void, Jn 
indictments for murder, it is necessary to say that the 
party indicted murdered,” not killed” or slew,”) 
the other ;] which, till the statute 4 Geo, II. c. 26, directing 
all proceedings in courts, concerning the law and adminis- 
tration of justice, to be in English; [was expressed in 
Latin by the yord murdramV’* In all indictments for 
felonies, the adverb feloniously,” felonicir must be 
used; and for burglaries, also burglariier^^’* or in English, 

burglariously and all these ip ascertain the intent. In 
rapes, the word rapuit,^ or ravished,” is necessary, and 

(^) In case of an indictment (r) Anon., R. & R. C. C. R. 489. 

against a corporation, its name of {$) See Reg. v. Rowed, 3 Q. B. 
incorporation may be used. (2 Gale 180. 

& D. 236.) • 
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must not be expressed by any periphrasis; in order to 
render the crime certain. So in larcenies, also, the words 

felonici cepit et asportavit^^ feloniously took and car- 
ried away,” are necessary to every indictment ; for these 
only can express the very offence (0«] addition to 
which we may remark, that where the offence is created 
by jin Act of Parliament, the very words of the Act, con- 
taining the description of the offence, should be exactly 
pursued (m). 

The precision indeed of our pleadings, (whether in crimi- 
nal or civil cases,) has ever been remarkable ; and up to a 
recent period was carried to an extravagant length, tending 
to an excessive subtlety, and overstrained observance of 
form, very prejudicial to the interests of justice. Tliis 
blemish on our jurisprudence, (the result, it must be ob- 
served, of an overweening attachment to a right principle,) 
it has been the constant effort of modem legislation to 
efface ; though the stops of that improvement have been 
cautious and progressive. To do justice to the subject, it 
will be necessary to refer briefly to the several refomatory 
provisions, or such of them as are of principal importance ; 
but any extended notice of the former state of the law will 
not be requisite ; as the very statement of these provisions 
will in general suffice to explain, at the same time, the 
nature of the formal grievances and abuses which it is 
their object to extirpate. 

To pursue then the 'order that we adopted when the 
several offences themselves were under consideration, our 
enumeration of the modem enactnM>nts,^s |jo the mode in 
which the offence is to be charged, may be'as follows. 

By 24 & 25 Viet. c. 100, s. 6 (u), it shall not be neces- 
sary, in any indictment fpr murder or .manslaughter, to 

(t) See R. V. Crighton, R. & R. C. C. R. 132.' 

C. C. R. 62. So also it is essential (u) See R. v. Jukes, 8 T. R. 336. 

to state in an indictment for larceny, (v) Re-enacting 14 & 13 Viet. c. 

who was the owner of the article 100, s. 4, repealed by 24 & 25 Viet, 
stolen. See Sill's case, I Dearsley’s c. 9^. 
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set forth the manner in which, or the means by which, the 
deatli was caused : but, hi murder, it shall be sufficient to 
charge that the defendant did feloniously, wilfully, and of 
his malice aforethought, kill and mm*der the deceased ; 
and, in manslaughter, to charge that the defendant did 
feloniously kill and slay the deceased (x). 

By 14 & 15 Viet. c. 19, s. 5, if, on an indictment for any 
felony, except murder and manslaughter, the indictment 
shall allege that the defendant did cut, stab, or wound any 
person ; and the jury shall be satisfied that he is guilty of 
the cuttlnf/, stabbing, or wounding^ but not satisfied that 
he is guilty of the felony, — he may be acquitted of the 
felony, and convicted of the cutting, stabbing, or w^ound- 
ing, and punished as if he had been indicted for that 
offence (jy). 

By 24 & 25 Viet. c. 96, s. 92 (-cr), in every indictment 
containing a charge of feloniously stealing property, it 
shall be lawful to add a count for feloniously receiving the 
same property knowing it to have been stolen ; and in 
any indictment for feloniously receiving property knowing 
it to have been stolen, to add a count for feloniously 
stealing the same property ; and where any siicli indict- 
ment shall liave been found, the j)rosccutor shall not be 
put to his election, but the jury may find a verdict of 
guilty upon either count. And where such indictment 
shall be found against two or more persons, the jury may 
find all or any guilty upon either count : or one or more 
guilty or one count, and the other or others On the oih('T 
count (a). # ♦ * 

By 24 & 25 Viet. c. 96, s. 5(i), it shall be la\vful 1o 
insert several counts in the same indictment against the 


(x) As to felonious homicide, vide 
sup. p. 143 et seq. 

(y) As to wounding, &c., vide sup. 
p. 164. 

(z) Re-enacting 11 & 12 Viet. c. 
46, B. 2, repealed by 24 & 25 Vict. 

VOL. ly. 


c. 95. 

(fl) As to larceny, vide sup. p. 
196 et seq. 

(6) Re-enacting 14 & 15 Vict. c. 
100, 8. 16 ; also repealed by 24 & 25 
Vict. c. 95. 


G G 
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same person, for any number of distinct acts of stealine:, 
not exceeding three, wliich may have been committed l)y 
him against the same person, within six calendar montlis 
from the first to the last of such acts; and to proceed 
thereon for all or any of them (c). 

By 24 & 25 Viet. c. 96, s. 6, if, upon the trial of any 
indictment for larceny, it shall appear that the property 
alleged to have been stolen at one time was taken at dif- 
ferent times, the prosecutor shall not by reason thereof be 
recjuired to elect upon which taking he will ])rocecd, unless 
it shall a])pear that there were more than three takings, o»* 
that more than the sj)ace of six calendar months elapsed 
between the first and the last of such takings; and, in 
either of these last-mentioned cases, he shall be required 
to elect to proceed for such number of takings, not exceed- 
ing three, as appeiir to have taken place within such period 
of six calendar months (e^). 

By the same Act, sect. 41, if, on an indictment for 
robbery^ it shall appear to the jury that the defendant did 
not commit robbery, but that ho did commit an assault 
with intent to rob, he shall not be thei’eby entitled to be 
acquitted ; but the jury sliall be at liberty to find him guilty 
of such assault, find he shall be punished as if he had been 
indicted for an offence of that description (c). 

By the same Act (/), in any indictment for any offence 
under the Act committed after a previous conviction, it 
shall be sufficient after charging the subsequent ofience, 
to state that the offender wasv at a certain time and place 
convicted of felony, indictable niisdfftnmnor, or of an 
ofience punishable upon summary conviction (as the case 
may be), without otherwise describing the offence of whicJi 
he was so convicted. 


(c) As to counts t vide sup. vol. iii. 

р. 605. 

(d ) Re-enacting 14 & 15 Viet. c. 
100, 8. 17, repealed by 24 & 25 Viet. 

с. 95. 

(e) Re-enacting 14 & 15 Viet. c. 


100, 8. 1 1, also repealed by the above 
Act. As to robbery, vide sup. p. 
209. 

(/) 24 & 25 Viet. c. 96, s. 116, 
re-enacting 12 & 13 Viet. c. 11, s. 4, 
repealed by 24 & 25 Viet. c. 95.# 
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l>y 12 & l.‘l Viet. c. 108, s. 15, in an indictment or other 
criininnl ]>roceodinjv against any collector or assistant over- 
sc('r appointed by the Poor-law board, embezzlement or 
theft, of the ])arish money or ]iro})ei*ty, — he shall be deemed 
and taken to be the. servant of the in liabitants of the parish, 
and shall be so described ; and it shall be suflicient to state 
any such money or pro))ei*ty to belong to the inhabitants 
of su<di parish, without the names of any such inhabitants 
being spi^cified. 

By 14 15 Viet. c. 100, s. 18, it is cnactccf, that incases 

of embezzlement and obtaining money by false pretences { (j)^ 
the indictment shall bo sustained by proof that the offender 
embezzled or obtained any piece of coin, or any bank note, 
or any portion of the value thereof, although such piece of 
coin or bank note may have been delivei*ed to him in order 
that some pait of the value tlioreof should be returned to 
the party deUvcring the same, or any other person, and 
should have been returned accordingly. 

By 24 & 25 Viet. c. 96, s. 72, if, upon the trial of any 
person indicted for embezzlement, orfraudident ap]dication 
or dis])ositi(jn of jiroperty, it shall be proved that he took 
the property in any such manner as to amount in law to 
larceny, he shall not by reason thereof be entitled to be 
accpiittcd, but the jury shall be at liberty to find that he is 
not guilty of the embezzlement, fraudulent applicatRn or 
disposition, but is guilty of simple larceny, or of larceny as 
a ckn’k, servant, or person employed for the purpose or in 
the capacity of a clerk or ^orvant, or person employed in 
the public service *^r police, as the case may be; and he 
shall be liable to be punished as if he had been indict^ul 
for such larceny. And so also, rice versa, if upon the trial 
of any person indicted for larceny, it shall be proved that 
he took the property in any such manner as to amount in 
law to embezzlement, fraudulent application or disposition, 
he shall not by reason thereof be entitled to be acquitted, 

^ (^) As to obtaining money^mder false pretences, vide sup. p. 229. 

G 6 2 
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but the juiy may find that he is not guilty of larceny, but 
is guilty of embezzlement, fraudulent application, or dis- 
position ; and he shall be liable to be punished as if he had 
been indicted for such offence (i). 

By sect. 88 of the same Act, in any indictment for 
obtaining or attempting to obtain property by false pre- 
tences, it shall be sufficient to allege that the party accused 
did the act with intent to defraud, without alleging an 
attempt to defraud any particular person, or any owner- 
ship. ^ 

By 11 & 12 Viet. c. 88, s. 5, in any indictment for felony 
or misdemeanor with respect to the Post Office^ it shall be 
sufficient to lay the property in, and state the same to be- 
long to, and the act to have been committed with intent to 
injure or defraud, Her Majesty’s Postmaster-General 
and in aU indictments concerning the department of tlie 
Post Office, the postmaster-general may be so described 
without further name or description (/O* 

By 24 & 25 Viet. c. 96, s. 94 (/), if upon the trial of 
two or more persons Indicted for jointly receiving any 
property^ knowing it to have been stolen, it shall be proved 
that one or more of sucli persons separately received any 
part or parts of such property, it shall be lawful for the 
jury to convict upon such indictment such of the persons 
as slftill be proved so to have received the same. 

And because it freqtjently happens that the principal in 
a felony is not in custody or amenable to justice, although 
several receivers at different times of property, (the subject 
of such felony,) may be in custody w alienable to jus- 
tice, it is, for prevention of several trials, enacted, — by 

(i) Framed on 14 & 15 Viet. c. (Ar) As to larcenies in relation to 
100, a. 13, repealed by 24 & 25 Viet. the Post Office, vide sup. p. 218. 
c. 25. The verdict must not be taken (/) Re-enacting 14 & 15 Viet. c. 

g^nerdlly ; in such case, see The 100, s. 14, repealed by 24 & 25 Viet. 
Queen V. Gorbutt,26 L. J., M. C. 47. c. 95. As to receiving stolen pro- 
Aa to embezzlement, vide sup. p. perty, vide sup. p. 220. 

213 et seq. ' 
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sect. 93 of tlic same Act(»*), — that Avhcnevcr any property 
lias been stolen, taken, extorted, obtained, embezzled, or 
otherwise disposed of in a felonious way, any number of 
receivers thereof at different times, may be charged with 
substantive felonies in the same indictment, notwithstand- 
ing the principal felon shall not be included in the same 
indictment, or shall not be in custody or amenable to jus- 
tice (n). 

By 24 & 25 Viet. c. 97, s. 60, it shall be sufficient in 
any indictment for any offence against that Act, where it 
shall be necessary to allege an intent to injure or defraud^ 
to allege that the party did the act with intent to injure 
or defraud, without sj)ccifying any ])articu]ar person. 

By 24 & 26 Viet. c. 98, c. 44, in any indictment for 
forging^ altering, uttering, offering, disposing, or putting 
off any instrument, it shall he sufficient to allege that the 
defendant did the act with intent to defraud, without 
alleging an intent to defraud any pailicular person ; and, 
on the trial it shall not be necessary to prove an intent to 
defraud any particular person, but it shall be sufficient to 
])rove that the defendant did the act ndth an intent to de- 
fraud (o). 

By 11 & 12 Viet. c. 12, for the better security of the 
Crown and government of the imited kingdom, it is pro- 
vided (sect. 5), that in any indictment for felony under 
that Act, it shall be lawful to change against the offender 
any number of the matters, acts or deeds by which the 
compassings, imaginations,’ inventions, devices or inten- 
tions made feS^pious by that Act, or any of them, shall 
have been expressed, uttered or declared ( p). 

By 24 & 25 Viet. c. 99, s. 37, in any indictment for an 
offence against the coin^ committed after a previous con- 

(m) This provision is founded on (o) Framed on 14 & 15 Viet. 
14 & 15 Viet. c. 100, 8. 15, which c. 100, s. 8; repealed by 24 & 25 
was repealed by 24 & 25 Viet. c. 95. Viet. c. 95. As to forgery, vide sup, 

(m) As to acct*«!S()ries after tlu^fact p. 225. 

^nerally, vide sup. p. 120. (p) Vide sup. p. 250. 
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viction for a similar offbnce, it shall bo siiflfioiciit, after 
charging the su})seqiient olFence, to state the siibsl-aii<*(i 
and effect only, omitting the fbnnal part of the indictment 
and conviction foi- the j)rcvioiis offence. 

By 14 & 15 Viet. c. 100, s. 20, in any indictment for 
it shall be sufficient to set forth the substance of 
the offence charged upon the defimdant, and by what 
court or before wliom the oath, or affirmation, or writing 
^ras taken or made or subscribed, — without setting forth 
the proceeding in law or ctpiity, or any part of the pro- 
ceedings ill the course of which such offence was com- 
mitted, and Avithout setting foi*th the commission or 
authority of the court or person before whom it was com- 
mitted (r). 

And by sect. 21, that in every indictment for suhornation 
of pcijuryit shall be sufficient, wliorever such perjury shall 
have been actually committed, to allege the offence of the 
peijured person in such manner as Avoiilcl be sufficient 
in an indictment against him for such j)crjury, and then 
to allege that the defendant unlaAvfiilly, Avilfully and cor- 
ruptly did cause and procure the said person the said 
offence in manner and foim aforesaid to do and commit; 
and Avherever such perjury shall not have been actually 
committed, it shall be sufficient to set forth the substance 
of the offence charged upon the defendant, Avithout setting 
forth or averring any ofithe matters or things thereinbefore 
rendered unnecessary to be set forth or aveiTed in the case 
of Avilful and corrupt perjury, v 

Besides all these, there arc other pr?Nf jfens of a more 
general kind. For 

By 9 Geo. IV. c. 15, all judges at nisi prins, or at any 
court of oyer and terminer and gaol delivery, arc empowered 
to amend the record uj)on Avhich any trial may be pending 
in any indictment or infonnation for any misdemeanor, 
when any variance shall appear between any matter in 


(r) As to perjury and subornation of perjury, vide sup. pp. 321, 323. ' 
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^vniiiig or in pi'int, prodiiced in evidence, and the recital or 
settinjT forth tliereof on the record. And by 11 & 12 Viet, 
c. 46, s. 4, it shall be lawfid for any court of oyer and ter- 
miner and gaol delivery, if such court shall see fit so to do, 
to cause the indictniciit or information for any offence 
Avhatcver, — when any variance shall ai)pear between any 
matter in writing or in print produced in evidence, and 
tJie recital or setting forth thereof in the indi(*.tmerit or 
information ^vhercon the trial is pending, — to be forthwith 
amended in such particular or ])aTliculars by some ofliijcr 
of the coiu*t. And by 14 &®15 Viet. c. 100, s. 1 (»s*)> 
whenever on the trial of any indictment for any felony or 
misdemeanor, there sliall appear to be a vai’iance between 
the statement in such indictment and the evidence offered 
in proof thereof, in the name of any county, riding, divi^^ 
sion, city, borough, town corporate, ]i{irish, township or 
place : or in the name or description of any })erson or 
p(U’sons, or body politic or corjwrate, therein alleged to be 
the owner or owners of any property (real or ])ersonal) 
which shall form the subject of any offence charged therein, 
or therein alleged to be injured or damaged, or intended 
to be injured or damaged, by such offence; or in the 
Christian name or surname, or otlier deserijition whatsoever 
of any jxu’son or persons therein named or d(‘sci*ibed ; fjr 
in the name or description of any matter of thing what- 
soever therein named or described; or in the ownership of 
any property named or desciibeS therein: — it shall be 
lawful for the court before \vhich the trial shall be had, in 
any of the abf^ve iiase!», if* it shall consider such variance 
not material t(? the merits of the case, and that the de- 
fendant cannot be prejudiced thereby in his defence on 
such merits, to order the indictment to be amended, 
according to the proof, by some officer of the court or 
other person ; on such terms as to postponing the trial, to 


(s) As to the effertof this section, 1.32 ; The Quern v. Green, 26 L. J., 

see Sill’s case, 1 Dearsley’s C.C. R. M. C. 17. 
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be had before the same or another jury, as the court shall 
think roasonal)le. 

By 14 & 15 Viet. c. 100, ss. 5, 7, and 24 & 25 Viet, 
c. 98, ss. 42, 48, whenever it becomes necessary, in any 
indictment, to make any averment as to any instrument 
whatever, in writing, print or figures ; — it shall be sufli- 
dent to describe such instrument therein by any name or 
description by which it is usually known, without setting 
forth any copy or fiic-sirnilo. 

Moreover, by 14 & 15 Viet. c. 100, s. 9, if on the trinl 
of any ]ierson charged witfi any felony or misdemeanor, it 
shall appear to the juiy tliat the defendant did not com- 
j)lete the offence, but w\as guilty only of an attempt to 
commit the same, he shall not by reason thereof be enti- 
tled to be acquitted, but the jury may find that he is 
not guilty of the felony or misdemeanor charged, but is 
guilty of an attcm]^t to commit the same,; and he shall be 
jnmished in the same manner as if he had been indicted 
for the attempt. 

By the same statute (sect. 12), if upon the trial of any 
person for any misdemeanor it shall appear that the facts 
given in evidence amount in law to a felony, he shall not 
by reason thereof be entitled to be acquitted of the mis- 
demeanor; and no person tried for sucli misdemeanor 
shall be liable to be afterwards prosecuted for felony on 
the same facts, unless the court shall think fit to discharge 
the jury from giving any verdict, and direct such person 
to be indicted for felony, in wliich case he shall be dealt 
with in all inspects as if he had n&t been put on his trial 
for the misdemeanor. 

By sect. 18, in cveiy indictment in wliich it shall be 
necessary to make averment as to any money, or note of 
the Bank of England or other bank, it shall be sufficient 
to describe such money, or bank note, simply as money ^ 
without specifying any particular coin or bank note ; and 
such allegation, so far as regards the description of the 
property, shall be sustained by tproof of any amoimt of 
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(M)lii or of any bank note, although the particular species 
of coin of which such amount was composed, or the par- 
ticular nature of tlic bank note, shall not be proved. 

J\y sect. 24, no indictment (m) for any offence shall be 
held insufficient for want of the averment of any matter un- 
necessary to be proved, nor for the omission of the words 
“ as aj)pears by the record or the words “ with force 
and arms or the w'ords “ against the peace nor for the 
inseition of the Avords against the form of the statute,’’ 
instead of against the form of the statutes,” or vice 
i^ersa; nor for that any person is designated by a name 
of office or other descriptive ap])cnation, instead of his 
j)ro])er name ; nor for omitting to state the time at which 
tlie offence Avas committed, in any case wliere time is not 
of the essence of the offence; nor for stating the time im- 
jicdectly ; nor for stating the offence to have been com- 
mitted on a da^ subsequent to the finding of the indict- 
nuiut, or on an impossible day, or on a day that never 
]ia])pened ; nor for want of a proper or perfect venue; 
nor for AA^ant of a pro])er or fonnal conclusion ; nor for 
Avant of or imperiection in the .addition of any defendant ; 
nor for the Avaut of the statement of the value or price of 
any matter or thing; or the amount of damages, injury 
or spoil, in any case where tlic value or price, or the 
amount of dam.age, injury or s})oil, is not of the essence of 
the offence. 

L.astly, by 19 & 20 Viet. c. 1?}, s. 17, it shall not be 
necessary for any purpose^ whatsoever, to prove that any 
indictment oy irijui^^tion for any offence committed, or 
supposed to hllvc been committed, out of the jurisdicjtion 
of the Central Criminal Court, has been duly removed 
into the Court of Queen’s Bench, or duly transmitted or 
removed into the Central Criminal Court, under the pro- 
visions of that Act ; but every such indictment sliall be 

(tt) The statute of 14 & 15 Viet, nhi ftrius record. (Sect. 36.) As 
c. 100, includes under the word tn- to the practice and amendments 
dictmentf — Bn u\formation^ inquisition, under this statute, sec FrosCs case, 
presentment; and also Bny plea, repli^ ] Dearsley's C. C. R. 47i. 
calio/i, and otlu-r pleadihg ; and any 
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preHurftcd to have been duly removed, or duly removed and 
transmitted, upon production of the same in the Central 
Criminal Court, by tlie proper officer having custody of the 
records of the Central Criminal Court ; and no evidence 
or j)roof to the contrary shall ))e admitted (i?). 

III. The remaining method of prosecution to which we 
fonncrly referred (.r), is that which dis])enses with any ])re- 
vious finding by a jury [to fix the authoritative stamp of 
verisimilitude upon the accusation.] An instance of this, 
by the common law, [was when a thief was taken wM 
the mainour^ that is, with the thing stolon upon him in 
ntanu. For he might, when so detected, flagrante delicto y 
be brought into coui-t, arraigned, and tried, without in- 
dictment; as, by tlie Danish law, he might be taken and 
hanged u])on the spot, without accusation or trial. Hut 
this ])roccedlng was taken away by sevenj^l statutes in the 
reign of Edward the third;] so that the only s])ecies of 
regular prosecution, without a previous indictment or ])re- 
sentment by a grand jury, now seems to be that of in- 
formation. 

The terra Information is variously applied in our law. 
We understand by it, cither a charge on oath, laid bel’ore 
a justice or justices of the peace with a view to a summrry 
conviction, and of which we liavc already had occasion 
to speak ; or a complaint cxhi}>ited by a common informer 
in one of the su])crior couits of law, to recovci’ a penalty, 
which some penal statute has^.inadc recoveraldc, by him 
who shall first sue, or inlbrm, for tint same iij those courts ; 
and that either on his own behalf or (more usually) on 
behalf of himself and the Crown jointly {if ) ; — or lastly, a 
complaint exhibited in the name of the Crown itself in the 
Court of Exchequer, or the Court of Chancery, in respect 
of a civil claim on the part of the Crown ; or in the Court 
of Queen’s Bench, in respect of any offence under the 

(v) See also 25 & 26 Viet. c. Go, 8.4. is enabled to remit penalties after 

(jr) Vide sup. p. 438. convfction, though payable to some 

{y) By 22 Viet. c. f32, her Majesty jwirty other than the Crown. 
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(l(*oTec of treason or otlier felony. It is to infornuittons of 
tlie latter species only, that oiir attention is to be at present 
clireeted; all the other species having been siifKciently 
noticed in the course of the ])res(;nt >vork under their 
aj>])i’0])riate heads {z), 

[The informations that are exhibited in the name of 
tlie sovereign,] in criminal cases, [are of two kinds; first, 
those Avhich are truly and pro])erly his own suits, and filed 
ex officio by his own irnmeiliate officer, the attorniij'- 
general : secondly, those in which, though the (Vown is 
the Tiominal prosecutor, yet it is at the relation of some 
])rivate person or common infonner. And they are filed by 
the sovereign's coroner and attorney, usually caHcfl ‘‘ the 
jMastcr of the Crown Office,” (who is for this [)urj)ose the 
standing officer of the puldic,) in the Court of (Queen’s 
Jfeneh(a). 

object of the sovereign’s own ])rosecutions, filed 
ex ojjicio by his own attorney-general, are properly such 
enormous misdemeanors as pecidiarly tend to disturb or 
endanger his government, or to molest or affroiit him in 
the regular discharge of his royal functions. For offences 
so high and dangerous, in the punishment or prevention 
of which a moment’s delay would be fatal, the law lias 
given to the Crown the power of an immediate iirosecution, 
without waiting for any ])revjous ajiplication to any other 
tribunal: Avhich power, thus necessary not only to the 
ease and safety, but even to the very existence of the exe- 
cutive government, was oi’iginally reserved in the great 
plan of the ^Engii^ constitution, wherein provision is 
wisely made for the due preservation of all its ])arts. I1ic 
objects of the - other spcjcies of informations, filed by the 

(«) Vide sup. p. 415, as to infer- Hawk. P. C. c. 20, 2C.) 
mations before justices of the peace ; (a) See R. v, Smithson, 4 B. & 

see also sup. pp. 65, 82, as to in- Ad. 861; R. v. Eve, 5 Ad. & El. 
formations in Chancery and in the 780; B. i>. Larrieii, 7 A. & E. 277, 
Exchequer; and vol. iii. pp. 551, One species of such information is 
552, as to qui tarn penal actions, that in the nature of a writ of quo 
which arc substantially the *same warranto^ to which we had occasion 
with informations qui tarn. (Sec 2 formerly to refer. Vide sup. p. 16. 
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[masto of the Crown Office, upon the complaint or rela- 
tion of a private subject, are any gi’oss and notorious mis- 
dcmeanoVs, riots, batteries, libels and other immoralities of 
an atrocious kind (J), not peculiarly tending to disturb the 
govenimcnt, (for those are left to the care of the attorney- 
general,) but which, on account of their magnitude or per- 
nicious example, deserve the most public animadversion.] 
In such cases as these, the course is for the party aggrieved 
to move the Court of Queen’s Bench for a ride to show 
cause why a criminal information should not be filed ; which 
motion, in case of libel, must be su})ported by an affidavit 
expressly denying the truth of the imputation (c). This 
rule is served on the defendant according to the ordinary 
course of practice on motions ; and, if no sufficiemt cause 
is shown, is made absolute, and an information filed ac- 
cordingly (ri). [And when an information is filed, either 
thus, or by the attorney-general ex officio, it must be tried 
l)y a petit jury of the county where the offence arises;] 
and for that purpose, unless the case be of such importance 
as to be tided at bar (e ) ; it is sent down by writ of nisi 
jtrius into that county ; and tried cither by a common or 
special jury, like a civil action. 

[There can be no doubt buf that this mode of prosecu- 
tion by information (or suggestion) filed on record by the 
attorney-general, or by the master of the Crown Office, is 
as aiitient as the common law itself. For, as the sovereign 
was bound to prosecute,' or at least to lend the sanction of 
his name to a prosecutor, whenever a grand jury informed 
him upon their oaths that there was V siifficifiiit ground for 
instituting a criminal suit ; so, when these', his immediate 
officers, were othenvise sufficiently assured that a man had 
committed a gross misdemeanor, either personally against 

(6) Hawk. P. C. b. 2. c. 26, s. 1 ; 1788 ; Walker v. Cooke, 16 M. & W. 

vide sup. Yol. in. p. 49f‘i. A person SH.) 

who applies for and obtains a crimi- (c) R. a. Wright, 2 Chit. Rep. 
nal information, is thereby con- 162. 

chided from bringing an action in (d) As to motions, vide sup. p. 2. 

re'ipect of the same grievance. (See («)' Vide sup. vol. iii. p. 614; et 
R. V. Spariow, 2 T. R. 198, Hil. post, p. 604, ti. (e). 
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[fclio king or Ills govcmment, or against the ptihlic* peace 
and good order, they were at liberty, without waiting for 
any further intelligence, to convey that information to tlie 
Court of King’s Bench by a suggestion on record, and to 
carry on the prosecution in the name of the Crown. But 
those informations (of every kind) are confined, by the 
constitutional law, to mere misdemeanors only : for where- 
ever any] felonious (/) ofibnee [is charged, the same law 
requires that the accMisation be warranted by the oath of 
twelve men, before the party shall be put to answer it. 
And, as to those offences in which informations were; 
allowed as well as indictments, so long as they were con- 
fined to this high and respectable jurisdiction, and were 
carried on in a legal and regidar course in his majesty's 
Court of King’s Bench, the subject had no reason to com- 
plain. The same notice was given, the same process was 
issued, the same pleas were allowed, the same trial by jury 
was had, the same judgment was given by the same 
judges, as if the prosecution had originally been by indiel- 
meiit. But when the statute 3 lien, VII. c. 1, had ex- 
tended the jurisdiction of the court of Star-Chamber, the 
members of which were the sole judges of the law, the 
fact, and the penalty ; and^vhen the statute of 11 Hen. 
VII. c. 3, had permitted informations to be brought by any 
informer upon any })enal statute, (not extending to life or 
member,) at the assizes, or before the justices of the peace, 
who were to hear or determine the same according to their 
own discretion ; then it w^s that the legal and orderly 
jurisdiction o^thc^(fllrt of King’s Bench fell into disuse 
and oblivion ; and Empson and Dudley, (the wicked in- 
struments of King Henry the seventh,) by hunting out 
obsolete penalties, and this tyrannical mode of prosecution, 
with other oppressive devices (^), continually harassed the 
subject, and shamefully enriched the Crown. The latter 

(/) ^* Any offence** is the felonies generally, whether capital 

expression of Black8tone(4 Bl. Com. or not. See Com. Dig. ** Informa- 
p. 310). And in this he agrees with tion/* A. 1 ; 1 Chit. C. L. 844. 

Sir M. Hale (2 Hale, P. C.^Sl). (j) 1 And. 157. 

But the doctrine seems to extend to 
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[of tli(Ve Afts was soon, indcKul, ro])onliMl l)y slatnlo 1 llonry 
Vlir. c. 6 ; but the court of Star-Chamber coutlu^iccl in 
higli vigour, and daily increasing its aiithoi’ity’, for more 
than a century longer, till linally abolished by statute 10 
Car. 1. c. 10. 

U])on this dissolution, the old common law authority 
of the Couit of King’s Bench, as the custos mornm of the 
nation (A), being found nccessaiy to reside somewhere for 
the peace and good government of tlie kingdom, was again 
revived in practice (i). And it is observable, that in tlu' 
same Act of Parliament which abolished the coni*t of Stai- 
Charnber, a conviction by information is expressly reckoiuMl 
np as one of the legal modes of convic.tion of such ])ersons 
as should offend a third time against the provisions of that 
statute (A). It is true. Sir Matthew Hale, wlio presided in 
this court soon after the time of such revival, is said to 
have been no friend to tills ^lethod of pi'osecution (/) : and 
if so, the reason of such his dislike was probably the ill 
use which the master of the Crown Office then made of his 
authority, by peiTuitting the subject to be Iiarasscd vith 
vexatious Informations whenever a]>plied to by any mali- 
cious or revengeful prosecutor; rather than his doubt of 
their legality, or propriety upon urgent occasions {rn), F or 
the power of filing informations, without any control, th(‘u 
resided in the breast of the master ; and, being filed in the 
name of the Crown, they subjected the prosecutor to no 
costs, though on trial they proved to be groundless. This 
oppressive use of them in the ^ime preceding the lievolu- 
tion, occasioned a struggle, soon the accession of 

King William, to procure a declaration of their illega- 
lity by the judgment of the Coini: of King’s Bench (w). 
But Sir John Holt, who then presided there, and all the 
judges, were clearly of opinion that this proceeding was 

(A) See Prynn’s case, 5 Mod. 401?. (/) Pryiin’s case, 5 Mod. 460. 

(i) Styl. Rep. 217, 245 ; Styl. (m) 1 Saund. 301 ; R. v. Starling, 

Pract. tit. “Information,” p. 187, 1 Sid. 174. 

(edit. 1657); Fountain’s case, 1 Sid. (n^ M. 1 W. & M., Prynn’s case, 
152; Dudley’s case, 2 Sid. 71. ubi sup. ; Comb. 141 ; Far. 361 ; R. 

(h) Stat. 16 Car. 1, c. 10, s. 6. v. Bercbet, 1 Show. 106. 
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[grounded on the common law, and could not be then 
impeached. And in a few years afterwards a more 
temperate remedy was applied in parliament, by statute 
4 & 5 W. & M. c. 18, which enacts, that the clerk of 
the Crown sliall not file any information without express 
direction from the Court of King’s Bench; and that 
ever}'’ prosecutor permitted to promote such information, 
shall give sccui’ity by a recognizance of twenty pounds to 
j)rosccute the same with effect, and to pay costs to tlic de- 
fendant, in case he be acquitted thereon, unless the judge 
who tries the information shall certify that there was rea- 
sonable cause for filing it ; and, at all events, to pay costs 
unless the infoimation shall be tried within a year after 
issue joined (o). But there is a proviso in this Act, that it 
shall not extend to any other informations than those which 
are exhibited by the master of the Cimm Office; and 
consequently informations at ^e suit of the Crown, filed 
by the attorney-general, are nowise restrained thereby.] 
Besides these methods of prosecution, there formerly 
existed another, which was merely at the suit of the sub- 
ject, and called an appeal^ demanding punishment on ac- 
count of the private injury rather than the jmblic offence. 
This proceeding, (involvingi as we shall see hereafter, a 
trial by battely instead of by jury,) though leading, in case 
of conviction, to the same punishment as if the offender 
had been indicted, might yet be remitted 1^ the private 
prosecutor; and probably originated, says Blackstone (/?), 
in those times [when a private pecuniary satisfaction, 
called a weregild (jjj^j.^was "Constantly paid to the party 
injured, or hist^elations, to expiate enormous offences : a 
custom derived to us, in common with other northern 
nations, from our ancestors, the antient Germans ; among 


(o) As to the costs of a criminal 
information for libel, see Reg. v. 
Latimer, 20 L. J. (N. S.) Q. B. 129. 
{p) 4 Bl. Com. 313. 

(q) In our Saxon Laws, particu- 
larly those of Athel8taii,(Judic.Uiv. 


Lund. Wilk. TL) we find the several 
weregilds for homicide established in 
progressive order, from the death of 
the ccorl or peasant to that of the 
king himselfi And see the laws of 
Hen. 1, c. 12. 


0 G ^ 
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[whom, According to Tacitus, laitur homicidium certo 
armentorum ac pecorum numero ; recipitque satisfactioncm 
universal domus^\r),'] Appeals were allowed in murder, 
larceny, rape, arson and mayhem (s). They were not 
however confined to these cases of private injury, [for it 
was also antiently permitted to any subject to appeal 
another subject of high treason, either in the courts of 
common law or in parliament: or, (for treasons committed 
beyond tlie seas,) in the coitrt of tlie liigli constable and 
marshal {t).'] But those appeals for treason were, in the 
oi)inion of Sir M. Hale, taken aw’^ay by 5 Edward 1 II. c. 9 ; 
25 Edward 111. c. 4; and 1 Henry IV. c. 14 (m). And 
though the remaining appeals continued in force till our 
own day, yet now, by 59 Geo. III. c. 46, it is enacted, 
that it shall thenceforth not be lawful for any person to 
sue an appe.al for treason, murder, felony, or other olfcnce ; 
any law or usage to the co^rary notwithstanding (a:). 

An indictment and an infoimation, therefore, are the 
only methods now extant in the law^s of England, for thci 
prosecution of offences (y); of which that by indictment 
is the most general. [We shall therefore confine our siib- 
seqiient observations principally to this method ; but with 
some reference, also, as occasion may arise, to the course 
of proceeding by information.] 


(r) De Mor. Germ. c. 21. And 
in another place, c. 12: ** Delictis, 
pro modo pmnarum, equorum pet^um- 
que numero convicti mulctantur. Pars 
mulcta regi vel civitati ; pars ipsi qai 
vindicaturf vel propinquis ejust exsolvi^ 
tur.** In the same manner, by the 
Irish Brehon Law, a composition by 
pecuniary recompence might be 
made between a murderer and the 
friends of the deceased. Spenser, St. 
of Ireland, p. 1513 (edit. Hughes.) 

(*) * Bl^Com. p. 314. Of the 
appeal in case of murder, we may 
remark, that it xpigbt be brought 
either by the wife for the death of 
her husband; or by the heir male 
within four degrees of blood, for the 


death of his ancestor. (Ibid.) 

(t) We are informed by Black- 
stone (vol. iv. p. 314), that as late 
as the year 1631 there was a trial by 
battel awarded in the court of chi- 
valry,/j^U^^ appeal of treason be- 
yond the seas. |Thi8 was the case of 
Donald Lord Rea v. David Ramsey 
(Rushw. vol. ii. part ii. p. 112). 

(«) 1 Hale, P. C. 849. 

{x) See Abraham Thornton's case, 
1 B. & Aid. 405. 

(y) ** Prosecution" is here to be 
understood in the sense which we 
have latterly had in view (vide sup. 
pp. 424, 43$), and which does not 
inclt.de impeachments (sup. p. 379), 
or summary convictions (sup. p. 409). 
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OF PROCESS : AND HEREIN, OP CERTIORARI. 


[We arc next in the fourth place to inquire into the 
manner of issuing process, after indiettmont found, to bring 
ill the accused to answer it («). We have hitheito siip- 
]iosed the offender to be in custody,] or else held to bail, 
[l)efore the finding of the indictment ; in wliicli cases, he 
is immediately after the finding, or as soon as eonvcuiience 
jKTinits, to be aiTaigned thereon. Rut if he has fled or 
secretes himself,] so as to avoH the opei*ation of the war- 
rant ; or if no Avarrant has ever been issued for his aiTest, 
or at least no commitment to take his ti*ial has taken 
place: — [still an indictment may be preferred against him 
in his absence : since, were he present, he could not be 
heard before the grand jury against it. And if it bo found, 
then process must isjjue to bring him into court,] to 
appear, or be arraigned. [For the indictment cannot be 
tried unless he appears ;] according to the rule of justice in 
all cases, [and the express provis\pn of statute 28 Edw. 
III. c. 3, in capital ones, that no man shall be put to death 
without being brought^to answer by due process of law.] 

In general, j^cess on an indictment is by m*it of 
capi(iSy where the person charged is not in custody, and in 
cases not otherwise provided for by statute (6). In misde- 
meanors it is, also, the practice upon an indictment found 
during the assizes or sessions, to issue a bench warranty 
signed by a judge or two justices of the peace, appre- 

(a) Vide sup. p. 424. As to the (ft) 25 Edw. 3, c. 14; 2 Hale, P. 
term process^ vide sup. vol. iii. p. C. 195; R. e. Yandell, 4 T. R. 521 1 
583. • 1 Chit. Cr. 339. 


VOL. IV. 


II II 
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hond the ^defendant (c). And whenever jtny person is 
charged^ with siny offence, (not being treason or felony,) 
for which he may be prosecuted by indictment, or in- 
formation, in the Court of Queen’s Uench ; — and it shall 
be made to appear to any judge of that court, by affidavit 
or by certificate, that an indictment has been found, or 
information filed, in such court, against the party, for 
such offence;-— it is made lawful by 48 Geo. III. c. 58, 
s. 1, for such judge to issue his w^arrant .to bring the party 
before him, in order to his being bound, with sufficient 
sureties, to appear and answer the indictment or informa- 
tion (rf). But process on any indictment found, may now, 
under the provisions of a later statute, be by waiTant from 
justices of the peace, instead of suing out a capias, or 
bench warrant, or proceeding under the provisions of the 
Act of Geo. III. For by 11 & 12 Viet. c. 42, s. 3, it is 
enacted, that where an indictment shall have been found 
for any indictable offence, in any court of oyer and ter- 
miner, or general gaol delivery, or general or quarter 
sessions of the peace, against any person then at large, — a 
certificate shall be granted by the proper officer to the 
prosecutor, of such indictment having been found; and 
upon production of such certificate to any justice, or 
justices, of the peace for the place where the offence is 
alleged in the indictment to have been committed, or in 
which the person indicated is or is suspected to be, such 
justice or justices shall issue a warrant to apprehend such 
person and cause him to be 4)rought up to be dealt with 
according to law : and, upon its bem^ proved that he is 
the same person as named in the indictment, shall, without 
further inquiry, commit him for trial, or admit him to 
baiL Or if the person against whom the indictment is 
found, shall be confined in any gaol or prison for any 
other o:||Mice, — ^then, upon its being proved that he is the 
s^e person as named in the indictment, such justice or 
justices shall issue their warrant to the gaoler, command- 

(c) 1 Chit. Cr. L. 339. \d) 48 Geo. 3, c. 68, s. 1. 
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iiig him to detain such prisoner in custody, until by writ 
of habeas corpits he shall be removed therefrom^ for the 
j)m"pose of being tried upon the indictment, or until he 
shall be otherwise discharged by due course of law (^). 

Supposing, however, the defendant not to be found, 
so that his apprehension cannot be effected by any of the 
above means, — he is then liable, on his non-appearance 
to the indictment, to be outlawed{f ), The first process 
for this purpose, in case of misdemeanor, is by [a writ 
of venire facias^ which is in tlie nature of a summons, 
to cause the party to appear ; and if by the return to 
such venire^ it appears that the party hath lands in the 
county whereby he may be distrained, then a distress 
infinite shall be issued from time to time till he appears, 
lint if the sheriff returns that he has no lands in his 
bailiwick, then upon his non-appearance, a writ of capias 
shall issue; and if he cannSt bo taken upon the first, 
a second and a third shall issue, called an alicLs and a 
pluries capias.'l But on indictments for treason and 
felony, the course is more summary, and a capias is the 
first process. [After the several mats have issued in a 
regular number, — according to tlie nature of the respective 
crimes, — ^without any effect, tlie offender shall be put in 
the exigent^ in order to his outlawTy ; that is, he shall be 
exacted (proclaimed, or required to surrender), at five 
county courts;] and a writ of proclamation shall also be 
issued (^) : [and if he be returned quinto exactus^ and does 
not appear at the fifth exaction or requisition, then he is 

(e) In the paificular case of a a corporation, or a parish, or a hun- 
prisoner, ordered by the Queen’s dred ; nor against a peer, except for 
l’»ench to be tried at the Central treason, felony, or breach of the 
Criminal Court, under the provisions peace ; nor against an infant under 
of 19 & 20 Viet. c. 16, the gaoler is, fourteen. (1 Chit. Cr. L. 348.) In 
by sect. 5 of that Act, to cause the case of outlawry of a woman, she is 
prisoner, with his commitment and said to be waived* ^ 
detainer, to be removed to Newgate (g) 4 & 5 W. & M. c. 22, made 
without habeas corpus or other writ. perpetual by 7 & 8 Will. 3, c. 36, 

(/) Outlawry does not lie against s. 4. 

H H 2 
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[adjudged to be outlawed, or put out of the protection of 
the law ^ so that he is incapable of taking the benefit of 
it in any respect, eitlier by bringing actions or otherwise,] 
and his propei’ty is forfeited to the Crown (A). [An out- 
lawry for treason or felony, amounts to a conviction and 
attainder of the offence, as much as if the offender had been 
found guilty by his country (i). Ilis life is, however, still 
imder the protection of the law, so that though antiently 
an outlawed felon was said to have caput lujnnum, and 
might be knocked on the head, like a w^olf, by any one 
that should meet him (A) ; — because having renounced all 
law, he was to be dealt w ith as in a state of nature, when 
every one that should find him might slay him ; — yet now, 
to avoid such inhumanity, it is holden that no man is en- 
titled to kill him Avantonly or Avilfidly ; but in so doing is 
guilty of murder (Z), unless it happens in the endeavour to 
apprehend hiin(wi): for any person may aiTcst an outlaw 
on a criminal prosecution,— either of his own head, or by 
writ or warrant of capias utlagatum , — in order] to bring 
him in to be dealt with according to hiAv. But an out- 
lawry may hi frequently reversed by plea, or by proceed- 
ings in en’or, according to the nature of the casc(w). In 
the case of felony, however, the defendant must for this 
purpose render himself into custody (o); and may then take 
any teclmical objection to the regularity of the process ; 
which, if allowed, will hgivc the cftect of reversing the out- 
lawry, and enable the party accused to plead and defend 
himself against the indictment ( /?). In one instance, in- 
deed, though the outlaAvry be regulari its^ consequences 
may be avoided: for by 5 & 6 Edw. VI. c. 11, (wliich 


(A) A defendant in a civil action 
is also liable, ^ter Judgmentf to be 
outlawed, supposing him to abscond 
leaving the bri^gment debt unpaid ; 
[vide sup. vm. iii. p. 589, n. («).] 

(0 2 Sale, P. C. 205. 

(A) Mirr. c.4, s. 4 ; Co. Litt. 128. 
(1} 1 Hale, P, C. 497. 

(7n) Bracton, 1. 3, tr.3, c. 11. 


(n) In a modern case, outlawry 
on error was reversed, after the lapse 
of 116 years, for want of due procla- 
mations having been made. (Tynte 
V. Reginam, 7 Q. fi. 216.) 

(o) Solomon v. Graham, 5 Kll. & 
Bl. 320. 

(p$ Chit. Cr. L. 368, 369; 4 BI. 
Com. 320. 
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])orniit,s outlawry for treason, to be awarded against per- 
sons residing abroad,) — if a person so outlawed shall, 
within one year, yield himself to the chief justice, and 
offer to traverse the indictment, he shall be admitted so to 
do ; and, being acquitted of the indictment, shall be dis- 
charged of the outlawry. 

[Thus much for process to bring in the oATender after 
indictment foimd ; during wdiich stagii of the pmsecution 
it is, that writs of certiorari facias are usually liad, tlioiigh 
they may be had at any time before trial (y);] — or, as 
it seems, at any time before judgment is given, and even 
aftci'wards, where error does not ]ie(r*); — [to certify and 
remove the indictment, \vith all the procciulings thereon, 
fi’om any inferior court of criminal jurisdiction, into the 
Court of (Queen’s Bench. Which is the sovenugn ordi- 
nary court of justice in causes criminal ;] and lias conse- 
quently the power of issuing this wu’it to any court of rank 
subordinate to its own in causes of this description, unless 
the certiorari be taken away by the express words of some 
Act of Parliament (s\ A certiorari is frequently granted 
[for one of these four purposes: cither, 1, to consider and 
determine the validity of indictments, and the proceedings 
thereon, and to quash or confirm them as there is cause ; 
or, 2, where it is surmised that a partial or insufficient trial 
will ])robably be had in the couil; below’^, the indictment is 
removed in order to have the peijson against wdiom it is 
found, tried at bar, or before the justices of nisi prius (O5] 
according to the course of ti ci\dl action (m); or, 3, [it is so 
removed in orijer to plead the royal pardon there; or, 4, to 

(q) As to certiorari in civil pro- rnciit in such cases, may be pro-* 

ccedings, vide sup. p. 2!h nounced during the sittings or 

(r) 1 Chit. Cr. L. 380, assizes by the judge before whom 

(5) Vide sup. p. 3U9. the verdict shall be taken ; and the 

(t) See, however, the provision of judgment shall be indorsed on the 

19&20Vict.c. 16, post, pp. 471,472. record, and afterwards entered on 
(«) 14 Hen. 6, c. 1 ; 6 Hen. 8, c. the record in court ; and it shall be 
6 ; 4 Rep. 43 ; 2 Hale, P. C. 41 ; lawful for the judge either to issue 
et vide sup. p. 387. By 11 G^'o. 4 an immediate order for execution, 
& 1 Will. 4, c, 70 , s. 9, the judg- or to respite the execution, &c. 
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[issue process of outlawry against the offender, in those 
counties or places where the process of the infcrioi* courts 
will not reach him (a;). Such writ of certiorari, when 
issued and delivered to the inferior court, for removing any 
record or other proceeding, as well upon indictment as 
othenvisc, supersedes the jurisdiction of such inferior court; 
and makes all subsequent proceedings therein entirely erro- 
neous and illegal,] unless the Court of Queen’s Bench re- 
mands the record to the court below, to be there tried and 
determined. [A certiorari may be granted at the instance 
of either the ju’osccutor or the defendant;] and the former 
was once entitled to demand it as a matter of right, though 
the apjjlication of the latter has always been dependent 
on the discretion of the court (//). But now, by 5 & 6 
Will. IV. c. 33, and 16 & 17 Viet. c. 30, s. 5, no cer^ 
tlorari shall issue at the instance of the prosecutor, or 
of any other person (except the attorney-general), without 
motion first made in the Court of Queen’s Bench, or 
before some judge of that court, and leave obtained, in 
the same manner as where application is made on the 
part of the defendant: and moreover, before the allow- 
ance of any writ of certiorari, the party on whose behalf 
it is applied for, must enter into a recognizance before 
a judge of the Queen’s Bench or justice of the peace, in 
such sum and with such sureties as the court or a judge 
may direct, and with speh conditions as are contained in 
the previous statutes 5 6 W. & M. c. 11, and 8 & 9 

Will. III. c, 33, passed in relation to the same subject(^). 


(x) 2 Hale, P, C. 210. 

(y) 4 Bl. Com. 321. In thq exer- 
cise of this discretion, a ccriiorari 
has been seldom granted to remove 
indictments from the justices of gaol 
delivery ; or after issue found, or 
confession of the fact, in any of the 
courts belovr. (See Hawk. P. C. b. 2, 
c. 27, s. 27; R. e. Gwynne, Burr. 
749; R. V. Kingston, Cowp. 283; 
R. V. Harrison, 1 Chit. Rep. 571.) 


(a) By 5 & Q *Vill. 4, c. 33, a re- 
cognizance was required only where 
the writ was obtained on the part of 
the defendant. But by 16 & 17 Viet, 
c. 30, s. 5, it is also required from 
the prosecutor ; and this last statute 
provides, moreover, for the payment 
of the costs incurred subsequent to 
the removal, either by the defendant 
or the prosecutor, according to the 
ultimate issue of the proceedings. 
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And by 16 & 17 Viet. c. 30, s. 4, reciting that by reason 
of the establishment of a court of criminal apj^al, tlie 
removal of indictments by writ of certiorari is seldom 
necessary for the decision of questions of law, it is 
enacted, that no indictments, except against bodies cor- 
porate not authorized to appear by attorney in the court 
in which the indictment is preferred, shall so be removed 
into the Court of (Jueen’s Bench, or into the Central 
Criminal Court, either at the instance of the prosecutor 
or of the defendant, (other than the attorney-general 
acting on behalf of the Crown,) — unless it be made to 
appear to the court from which tlui writ is to issue, by 
the paity applying for tlie same, tliat a fair and im})ariial 
trial of the case cannot be had in the court below ; or 
that some question, of law of more than usual difficulty 
and importance is likely to arise u})on the trial ; or that 
a view of the premises in respect whereof any indictment 
is preferred, or a special juiy, may be required for the 
satisfactdiy trial of the same. 

Another Act of recent date (19 & 20 Viet. c. 16) with 
regard to the trial of offences, the indictment or inqui- 
sition for which has been removed by certiorari into the 
Court of Queen’s Bench, — contains provisions, of which 
some notice is proper in this place. 1. Whenever any 
indictment or inquisition for any felony or misdemeanor 
committed or supposed to have been committed in a place 
out of the jurisdiction of the CeAtral Criminal Court, has 
been so removed, the Court of Queen’s Bench (or a judge 
thereof in vacations)’®Is empowered to order the trial thereof 
to be at the Central Criminal Court, — if it shall appear 
expedient to the ends of justice that such course should 
be taken (a). 2. Wherever any person shall have been 

As to the terms on which a certiorari against a corporation, (See The 
will be granted, see The Queen v. Queen v, Manchester, ib. 463.) 
Jewell, 7 Ell. & Bl. 140. No re- (a) 19 & 20 Viet. c. 16, s. 1. By 
cognizance on removal is required sect 2, on notice of such order, the 
from the prosecutor, in the case of an indictment or inquisition is to be 
indictment found at quarter sessions transmitted, by the proper officer of 
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committed or held to bail for any siicli felony or misde- 
meanor^ the Coiui: of Queen’s Bench, or judg-e in vaca- 
tion, if it shall ai)i)ear expedient to the ends of justice 
that the person charged should be tried at the Central 
Criminal Court, may make an order to that effect (i) ; 
and thereupon a mit of certiorari shall be issued to the 
justices of oyer and terminer, or of the peace, or coroner, 
(as the case may require,) commanding them to certify 
and return to that Court any indictment or inquisition 
wliich is then pending oi* shall thereafter be found against 
such person (c). 3. Wherever any certiorari shall be de- 

livered to any court for the piu’pose of removing any 
indictment or iiupiisition therefrom, any person charged 
by such indictment or inquisition who shall then be in 
prison, shall not be discharged by such court, but shall 
remain there till discharged hy due course of ]aw(rf). 

[At this stage of the proceeding also— viz., after in- 
dictment found, and b(*fore aiTaignment — it is, that indict- 
ments found by the grand jury against a peer must, in 
consequence of a writ of certiorari^ lie certified and trans- 
mitted into the court of jiarliaraeiit, or into that of the lord 
high steward of Great Britain (<?). And also, that in places 
of exclusive jurisdiction, as the two universities, indict- 
ments must be delivered up, on challenge and claim of 
conusance, to the courts therein established by charter, 

the Queen’s Bench, to the proper zances, depositions, examinations, or 

officer of the Central Criminal dourt. informations relating to the offence 

(6) By 25 & 26 Viet. c. 65, a charged, which shall be in his pos- 

eitnilar provision is made in refo- session, ^gjhe proper officer of the 

rence to the trial of persons subject Central CriminaJ.^ourt. 

to the Mutiny Act, who are charged (ft) Sect. 11. See ss. 8, 9, 10, as 
with having committed murder or to the recognizances required, (in 
manslaughter out of the jurisdiction cases of orders made, or writs of 
of the Centra] Criminal Court, on certiorari issued under this Act,) 
persons subject to that Act. from the person charged, or the 

(c) Sect. 3. By sect. 4, the jus- prosecutor, or witnesses, to take 

tice, coroner, clerk of the peace or their trial, prosecute or give evi- 

of assize, or other person having the dence, (as thd case may require,) 

custody of the indictment or inqui- at the Central Criminal Court 

sition, is to transmit any rccogni- (<•)■ Vide sup. pp. 382, 383. 
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[and confirmed by Act of Parliament, to be thcreiii^cspcc- 
tivcly tried and determined (/).] 

Of process upon informations^ not much requires to be 
said. In general the course of proceeding is similar to 
that upgn indictments : but the first process is by writ of 
subpoena instead of venire ; and if the defendant does not 
appear on this, a capias is awarded (g). Siqiposing it to 
be ncccssaiy, however, to proceed to outlawry, the first 
process is by venire facias^ as in the case of an outlawry 
uj)on an indictment for a misdemeanor, and not by sub^ 
poena (A). 

(/) Vide sup. p. 405 et seq. (;/) 1 Chit. Cr. L. SOO. 

1 Chit. Cr. L. 865. 
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CHAPTER XX. 

OF ARRAIGNMENT AND ITS INCIDENTS. 


The appearance the offender, (enforced by the methods 
pointed out in the last chapter, unless he appears volun- 
tarily, or is already in custody,) must, in general, be in 
person. But in indictments or infonnations in the Coui t 
of Queen’s Bench, for misdemeanors, an appearance by 
attorney is allowed (a). And in misdemeanors generall}', 
wherever the proceedings are instituted, the trial of the 
defendant, after he has once appeared, is permitted to take 
place in his absence (i). Immediately on the appearance 
to an indictment, the offender is to be [arraigned thereon ; 
which we have considered as the fifth stage of criminal 
prosecution (c). 

To arraign is notliing else but to call the prisoner to 
the bar of the court, to answer the matter charged upon 
him in the indictment (rf). The prisoner is to be called to 
the bar by his name ; and it is laid down in our antient 
books (e), that though, under an indictment of the highest 

(a) By 19 & 20 Viet c. 16, s. 6, (ft) 4 Bl. Com, 375 ; 1 Chit Cr. 
it is provided that on application ^L. 411. 
to the Queen’s Bench for an order, (c) V4dr sup. p. 424. 

that a person charged with any of- (rf) This wor^in Latin (says Sir 

fence committed, or supposed to be M. Hale, vol. ii. p. 216) is no other 

committed, out of the jurisdiction of than ad rationem poneret (and in 

the Central Criminal Court, shall French ad reton, or abbreviated a 
nevertheless be there tried, — it retn,) that is, **to call to account.” 

shall not be necessary for such (e) Bract 1. 3, De Coron. c. 18, s. 

person to be brought or appear in 3 ; Mirr. c. 5, ss. 1, 54; Fletl. 1, c. 

person before the Court of Queen’s 31, s. 1 ; Brit. c. 5 ; Staundf. P. C. 

Bench or judge to whom the appli- 78 ; 3 Inst H; Kel. 10; 2 Hale, 
cation is made. P. C. 219 ; Hawk. P. C. b. 2, c, 28, 

8. U 
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[nature, he must be brought to the bar without irMS, or 
any manner of shackles or bonds : unless there bCj4vident 
danger of an escape, and then he may be secured with 
irons. But yet in Layer’s case, a.d. 1722 , a difference 
was taken between the time of arraignment and the time 
of trial \ and accordingly the prisoner stood at the bar in 
chains, during the time of his arraignment (/). 

When he is brought to the bar,] in case of treason or 
felony, [he is called upon by name to hold up his hand ( ff) ; 
which, though it may seem a trifling circumstance, yet is 
of tliis importance, that by the holding up of his hand con- 
stat de persona ; and he owns himself to be of that name 
by whicli he is called (A). However, it is not an indis- 
pensable ceremony ; for being calculated merely for the 
purpose of identifying the person, any other acknowledg- 
ment will answer the purpose as well; therefore, if the 
prisoner obstinately and contemptuously refuses to hold up 
his hand, but confesses he is the person named, it is fully 
sufficient (i). 

Then the indictment is to be read to him distinctly in 
the English tongue ; which was law even while all other 
proceedings w^ere in Latin ; that he may fully understand 
his charge. After which, it is to be demanded of him, 
whether he be guilty of the crime whereof he stands in- 
dicted, or not guilty.] 

When a criminal is arraigned Hie either stands mute or 
confesses the fact ; which circumstances w^e may call inci- 
dents to the arraignment ; or else he pleads to the indict- 
ment ; which Js to ‘be considered as the next stage of the 

(/) State Tr. iv. 230. And see charged shall be arraigned in that 

Hawk. P. C. b. 2| c. 28, s. 1, n. (2) ; court in the same manner in all 

Waite’s case, 1 Leach, C. C. 30. respects as if the offence had been 

{g) By 19 fie 20 Viet. c. 16, s. 7, actually committed within the juris- 

it is provided, that whenever any diction of the court, and the indict- 
indictment or inquisition shall have ment or inquisition had been origi- 
been transmitted or *removed to the nally returned there. 

Central Criminal Court under the (A) 2 Hale, P. C. 219. 

provisions of that Act, the person (i) R. v. llatcliife, 1 W. Bl. 3. 
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[])rocWcliiigs. But, first, let us observe tliese inciclouls to 
the ari^igiiment— of standing mute, or confession. 


I. Regularly a prisoner is said to stand mute when, 
being aiTaigned for treason or felony, he either, 1, makes 
no answer at all ; or, 2, answers foreign to the jnirpose, or 
with such matter as is not allowable, and Avill not answcjr 
otherwise (J).] In such case the rule of the antient law 
was, that a jury was to be impanelled to inquire whether 
the prisoner stood obstinately mute, or was dumb ex visi- 
tatione Deu If the latter appeared to be the case, the 
judges were to proceed to the trial, and examine all points 
as if he had pleaded not guilty (ft). But if found to be 
obstinately mute, then, in treason, it was held that stand- 
ing mute Avas equivalent to conviction ; and the law was 
the same as to all misdemeanors. But upon indictment for 
any other felony, the prisoner, after trina admonitio^ and a 
respite of a few houi*s, was subject to the barbarous sentence 
of peine forte et dure{l ) ; \dz. [to be remanded to prison and 
put into a low dark chamber, and there laid on his back on 
the bare floor naked, unless where decency forbade ; that 


{j) Ho was also formerly consi- 
dered as standing mute, if, upon 
pleading not guilty, he at the same 
time refused to put himself upon the 
country t that is, refer the matter to 
trial by jury. (2 Hale, P. C, 4 
Bl. Com. 324, 340.) But now, by 
statute 7 & 8 Geo. 4, c. 28, s. 1, he 
shall by the plea of not guilty, with- 
out any further form, be deenfed to 
have put himself upon his country, 
for trial i and the court shall order 
a jury for the trial of such person 
accordirsgly. 

(k) 4 Bl. Com. 324 ; Hawk. P. C. 
b. 2, c. 30, s. 7. 

(/) Blackstonc (vol. iv. p. 327) 
remarks on this, punishment, that 
it has been doubted whether it sub- 
sisted at the common law, or was 


introduced in consequence of the 
statute Westminster the first, lie 
inclines to this latter opinion, and 
cites 2 Inst. 179; 2 Hale, P. C. 322 ; 
Hawk. P. C. b. 2, c. 30, s. 16 ; 
Staundf. P. C. 149; Barr. 82; Em- 
lyn on 2 Hale, P. C. 322, and Year 
^ Book, 8 Hen. 4, c. 2. By these two 
last autlifiritics, it would appear that 
at common ]aw,.-nhe standing mute 
in felony (as well as in treason and 
misdemeanors) was a confession of 
the charge. As to peine forte et dure, 
much information will be found in 
Reeves’s Hist. Eng. L. vol. ii. p. 
134; vol. iii. pp. 133, 230, 418. 
That author thinks it was intro- 
duced sometime between the fifth 
year of Henry the third, and the 
third year of Edward the first. 
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[there should be placed upon his body as great a we^glit of 
iron as he could bare, and more : that he should have no 
sustenance, save only on the first day three morsels of the 
Avorst bread, and on the second day three draughts of 
standing water that should be nearest to the prison door ; 
and that in this situation such should be alternately his 
daily diet, till he died; or, as antiently the judgment ran, 
till he amwered{m).’\ 

Afterwards, however, it was provided by 12 Geo. III. 
c. 20, that standing mute in felonies should be equivalent 
to a conviction; and now by 7 & 8 Geo. IV. c. 28, s. 2, 
it is enacted, that if any person, being aiTaigncd upon, or 
charged with, any indictment or information for treason, 
felony, piracy, or misdemeanor, shall stand mute of malice, 
or will not answer directly to the indictment or informa- 

(?«) 4 Bl. Com. 327 ; Britt, cc. 4 in the reign of Queen PBizabeth. 
and 22 ; Flet. 1. 1, c. 34, s. 33; ** But when upon the assassination 
Hawk. P. C. b. 2, c. 30, s. 16. of Viiliers, Duke of Buckingham, 
Biackstonc (vol. iv. p. 326) remarks “ by Felton, it was proposed, in the 
upon this strange proceeding, that ** Privy Council, to put the a<;sassin 
it is a practice of a diflerent nature ** to the rack, in order to discover 
from the rac/c, or qttestioUt to extort “ his accomplice;^, the judges (being 
a confession from criminals , — this consulted) declared unanimously, 

having been only used to compel a “ to their own honour and the 
man to put himself upon his trial, ** honour of the English law, that 
that being a species of trial itself. “ no such proceeding was allowable 
As to the rack, he says that “ it is “ by the laws of England.** Mr. 

utterly unknown to the law of llalla||[i observes, that though it be 
** England ; though once, when the most certain that the English law 
** Dukes of Exeter and Suffolk, and never recognized the use of torture, 
“ other ministers of U#**^ry the yet there were many instances of its 
“ sixth, had laid a^^esign to intro- employment in the reign of Eliza- 
** duce the civil law into this king- beth and James; and, among others, 
** dom as the rule of government; in the case of the Gunpowder Plot. 
“ for the beginning thereof, they He says, indeed, that in the latter 
** erected a rack for torture ; which part of the reign of Elizabeth, “ the 
** was called in derision the Duke ** rack seldom stood idle in the 
“of Exeter’s Daughter, and still “ Tower;'* and cites Lingard, (note 
remains in the Tower of London U,) for a specification of the dif- 
“ (3 Inst. 35), where it was occa- ferent kinds of torture used. Hall. 
“ sionally used as an engine of Const. Hist. vol. i. p. 201 ; vol. ii. 
state, not of law, more than dhee p. 11. 
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tion(^; — in every such case it shall be lawful for the court, 
if it shall so think fit, to order the proper officer to enter 
a plea of not guilty” on behalf of such person : and the 
plea so entered shall have the same force and effect, as 
if such person had actually jdcjided the same (o). When 
there is reason to doubt, however, whether the prisoner is 
sane, a jury should be charged to inquire whether he is 
sane or not ; which jury may consist of any twelve per- 
sons who may haj^pen to be present (j^); and upon this 
issue, the question will bo whether he has intellect enough 
to plead, and to comprehend the course of the proceedings. 
If they find the affinnative, the plea of not guilty may be 
entered, and the trial will proceed (y) ; but if the negative, 
the provision of 39 & 40 Geo. III. c. 94, s. 2, is then appli- 
cable ; by which it is enacted, that insane persons indicted 
for any offence, and on their arraignment fomid to be insane 
by a jury lawfully impanelled for that purpose, so that they 
cannot be tried upon the indictment, — shall be ordered by 
the court to be kept in strict custody till the royal pleasure 
be known (r). 

(n) In the case where the prisoner mined whether judgment of death 

is deaf and dumb, he may be com- could be given against a prisoner 

municated with by signs, or the in- who had never pleaded, and could 

dictment may be shown to him, with say nothing in arrest of judgment, 
the usual questions written on paper. 4 Bl. Com. 325 ; 2 Hale, P. C. 317. 

(See Jones’s case, 1 Leach, 120; And see Mr. Christian's notes to 

Thompson’s case, 2 Lewin, 1^7 ; R* Blackstone, ubi sup. 

V, Dyson, 7 Car. & P. 306; I Chit. (r) Vide sup. p. 111. In several 
Cr. L. 417.) cases the course taken, when the 

(o) This course was taken in R. prisoner Aas stood mute, has been 

V. Bitton, G Car. & P. 306. to put t/iree poihes to the jury ; first, 

(p) .1 Chit. Cr. L. 424. whether the prisoner is mute of 

(q) There have been several in- malice or not ; secondly, whether he 

stances in which persons found to can plead to the indictment or not ; 
be mute by the visitation of God, thirdly, whether he is of sufficient 
have been tried, and had sentence intellect to .comprehend the course 
passed upon them. (See Jones’s of the proceedings. (R. v. Dyson, 
case, ubi sup. ; Steel’s case, 2 7 Car. & P. 805 ; R. v. Pritchard, 

Leach, 607*) But in Blackstone’s ibid. 303.) 

time it was a point yet undeter- ^ 
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II. [The other incident to arraignment, exclusive of the 
])lea, is the prisoner’s actual confession of the indictment. 
Upon a simple and plain confession, the court hath nothing 
to do but to award judgment : but it is usually very back- 
ward in receiving and recording such confession,] at least 
in capital c^es, [out of tenderness to the life of the subject; 
and will generally advise the prisoner to retract it and plead 
to the indictment (s). 

But there is another species of confession, ^vhich we read 
much of in our antient books, of a far more complicated 
kind, which is called approvement; and that is, when a 
person, indicted of treason or felony, and arraigned for the 
same, doth confess the fact before plea pleaded ; and ap- 
peals or accuses others, his accomplices, of the same crime, 
in order to obtain his pardon. In this case he is called an 
approver^ or prover, probator ; and the party appealed, or 
accused, is called the appellee. Such approvement can 
only be in capital oflFenccs ; and it is, as it were, equivalent 
to an indictment, since the appellee is equally called upon 
to answer it ; and if he hath no reasonable and legal ex- 
ceptions to make to the person of the approver, — which 
indeed arc very numerous, — he must jmt himself upon his 
trial by the country ; and, if found guilty, must suffer the 
judgment of the law; and the approver shall have his 
pardon ex debito jmtitice. On the other hand, if the ap- 
pellee be acquitted by the jmy, thj approver shall receive 
judgment to be hanged ; upon his own confession of the 
indictment : for the condition of his pardon has failed, viz. 
the convictioi^of some other person; and therefore his 
conviction remains absolute. , 

But it is purely in the discretion of the court, to permit 
the approver thus to appeal or not ; and, in &ct, this 
course of admitting approvements hath been long disused; 
for the truth was, as Sir Matthew Hale observes, that 
more mischief arose to good men by these kinds of ap- 
provements, upon false and malicious accusations of despe- 
(^) % Hale, P. C. 225. 
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[rate Villains, than benefit to the public by the discovery 
and conviction of real oflFenders; and, therefore, in the 
times when such appeals were more frequently admitted, 
great strictness and nicety were held therein ; though, 
since their discontinuance, the doctrine of approvements is 
become a matter of more curiosity than use(^l] 

It has also been usual for the justices of the peace, by 
whom any persons charged with felony are committed to 
gaol, — in cases where it has appeared probable that the 
evidence would otherwise be insufficient to obtain a con- 
viction, — to hold out a hojie to some one of the accom- 
plices, that if he will fairly disclose the whole truth as a 
witness on the trial, and bring the other offenders to jus- 
tice, he shall himself escape punishment. Such an accom- 
plice is usually said to be admitted to become queerCs 
evidence ; but his admission in. that capacity, requires the 
subsequent sanction of the judges of gaol delivery (w). 
Nor will any person in general be admitted as (][ueen’s 
evidence, if it appear that he is charged with any other 
felony than that in question (x). The testimony of an 
accomplice * is in all cases, ifideed, regarded with just 
suspicion (y); and unless this statement is corroborated 
in some material part by unimpeachable evidence, the jury 
are usually advised by the judge to acquit the prisoner (sr); 
and if the accomplice, after having confessed the crime, 
and being admitted as queen’s evidence, fails in the con- 

(0 See 2 Hale, P. C. c. 29 ; Hawk. ^Addis, 6 C. 8 p P. 388; B. ». Webb, 
P. C. b. 2, c. 24. ibid. 595 ; R. v, Moores, 7 C. & P. 

(tt) See R. V. Rudd, Cowp. 331. 270; R. v, ibid. 272; Dcs- 

{x) 2 C. & P. 411. See R. v, pard's case,. 28 How. St. Tr. 488. 
Lee, R. & R. C. C. R. 361 ; R. v. It is held, however, that the jury 
Brunton, ibid. 454. may legally convict if they think 

(y) On this subject see the re> St, on the unsupported testimony of 
marks of Holt, C. J., in Charnock’s an accomplice. 1 Phil. F4V. 30 ; R. 
case, 4 St. Tr. 594. v. Hastings, 7 C. & P. 152 ; Taylor 

(«) 1 Phil. Ev. 9th edit. 31 ; on Evidence, p. 779, 2nd edit.; R. 
Taylor on Evidence, p. 779, 2nd v. Stubbs, 1 Dcarsley's C. C. R. 
edit. And as to the nature of the 555. 
confirmation required, see R. v. ^ 
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dition on which he was so received, by refusing to give 
fair and full information, he is then himself liable to be 
tried for the offence, and may be convicted on his own 
confession (a). 


(a) 1 Phil. £v. 29. Upon a trial 
at York before Mr. Justice Duller, 
the accomplice denied in his evi- 
dence all that he had before con- 
fessed; upon which the prisoner was 
acijuittcd. But the judge ordered 


an indictment to be preferred against 
the accomplice for the same crime ; 
and on his previous confession, and 
other circumstances, he was con- 
victed and executed. (Christian’s 
Blackstone.) 
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CHAPTEE XXL 

OF PLEA AND ISSUE. 


[We are now to consider the plea of the prisoner,] or 
defendant (a ) ; that is, the [defensive matter alleged by 
him on his arraignment, if he does not confess or stand 
mute. This is either — I. A plea to the jurisdiction. 
II. A demurrer (i). III. A plea in abatement. IV. A 
special plea in bar : or, V. The general issue (c). J 


(а) Vide sup. p. 424'. By 19 & 

20 Viet. c. lOi s. 6| it is provided, 
that on application to the Queen’s 
Bench for an order under that Act, 
that a person charged with any of- 
fence committed, or supposed to 
have been committed, out of the 
jurisdiction of the Central Criminal 
Court, shall nevertheless be there 
tried, — it shall not be necessary for 
such person to plead any plea to 
such indictment or inquisition in the 
Queen’s Bench, when the order ap- 
plied for is made. ^ 

(б) See Bl. Com. vol. iv. p. 332. 
It has not been thought material to 
alter this arrangement of Black- 
stone’s ; but, in strictness, a de- 
murrer is not a plea. It is rather 
an exception taken to the indict- 
ment or information in point of 
law, as a reason why the defendant 
should not be compelled to plead to 
its allegations. As to demurrer in 
civil cases (to which this is equiva- 
lent), vide sup. voL iii. p. 506, 

(c) Besides these pleas, there 


were formerly the declinatory picas 
of sanctuary, and of benefit of clergy, 
(See 2 Hale, P. C. 236.) As to the 
former, we may remark, that the law 
of sanctuary was introduced and con- 
l^tinued during the superstitious vene- 
ration paid to consecrated ground, 
in the time of popery ; and existed 
in England from a period soon after 
the conversion of the Saxons to 
Christianity. (See Reeves’s Hist. 
Eng. Law, vol. i. p. 19 ; vol. iii. p. 
137 ; voliv. pp. 182, 314, 320.) The 
statement of this law by Blackstone 
(vol. iv. p. 332) is as follows “ If 
a person accused of any crime, 
** except treason and sacrilege, had 
“ fled to any Cliurch or churchyard, 
** and within forty days after, went 
in sack-cloth and confessed hini- 
** self guilty before the coroner; and 
** declared all the particular circum- 
** stances of the offence, and took the 
** oath in that case provided, viz. that 
** he abjured the realm, and would 
** depart from thence forthwith at 
port which should be assigned 
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I. [A })lea to the jurisdiction, is where an indictment 
is taken before a court that hath no cognizance of the 
ofK'uce (d ) : as if a man be indicted for a rajie at the sheriff’s 
tourii ; or for treason at the quarter sessions (e). In these 
or similar cases, he may excejit to the jurisdiction of the 
coiu't, without answering at all to the crime alleged (/).] 
13 ut a fonnal plea to the jurisdiction is of rare occurrence: 
it being competent to a defendant to bring forward this 
sort of ol)jection, in some cases fcy way of demurrer, or by 


motion in arrest of judgment 
issue {g). 

him, and would never return with- 
out leave from the king; he, by 
“ til is means saved his life, if he 
“ observed the conditions of the oath, 
by going with a cross in his hand, 

“ and with all convenient speed, to 
“ the port assigned, and embarking, 

** For if during this forty days* pri- 
** vilege of sanctuary, or on his road 
“ to the sea side, he was appro- 
hciidcd and arraigned in any coitrt 
“ for this felony, he might plead the 
“ privilege of sanctuary, and had a 
“ right to be remanded if taken out 
"against his will.** — (Mirr. c. 1, s. 
13; Hawk. P. C. b. 2, c. 32.) But 
by this ahjuiation his blood was 
attainted, and he forfeited all his 
goods and chattels. (Hawk. P. C- 
b. 2, c. 9, s. 44.) The immunity of 
these sanctuaries, — which consisted 
not only of churches and church* 
yards, but of certain other places in 
various parts of this kingdom, viz. in 
W estminster, Wells, Norwich, York, 
&c. — was very much abridged by the 
statutes 26 Hen. 8, c. 13; 27 Hen. 
8, c. 19, and 39 Hen. 8, c. 12. And 
now by the statute 21 Jac. 1, c. 28, 
all privilege of sanctuary, and abju* 
ration consequent thereupoqf is ut- 
terly taken away and abolished.* And 
: : I 


; in oilicrs under Uie gciieriil 


the opposing of any process in pri'- 
tcruled privileged places is made 
penal, by the statutes 8 iS: 9 Will. 3, 
c- 27; 9 Geo. 1, c. 28; 11 Geo. 1, 
c. 22; 1 Geo. 4, c. 116 ; as to which, 
vide su]), p. 306. 

As to bmrfit of clergy ^ vide post, 
p. 521*, n. (c). We shall only re- 
mark here, that though it might be 
the subject of a plea, it was not usu- 
ally brought forward in that shape, 
but in arrest of judgment. 

(fl) By 19 & 20 Viet. c. 16, s. 7, 
wherever any indictment or inquisi- 
tion shall have been transmitted or 
removed to the Central Criminal 
Court, under the provisions of that 
Actf -- any person charged with any 
olTencc thereby shall plead to such 
indictment or inquisition, and shall 
be tried in the said Central Criminal 
Court, in the same manner in all 
respects as if such ofTence had been 
actu.'illy committed within the juris- 
diction of that court, and the indict- 
ment or inquisition had been origi- 
nally there presented or returned. 
See also 26 & 26 Viet. c. 66, s. 7. 

(e) Vide sup. p. 398. 

(/) 2 Hale, P. C. 266. 

Ig) K. V. Fearnley, I T. R. 316; 
R. V, Johnson, 6 East, 683. 

2 
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II. [A demurrer. This Is incident to criminal cases as 
well as civil,] when the fact as alleged is allowed to be 
true, but the defendant takes exception, in point of law, to 
the sufficiency of the indictment or information, on tlio 
face of it ; as if he insists that the ^ict as stated is no 
lelony, treason, or whatever the crime is alleged to be. 
[Thus, for instance, if a man be indicted for feloniously 
stealing a greyhound :] which is an animal not the subj(ict 
of larceny at common la^A), and the stealing whereof is 
not made felony by any statute, but only a misdemeanor (2) ; 
— [in this case, the party indicted may demur to the in- 
dictment, denying it to be felony, though he confesses tlic 
act of taking the animal.] If on dcmuiTcr to an indict- 
ment, the point of law be adjudged for the defendant, and 
the' objection be on matter of substance, the judgment is 
that he be dismissed and discharged : if the objection be 
merely formal, then that the indictment be quashed (/r). 
On the other hand, if the judgment be against the 
defendant, and the offence for whicli lie is indicted be a 
misdemeanor or a felony, but not capital — such judgment, 
according to the better authorities, is final (/). And even 
in capital cases, some have held that if, on demurrer, 
the point of law be adjudged against the defendant, he 
shall have judgment and execution as if convicted by 
verdict (w). But by modem authorities it has been held, 
that he shall in such cas^s be allowed to plead the general 
issue, not guilty,” after a demurrer determined against 
hiin(w); a doctrine which apY)earcd to Blackstone also 
[the more reasonable, because it is cleaj that if the 
prisoner freely discovers the fact in court, and refers it 

(A) Vide sup. p. 200. 150, C. ; 2 Inst. 178 ; 2 Hale, P. C. 

(f) Vide sup. vol. ii. p. 8. 257. 

(Ar) 1 Chit. Cr. L. 443, 444 ; Andr. (n) The defendant has been also 
147. permitted (both in capital and in 

(0 Hawk. P. C. b. 2, c. 31, s. 7; other felonies), to demur and plead 

R. V. J. Taylor, 3 B. & C. 502 ; Reg. not guilty at the same time. (R. v, 

V. Faderman, 1 Den. C. C. 565. Phelps, \1 C. & M. 181 ; R. v. Adams, 

(m) BrOs Pfrempfory, 86 ; SSUundf, ib. 296; R v. Purchase, ib. 617.) 
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[to the opinion of the court whether it be felony or no, and 
upon the fact thus shown it appears to be felony^ — the 
court will not record the confession, but admit him after- 
wards to plead not guilty (o). And this seems to be a case 
of the same nature^ being for the most part a mistake in 
point of law, and in the conduct of his pleading ;] and it 
must be presumed that [the law will not suffer him by 
such niceties to lose his life.] Owing to this uncertainty, 
however, as to the proper foiill of judgment, and the 
power that has been allowed to defendants of urging all 
objections upon the general issue, or by motion in arrest 
of judgment, as well as upon demurrer, demurrers to 
indictments have been seldom used. But objections at 
this early stage have been not unfrcquently taken in 
another and more summary shape, viz. by a motion on the 
part of the prisoner to quash the indictment (jp); a course 
which, in a very clear and obvious case, the practice of the 
courts allow {q)* And the power of bringing forward ob- 
jections at any later period, is now materially limited ; it 
being pro^dded by 14 & 15 Viet. c. 100 (r), that all ob- 
jections for formal defects shall be taken by demurrer or 
motion to quash the indictment, and not afterwards ; and 
shall be amendable forthwith. 

III. A plea in abatement, or dilatory plea, is founded 
on some matter of fact extraneous |o the indictment, tend- 
ing to show that it is defective in point of form ; and has 
principally occurred in the cafje of a misnomer ; i, e. a wrong 
name, or a false addition to the defendant, — as where 
•Tames Allen, gentleman, has been indicted by the name 
of John Allen, esquire, and has pleaded that he has the 
name of James and not of John, and that he is a gentle- 

(o) 4 B1. Com. 334. And see R. v. Wilson, 3 Q. B. 620; R. v. 
Hawk. P. C. b. 2, c. 31, ss. 5, 6, and Dunn, Ry. & M. P. C. 146.) 

2 Hale,'P. C. 225. {q) 1 Chit. Cr. L. 299. 

( p) The court may also qua^ the (r) 14 & 15 Viet. c. 100, ss. 24, 

indictment on its own view. (4Bee 25. And see 7 Geo, 4, c. 64, 8.20. 
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man and not an esquire. But in the case of misnomer, 
no advantage at all now accrues to the defendant by a plea 
in abatement; for by 7 Geo. IV. c. 64, s. 19, no Indict- 
ment or information shall be abated by reason of any dila- 
tory plea of misnomer : but if the court shall be satisfied, 
by affidavit or otherwise, of the truth of such plea, it 
shall forthwith cause the indictment or information to be 
amended according to the#ruth ; and shall call upon the 
party to plead thereto, and shall proceed as if no such 
dilatory plea had been pleaded. And by 14 & 15 Viet. c. 
100, s. 24, no indictment shall be held insufficient for want 
of, or imperfection in, the addition of any defendant. Let 
us therefore next consider a more substantial kind of plea, 
viz. 


IV. [A special plea in bar; which goes to the merits 
of the indictment,] and gives a reason why the prisoner 
ought to be discharged from the prosecution. These are 
principally of four kinds («). A former acquittal ; a former 
conviction ; a former attainder ; or a pardon. 

1. The plea of autrefois acquit y or a former acquittal, is 
grounded on this universal maxim of the common law of 
^England, that no man is to be brought into jeopardy more 
than once, for the same offence (i)* [and hence it is allowed 
as a consequence, that when a man is once fairly found 
not guilty upon an indictment or other prosecution, before 
any court having a competent jurisdiction of the of- 
fence (tt), he may plead such Acquittal in bar of any sub- 


(«) In the particular case where a 
parish or county is indicted for not 
repairing a road or a bridge respec* 
tively, another kind of special pica 
in bar occurs; for the parish or 
county may respectively plead, in 
discharge of their own presumptive 
liability, that some other party is 
liable to a special obligation to re- 
pair. As to repairs of highways, 
&c. vide sup. vol. in. p. 242 ct seq. 


(0 ** Jeopard|< nf hia life,** is the 
expression of Blackstone (vol. iv. 
p. 335). The maxim, however, is 
not confined to capital felonies, but 
extends even to misdemeanors. See 
an instance of autrrfoia acquit pleaded 
in a case of misdemeanor, R. v. 
Taylor, 3 B. & C. 502. 

(tt) Beako.Thyrwhit,3 Mod. 194; 
Haw^. P. C. b. 2, c. 85, s. 10. 
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[sequent accusation for the same crime.] This however 
applies only to an acquittal by verdict of a petit jury(j;): 
and therefore if a man be committed to take his trial for 
a crime at some particular assizes or sessions whereat no 
bill is preferred against him, he is still liable to be in- 
dicted for such crime ; or if the bill against him be thrown 
out by the grand jury, he is liable to be indicted again (y). 
The doctrine applies, also, ori^to the case where the first 
indictment was not substant^ly erroneous. For if it 
wore, the former prosecution is no bar, because the de- 
fendant was never legally in jeopardy (z). It is also to be 
observed, that, in general, the crime of which the defendant 
was before acquitted, must be identical with that with 
which lie now stands charged : but upon this point, dis- 
tinctions of much nicety arise. Thus if a man be acquitted 
upon an indictment of murder, he may not only plead 
autrefois acquit to a subsequent indictment for the murder, 
but even to an indictment for the manslaughter of the 
same person ; or h converso, if he be indicted for man- 
slaughter, and be acquitted, he shall not be indicted for 
the same death, as murder ; for the two cases differ only 
in the degree of guilt, and the fact is the same (a). So if 
he be indicted for a murder, as committed on a certain 
day, and be afterwards indicted again for the murder of 
the same person on a different day, he may plead autrefois 
acquit^ and aver it to be the same felony ; for the day is 
not material (6). On the other ^ hand, if a man be in- 
dicted as accessory, and a<;quittcd, that acquittal will be 

{x) 2 Hale, C. 243, 246 ; L. J. (M. C.) 17. 

Hawk. P. C. b. 2, c. 35, s. 6. (a) 2 Hale, P. C. 246. 

{y) 1 Chit. Cr. L. 458; 2 Hale, (6) 2 Hale, P.C.244. Hale adds, 

P. C. ubi supra. But the grand ** Besides the death is of a person 

jury cannot, after throwing out the << certain, who can be but once 

bill, find another bill against him ** killed.'* The same law, however, 

for the same offence, at the same as he himself proceeds to observe, 

assizes or sessions. (R. v. Hum* « applies to an indictment of rob- 

phreys, Carr. & M.601 ; R. v. Aus- bery ; ” though it is possible that 

tin, 4 Cox, C. C. 386.) J several robberies may be com- 

(ss) 4 Rep. 45, a ; 2 Hale,eP. C. mitted on several d^s. 

3JI3. See The Queen v. Green, 26 
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no bar to an indictment as principal, nor i converso. It 
was formerly doubted, indeed, whether he might not plead 
an acquittal as principal, to a second indictment charging 
him as accessory before the fact ; but the general doetrine 
is now held to apply to that case also(rf). For though the 
offence may in some respects be considered as the same, 
the prisoner may be convicted under the second indict- 
ment, upon faets which would not have warranted his 
conviction under the firs^e). We may conclude our 
remarks on the subject of the plea of autrefois acquit, by 
observing that the defendant, in adopting this plea, usually 
also pleads at the same time the general issue, denying 
the felony charged ; and if the former plea is found against 
him, the trial proceeds upon the second (/). 

2- The plea of autrefois convict, or a former conviction 
(whether judgment was ever given or not) for the same 
identical crime, [is a good plea in bar to an indictment : 
and this depends upon the same principle as the foraier, 
that no man ought to be twice brought into danger for 
one and the same crime : and is governed in general by 
the same rules (^).] And if the former conviction was 
for a capital offence, and followed by an actual judgment 
of death, the defendant may resort to — 

3. [The plea of autrefois attaint, or a former attain- 
der] for the same crime (A) ; which is also a good plea in 
bar, depending upon the same principle, and governed in 
general by the same rulJs, as the plea of autrefois convicL 
It might formerly indeed haves^been pleaded where a man, 
after being attainted of one felony, was afterwards indicted 


(rf) Vide Bup. p. 129. 

(«) See Hawk. P. C. b. 2, c. 35, * 
8. 11 1 2 Hale, P. C. 244 ; Post 361 ; 
R. e. Birchenough, 1 M. C. C. R. 
477 ; R. ». Parry, 7 C. & P. 836. 

(/) Arch. Cr. L. by J ervis, 9th ed. 
p. 91 ; R. tf. Sheen, 2 Car. & P. 635. 
As to this plea, and also as to that 
of autrrfm convict, it is provided by 
14 & 15 Viet. c. 109, 8. 28, that it 
<^hall be sufRcient for the defend. 


ant to state that he has been Iaw> 
“ fully acquitted or convicted (as 
** the case may be> of the said 
** offence charged in the indictment.’* 
And see as to the plea of autrefois 
acquit. Queen v. Bird, 20 L. J. (M. C.) 
70. 

{g) Hawk. P. C. b. 2, c. 36, s. 10. 

(5) ||^s to attainder, vide post, c. 
xxiir. 
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lor another (i ) ; for the prisoner being considered as dead 
ill law by the first attainder, and having tliereforc already 
forfeited all that he had, it was considered as [absurd and 
superfluous to endeavour to attaint him a second time.] 
But now, by 7 & 8 Geo. IV. c. 28, s. 4, it is enacted, that 
no plea setting forth any attainder shall be jileaded in bar 
of any indictment, unless the attainder be for the same 
offence as that charged in the jpdictment. 

4. Lastly, [a •pardon may be pleaded in bar, as Jit 
once destroying the end and purpose of the indictment, by 
remitting that punishment wliich the prosecution is cal- 
culated to inflict (J).] In capital offences, [there is one 
advantage that attends pleading a pardon in bar, or in 
arrest of judgment, before sentence is past, which gives it 
by much the preference to pleading it after sentence or 
attainder. This is, that, by stopping the judgment, it stops 
the attainder; and prevents the corruption of blood,] which 
follows in certain cases on conviction ; and which cannot 
afterwards be purged excejit by Act of parliament (A), 
[But as the title of pardons is applicable to other stages 
of prosecution,] — a pardon being pleadable (according to 
the period at which it is obtained) not only in bar of the 
indictment ; but, after verdict, in arrest of judgment ; or, 
after judgment, in bar of execution : — the more minute 
consideration of them shall be reserved, till we have gone 
through every other title except oply that of execution. 

[Before we conclude this head of special pleas in bar, it 
will be necessary to observe, that though in civil actions 
when a man has his election what plea in bar to make, he 
is concluded by that plea ; and cannot resort to another if 
that be determined against him (/) ; as if, on an action of 

(0 4 Bl. Com. 33G ; Hawk. F. C. first pleading one plea (or several 
b. 2, c. 3G. together, as the case may be), and 

(j) As to pardons, vide post, c. XXV. afterwards, on failure of these, at- 
(Ar) 4 Bl. Com. 338. tempting to place another on the 

(/) It will be understood that record: not to the case of his plead- 
Blackstone is speaking here (^1. iv. ing several pleas contemporaneously, 
p. 338) of the case of a dcfemhnCs and, on failure at tlic trial to csta- 
: : 1 1 3 
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[debt, the defendant pleads a general release, and no siieli 
release can be proved, he cannot afterwards plead tlie ge- 
neral issue,] that he was never indebted as alleged,” as 
he might at first (m ) — [for he has made his election what 
plea to abide by, and it was his own folly to choose a rotten 
defence;] yet in criminal prosecutions for felonies, tliat rule 
is disregarded (n). For in such cases, [though a prisoner’s 
plea in bar is found against him upon issue tried by Ji jury, 
or adjudged against him in point of law by the court, still 
he shall not be concluded or convicted thereon, but shall 
have judgment of respondeat ouster; and may plead over 
to the felony tlie general issue, not guilty (o).] For the 
law allows many jJeas by which a prisoner may escape 
the punishment of felony, but only one plea in consc- 
([ucnce whereof it ciin be inflicted: [viz. on the general 
issue, afto* an impartial examination and decision of the 
facts, by the unanimous verdict of a jury. It remains 
therefore that we consider — 

V. The general issue, or plea of 7wt guilty This is tlie 
proper form, wherever the prisoner means either to deny 
or to justify the charge in the indictment, and it is to be 
obseiwcd, that in such case there can be no sjiecial plea, 
either in treason or felony. Thus [on an indictment for 
murder, a man cannot ])lead that it was in his own 
defence, against a rc^bber ; but he must plead the 
general issue, not guilty, and give this special matter 
in evidence. For, (besides that such pleas do in effect 
amount to the general issue, since, if true, the prisoner 
is most clearly not guilty,) as the facts in treason arc 
laid to be done prodltorii^ and in felony, to be done 

blish all uf these, raking the hcucflt This is confined, as stated in the 

of such as he is able to establish j — text, to felonies. It does not apply 

which the practice in civil cases per- to indictments, or informations, for 

mits, vide sup. vol. xii. p. GOJ. misdemeanors (11. v. Taylor, 3 B. & 

(m) As to this plea, vide sup. vol. C. 502), being originally established 

HI. p. 598. only ii^avorem vita, 

(n) R. V. Gibson, 8 East, 110. (o> i Hale, P. C. 239. 
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[felonici; these pharges of a traitorous or felonious intent 
are the points and very gist of the indictment ; and must 
be answered directly by the general negative, not guilty,] — 
the effect of which is, that on the one hand it puts the 
prosecutor to the proof of every material fact alleged in 
the indictment or information ; and on the other it entitles 
the defendant to avail himself of any defensive circum- 
stances, as amply as if be had pleaded them in a specific 
form. [So that this is, upon all accounts, the most advan- 
tageous plea for the prisoner (jp).] 

By the plea of not guilty, tlie prisoner puts himself 
upon the trial by jury (y) ; and when the record comes 
afterwards to be made up, — for the proceedings ouglit 
regularly to be recorded, according to the analogy of the 
practice in civil cases (r), — the prosecutor on the part of 
the Crown adds the similiter (as it is called), by the words 
that he “ doth the like («).” But even before this fomal 
entry, the similiter is supposed to be added by the pro- 
secutor, immediately on the plea of not guilty being 
pleaded by the defendant (^), — ^which brings the parties 

(p) 2 Hale, P. C. 2fi8. This plea, When the prisoner pleaded not 
as we have seen, the court may order guilty, non culpabilis, or nient culpa- 

to be entered for the defendant, when blct it was abbreviaCed on tlie minutes 

he stands mute of malice, &c. ; vide of the court thus, **non (or nient) 
sup. pp. 477, 478. and the joining of issue thcrc- 

((f) The defendant, on pleading on ^y the prosecutor was expressed 
not guilty, used formerly to refer by the abbreviation ** prit,,” the 

the matter expressly to the trial by precise origin of which latter ex- 
jury ; but by 7 & 8 Geo. 4, c. 28, pression is somewhat doubtful. In 

8. 1, he is now to be deemed to do course of time, it became the prac- 

so (in treason or felony) by simply tice for the officer of the court to 
pleading not guilty. read aloud these words, without re- 

(r) Vide sup. vol. iii. p. 616. gard to their real meaning (which 

(s) By 7 & 8 Geo. 4, c. 64, s. 20 was beginning to be forgotten, owing 

no judgment after verdict, shall be to the disuse of law French): and 
stayed or reversed for want of a to apply them as an appellation of 
similiter, the prisoner himself; for when a 

(t) Other ceremonies were for- prisoner pleaded not guilty, the 
merly observed, — which in^lve the officer used to say, ** Culprit, how 
true etymology of the won? wilt thou be tried?** to which the 
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to issue (tt). [And then they proceed, as soon as conve- 
niently may be, to the trial ; the manner of which will 
be considered at large in the next chapter.] 

latter usually added, ** By God, and place and is still observable in the 
the country,** meaning by a jury, law French ; viz. in the prologue to 
(See 4 Bl. Coro. 339, and note by all our public proclamations, oyez^ 
Christian.) Blackstone also (ubi or hear ye, which is generally pro- 
sup. ) takes occasion, in reference to nounced, roost unmeaningly, oh I yes ! 
this subject, to remark upon ano- (tt) As to the term issue, vide sup. 
ther corruption which has taken vol. iii. p. 594. 
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CHAPTER XXIL 

OP TRIAL AND CONVICTION, 


[The several methods of trial and convictfon of of- 
fenders (a), established by the laws of England, were 
formerly more numerous than at present, through the 
superstition of our Saxon ancestors; who, like other 
northern nations, were extremely addicted to divination, 
a character which Tacitus observes of the antient Ger- 
mans (6). They therefore invented certain methods* of 
purgation or tiial, to preserve innocence from the danger 
of false witnesses ; and in consequence of a notion that 
God would always interpose miraculously to vindicate the 
guiltless.] To these, though most of them have been 
long since, and all are now, abolished, some notice seems 
to be due, on account of their legal and historical asso- 
ciations, and as matter of curiosity, — before we proceed to 
those existing methods which constitute the proper subject 
of the chapter. 


I. [The most antient species /of trial was that by or- 
deal (c), which was peculiarly distinguished by the appel- 
lation of judicium Dei^ and sometimes vulgaris purgatio, 
to distinguisl^it from the canonical purgation, which was 
by the oath of the party (rf). This was of two sorts (£), 


(а) Vide sup. p. 424. 

(б) De Mor. Germ. 10. 

(c) Wilk. Leges Ang. Sax. LL. 
Inse, c. 77. See as to this ordeal, 
Turn. Angl. Sax. vol. ii. p. 582; 
Hall. Mid. Ag. vol. ii. p. 466 ; in 
which last work an instance k given 
of a citizen of London un<i&rgoing 


the ordeal of cold water, in a case of 
murder, in the reign of Henry the 
second, and on failure therein being 
hanged. 

(d) Vide sup. vol. iii. p. 450, 
n. (d). 

(e) Mirr. c. 8, s. 28. 
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[either ^re-ordeal, or u’flier-ordcal ; the former being con- 
fined to persons of higher rank, the latter to the com- 
mon people (e). Both these might be performed by 
deputy ; but the principal was to answer for the success 
of the trial, the deputy only venturing some corporal pain 
for hire, or perhaps for friendship (/). Fire-ordeal was 
performed either by taking up in the hand, unhurt, a piece 
of red hot iron, of one, two, or three pounds weight ; or 
else by walMng, — bare foot, and blindfold, — over nine rod 
hot plough-shares, laid lengthwise, at unequal distances ; 
and if the party escaped being hurt, he was adjudged inno- 
cent : but if it happened otherwise, (as without collusion it 
usually did,) he was then condemned as guilty. However, 
by this latter method, queen Emma, the mother of Edward 
the Confessor, is mentioned to have cleared her character, 
when suspected of fiimiliarity with Alwyn, Bishop of Win- 
chester (^). 

Water-ordeal was performed, either by plunging the 
bare arm up to the elbow in boiling water, and escaping 
unhurt thereby : or by casting the person suspected into 
a river or pond of cold water; and, if he floated therein 
without any action of swimming, it was deemed an evi- 
dence of his guilt, but if he sank, he was acquitted. It is 
easy to trace out the traditional relics of this water-ordeal, 
in the ignorant barbarity that has been practised, in many 
countries, to discover witches by casting them into a pool 
of water, and drowning them to prove their innocence. 
And in the eastern empire the fire-ordeal was used to 
the same purpose by the emperor Theodore Lascaris; 
who, attributing his sickness to magic, caused aU those, 
wh(Hn he suspected, to handle the hot iron ; thus joining, 

( 0 ) Tenetur se purgare is gut ac- (/) This is still expressed in that 
cusatur, per Dei judicium ; scilicet per common mode of speech, ** of going 
calidum firrumt vel per aquam, pro through fire and water to serve 
(Uversiiate condiHonU hominum: per another.” 

ferrum calidum, si fuerit homo liher : (g) Tho. Rudborne, Hist. Maj. 

per aquam, si fuerUrusiicus»*'’-^\uTiS. Winton, 1. 4, c. 1. 

B. 14, c. 1. ' 
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[as has been well remarked, to the most dubious crime in 
the world the most dubious proof of innocence (A). 

And indeed this purgation by ordeal, seems to have 
been very antient, and very universal, in the times of 
superstitious barbarity. It was known to the antient 
Greeks ; for, in the Antigone of Sophocles, a person sus- 
pected by Creon of a misdemeanor, declares himself ready 
to handle hot iron and to walk over fire,” in order to 
manifest his innocence (i) ; which, the scholiast tells us, 
was then a very usual purgation. And Grotius gives us 
many instances of water-ordeal in Bithynia, Sardinia, and 
other places (A). 

One cannot but be astonished at the folly and impiety 
of pronouncing a man guilty, unless he was cleared by a 
miracle; and of expecting that all the powers of nature 
should be suspended, by an immediate interposition of 
Providence to save the innocent, whenever it was pre- 
sumptuously required. And yet in England, so late as King 
John’s time, we find grants to the bishops and clergy, to 
use the judicium ferric aquee, et ignis (Z). And both in 
England and Sweden, the clergy presided at this trial ; and 
it was only performed in the churches or in other conse- 
crated grounds 5 for which Stiemhook gives the reason, 
non defuit illis operm et laboris pretium; semper enim ah 
ejusmodi judicioy aliquid lucri sacerdotihus ohveniehat (m).” 
But to give it its due praise, we find the canon law very 
early declaring against trial by ordeal, or vulgaris pur^ 
gaiiOf as being the fabriq^ of the devil, “ cum sit contra 
prcBceptum Domini^ non tentahis DominumDeum tuum{nV* 
Upon this authority, — though the canons themselves were 
of no validity in England, — it was thought proper to dis- 

{h) Sp. L. b. 12, c. 5, (f») De Jure Sueon. 1. 1, c. 8. 

(i) V. 270. (n) Decret. part 2, caus. 2, qu. 5, 

{k) Grot, on Numb. v. 17. And diet. 7 ; Decret. lib. 3, tit. 80, c. 9; 
see Mod. Univ. Hist. vii. 266. and Gloss, ibid. 

(0 Spelin. Gloss. 438. 
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use and abolish this trial entirely in our courts of justice, 
by an Act of parliament in the third year of Henry the 
third, according to Sir Edward Coke (o) ; or rather by an 
order of the king in council (/?). 


II. Another species of purgation, — somewhat similar 
to the former, but probably sprung from a presumptuous 
abuse of revelation in the ages of dark superstition, — was 
the corsned^ or morsel of execration, being a piece of 
cheese or bread, of about an ounce in weight, which was 
consecrated with a form of exorcism, desiring of the Al- 
mighty that it might cause convulsions and paleness, and 
find no passage, if the man was really guilty ; but might 
turn to health and nourishment if he was innocent (y). As 
the water of jealousy, among the Jews, was, by God’s 
special appointment, to cause the belly to swell, and the 
thigh to rot, if the woman was guilty of adultery (r). This 
corsned, then, was given to the suspected person, who at 
the same time also received the holy sacrament (5) ; ifi 
indeed, the corsned was not (as some have suspected) the 
sacramental bread itself, till the subsequent invention of 
transubstantiation preserved it from profane uses mth 
a more profound respect tlian formerly. Our historians 
assure us, that Godwin, earl of Kent, in the reign of king 
Edward the Confessor, abjuring the death of the king’s 
brother, at last appealed to his corsned, ‘‘ per buccellam 
deglutiendam ahjuravit (<)S” which stuck in his throat and 
killed him. This custom has jbeen long since gradually 
abolished; though the remembrance of it still subsists, in 


( 0 ) 9 Rep. 82. It had been 
abolished in Denmark above a cen- 
tury before. (Mod. Un. Hist, xxxii. 
105.) 

(p) 1 Rym. Feed. 228; Spclm. 
Gloss. 826 ; 2 Pryn. Rec. Append. 
20 ; Seld. Eadm. fol.- 48. 

(?) Spelm. Gloss. 489. 

(r) Numb, v. 


0t 

(() ** Si quit alteri minittranUum 
accusetur et amicit destilutus sit cum 
sacramentalet non habeatt vadat ad ju- 
dicium quod Anglic^ didtur 'corsned,* 
etfiat sicut Deut velityniH super sanc- 
tum corpus Domini permitlatur ut se 
purest.*’— Wilk. Leges Ang. Sax. 
LL. Canut. c. 6. 

(t) li'^ulph. 
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[certain phrases of abjuration retained among the common 
people (u). 

These two antiquated methods of trial, were principally 
in use among our Saxon ancestors.] The next, — which 
though in modern times almost wholly laid aside, yet 
remained in force in the English law, till its abolition by 
the 59 Geo. III. c. 46 (a:), — owed its introduction among 
us to the princes of the Norman line ; and that is — 


III. The trial by hattely duel, or single combat (y); 
which was another species of presumptuous appeal to 
Providence, under an expectation that Heaven would un- 
questionably give the victory, to the innocent or injured 
jiarty.] This obtained in appeals ( 2 ^), and in approve- 
ments (a); and also in the civil action called a 'writ, of 
right (5). [The first written injunction of judiciary com- 
bats that we meet with, is in the laws of Gundebald, a.d. 
501, which are preserved in the Burgundian code; yet it 
does not seem to have been a local custom of this or that 
particular tribe, but to have been the common usage of all 
the northern people from the earliest times (c).] In a writ 


(u) As ** 1 will take the sacrament 
upon it/’ ** May this morsel be my 
last,” and the like. 

(*) Vide sup. p. 464. 

(y) On the subject of trial by 
battel, some valuable information 
will be found in llallam's Mid. Ag. 
vol. i. pp. 277— -294. 

(«) As Jto appeals, vide sup. p. 
463. The last occasion on which 
trial by battel was offered in an ap- 
peal, was in Abraham Thornton’s 
case in the year 1818 ( 1 Barn. 8e Ad. 
405). 

(а) 2 Hale, P. C. p. 233. As to 
approvements, vide sup. p. 479. 

(б) This was one of the real ac- 
tions now abolished. (Vide sup. 
vol. III. pp. 507, 511, 608.f The 
last occasion on which trial 9|jf^attel 

VOL. IV. 


in a writ of right was awarded (of 
which we have an authentic ac- 
count), was in the 13 Kliz. in the 
year 1571; and was granted, says 
Sif^Henry Spelman, non tine magnd 
juritfontultorum perturbatione. (See 
Dyer, 801, from whose report it ap- 
pears that no actual combat took 
place, the demandants making de- 
fault) Blackstone (vol. iii. p. 338) 
refers, however, to a later trial, which 
he states was waged in the county 
palatine of Durham in 1638. (See 
Cro. Car. 512.) 

(c) Seld. on Duels, c. 5 ; et vide 
Stiern. de Jure Sueon. 1. 1, c. 7. 
Mr. Hallam says (vol. i. p. 278, tn 
notit), that it may be met with 
under the first Merovingian kings 
in France; and was established by 
K K 
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of right, [when the tenant pleaded the general issue ; viz. 
that he had more right to hold than the demandant to re- 
cover;] he might offer to prove it by the body of his 
‘ champion (d ) : which tender being accepted by tlie de- 
mandant, the champion for the tenant threw down his 
glove, as a gage or pledge; and was then said to wage 
battel with the champion of the demandant; who by 
taking up the gage or glove accepted on his part such 
challenge (e). And the battel was thus waged by champions, 
and not by the parties themselves, in order principally, as 
it would seem, [that no person might claim an exemption 
from this trial; as 'was allowed in criminal cases, where 
the battel was waged in person(/).] A piece of ground 
was then set out; and the champions were introduced, 
armed with batons and staves an ell long, and a four- 
cornered leather target. [In the court military, indeed, 
they fought wdth sword and lance, according to Spelman 
and Rush worth: as likewise, in France, only villeins fought 
with the buckler an,d baton; gentlemen, armed at all 
points. And upon this and other circumstances, Mon- 
tesquieu hath, with great ingenuity, not only deduced the 


the laws of tlic Alemanni or Swa- 
bians, and also of the Lombards; 
and he cites Baluz. t. 1, p. 80, and 
Muratori, Script. Her. Ital. ill' 2^ 
c. 65. ^ 

(d) The wager of battel was the 
only decision of the question of right 
on a writ of right, after the Cqp- 
quest, — until Henry the Second, by 
consent of parliament, introduced 
the grand assize, a peculiar species 
of trial by jury, in concurrence 
therewith; giving the tenant his 
choice of either the one or the other. 
The establishment of this alterna- 
tive, Glanvil, chief justice to Henry 
the second, and probably his ad- 
viser herein, considers as a most 
noble improvement, (as in fact it 


was,) of the law. ** Esl autem magna 
assisa regale quodilam heneficium, cle^ 
mentia principis, de censilio procerum, 
populis indultum ; quo vita hominum, 
et ttatus integritati tarn salubriter 
consulitur, ut in Jure quod quis in 
Ubero soli ienemento possidet retinendo, 
^duelli casutn declinare possint homines 
ambiguum, Ac per hoc contingit, 
insperata et pra^tura mortis td/i- 
mum evadere supplicium, vel saltern 
perennis ii{famia opprobrium illius in* 
festi et inverecundi verbi, quod in ore 
victi turpiter sonat, consecutivum,*'-- 
L. 2, c. 7. 

(e) 8 Bl. Com. 338, 339. 

(/) See also on the reason of this 
praetK e, Co. Litt 294; Dyversit6 des 
Courf ^ , 304. 
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[impious custom of private duels on imaginary points of 
lioiioiir,— but liath also traced the heroic madness of knight 
errantly, from the same original of judicial combats {g). 
But to proceed :] 

When the champions arrived within the lists, the cham- 
pion of the tenant took his adversary by the hand, and 
made oath that the tenements in dispute were not the 
right of the demandant ; and the champion of the deman- 
dant, then taking the other by the hand, swore in the same 
manner that they were ; next an oath against sorcery and 
enchantment, was to be taken by both the champions, in 
this or a similar form, ‘‘ Hear this, ye justices, that I have 
this day neither cat, drank, nor have upon me neither 
bones, stones, no grass, nor any enchantment, sorcery, or 
witchcraft, whereby the law of God may be abased, or 
the law of the devil exalted. — So help me God and his 
saints (/i).” 

The battel was thus begun ; and the combatants were 
bound to fight till the stars appeared in the evening : and 
if the champion of the tenant could defend himself till the 
stars appeared, the tenant was to prevail in his cause; but 
if victory declared itself for either party, for him was judg- 
ment finally given. This victory might arise from the 
death of cither of the champions, or by either of them 
proving recreanty i. e., yielding, s^d jironoimcing the hor- 
rible word of craven; a word of ^disgrace and obloquy, 
rather than any determinate meaning (i). The effect of 

the termination of the battel in either of these modes was, 

# 

(g) Sp. L. b. 28^ cc. 20, 22. Mr. Hallam (vol. i. p. 278, 7th ed ), 

(A) 3 Bl. Com. p. 340, who cites refers for the ceremonies of trial by 
Dyer, 301, and Spelm. Gloss. 103. combat, to Houard, Anc. Loix de 
And see Rushw. Coll. vol. ii. pt. 2, France, t. 1, p. 264; Velly, t. 6,'p. 
fol. 112; lOllym. 322; R. v. Dry- 106; Recueil des Historiens, t. 2, 
den, Cro. Car. 312, and 11 Harg. pref. p. 189; Ducange v. Duellum, 
St. Tr. 124, where will be found an But he says the great original autho- 
account of the proceedings in the rities, are the Afsisesde Jerusalem, 
last trial by battel, which took place c. 104, and Bcaumanoir, c. 31. 
in this country, viz. that in thf case (•} 3 Bl. Com. 340. 
of Lord Rea v. Ramsey (7 Glii. 1). 

K K 2 
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that the vanquished party forfeited his claim, and j^aid a 
fine(j): and the champion, if recreant, was coiuhtnuied 
amittere liber am legem; i. e., to become infamous, and not 
to be accounted liber et legalis homo ^ — being supposed by 
the event to be ju'oved foresworn, and not lit to be put 
upon a jury, or admitted as a witness in any cause (A). 

In an appeal or approvement, the trial by battel might 
also be demanded at the election of tlic apjicllee, and was 
carried on with equal solemnity, as in a writ of n’glit: l)ut 
as each party Avas here to fight in his proj)er person, — tin* 
appellant or approver, if a Avoman, a priest, an infant, or ol* 
the age of^sixty, or lame or blind, might counterplead, 
and rcfiise the Avager of battel ; and comjxd the appellee to 
put himself upon the country, that is, submit to trial by 
jury. Also peers of the realm, bringing an appeal, AVen^ 
not to be challenged to Avage battel, on account of the dig- 
nity of their persons ; nor the citizens of London by special 
charter, because fighting seems foreign to their education 
and employment. So likewise if the crime were notorious, 
as if the thief Averc taken Avith the mainour {l)^ or the 
murderer in the room Avith the bloody knife, — the appel- 
lant might counterplead and refuse the tender of battel 
from the appellee (wz); for it was imreasonable that an 
innocent man should stake his life against one who was 
already half convicted (n). 


{j) Hall. Mid. Ag. ubi sup.'* 

(*) 3 Bl. Com. 340. The com- 
piler of the missises de Jerusalemt c. 
167, thinks it would be very In- 
jurious if no wager of battel were 
to be allowed against witnesses in 
causes affecting succession ; since 
otherwise every right heir might be 
disinherited ; as it would be easy to 
find two persons who would perjure 
themselves for money, if they had 
no fear of being chtdienged for their 
testimony. The demandant’s cham- 
pion was in fact a witneu upon the 
question of right ; and this passage. 


as Mr. Hallam remarks, ** indicates 
“ the real cause of preserving the 
r** judicial combat; systematic per- 
**jury in witnesses, and want of 
legal discrimination in judges." — 
Hall. Mid. Ag. vol. i. p. 282. 

(1) Vide sup. p. 457. 

(w) Hawk. P. C. b. 2, c. 45, s. 7. 
An example of a counterplea of 
wager of battel, on the principle 
mentioned in the text, actually oc- 
curred in the modern case of Ashford 
a. Thornton, (1 Barn. & Aid. 405,) 
alrea^ instanced (vide sup. p. 497). 
Bl. Com. 347. 
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[Tlic form and manner of waging battel upon appeals 
and ap])rovements, were much the same as upon a writ of 
right (<?). The appellee, when appealed of the felony, 
jdcadcd not guilty, and threw down his glove ; and declared 
lie would defend the same with his body. The appellant, 
in accepting the challenge, took up the glove ; and replied 
that he was ready to make good his aj^peal, body for body: 
and thereupon the appellee, taking the Bible in his right 
hand, and in his left the right hand of his antagonist, swore 
to this effect, Hoc audi^ homoy quern per manum teneo, 
Hear this, O man, whom I hold by the hand, 
who callest thyself John by the name of baptism, that 1, 
“ who call myself Thomas by the name of baptism, did not 
‘‘ feloniously murder thy father, William by name, nor am 
anywise guilty of the said felony; so help me God and 
the saints ; and this I will defend against thee by my 
body, as this court sliS.ll award.” To which the appel- 
lant replied, holding the Bible and his antagonist’s hand in 
the same manner as the other, Hear this, O man, whom I 
“ hold by the hand, %vlio callest thyself Thomas by the 
name of baptism, that thou art perjured ; and therefore 
perjured, because that thou feloniously didst murder my 
father, William by name ; so help me God and the 
saints: and this I will prove against thee by my body, 
‘^as this court shall award (p).” The battel was then 
fought with the same weapons, the same solemnities, and 
the same oaths against amulets and sorcery, that were used 
in the civil combat : and if , the appellee Avere so far A^an- 
fpiished as not to be able or Avillfeig to fight any longer, he 
• 

(o) Flet. 1. 1, c. 84 ; Hawk. P. C. the prosecutor that he was related 

b. 2, c. 45. to the deceased (for none but near 

( p) There is a striking resem- relatives were permitted to prose- 
blance between this process and cute in that court), and that the 
that of the court of Areopagus, at prisoner was the cause of his death ; 
Athens, for murder ; wherein the the prisoner, that he was innocent 
prosecutor and prisoner were both of the cl^ge against him. (Pott, 
sworn in the most solemn m^ner: Antic], b. 1, c. lib) 

•• 
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[was .adjudged to be hanged immediately; and then, as also 
if he were slain in the battel, Pro\ddence was deemed to 
have determined against him, and his blood was attainted. 
But if he killed the appellant, or could maintain the fight 
from sun rising till the stars appeared in the evening, he 
was acquitted. So also if the appellant became recreant, 
and pronounced tlie word craven, he lost his liberam legem, 
and became infamous; and the appellee recovered his 
damages, and was for ever quit, not only of the appeal, 
but of all indictments likewise for the same olfence (r). 

IV. The fourth method of trial in criminal cases, is 
that by the peers of Great Britain, in the court of par- 
liament, (or in the court of the lord high steward,)] when 
a peer, or peeress, is charged with any treason or felony, 
or misprision of cither. [Of this enough has been said 
in a former chapter (5) : to which we shall only now add, 
that in the method and regulation of its proceedings, it 
differs but little from the trial, per patriam or by jury ; 
except that no special verdict can be here given (^), 
because the lords of parliament, — or the lord high steward, 
if the trial be had in his court, — are judges sufficiently 
competent of the law that may arise from the fact : and 
except, also, that the peers need not all agree in their 
verdict ; but the greater number, consisting of twelve at 
the least, will conclude jind bind the minority (w). 

V. The trial by jury, or the^ countiy, per patriam, is also 
that trial by the peers of every Englishman, which, as the 
grand bulwark of his liberties, is secured ^o him by the 
Great Charter : nullus liber homo capiatur, vel impri^ 
sonetur, aut exulet, aut aliquo alio modo destmatur, nisi per 
legale jttdidum pnrium snorum, vel per legem terr(B'*\x), 

(r) 4 Bl. Coin. 34^. («) Kelynge, S6 ; slat. 7 Will. 3, 

(*) Vide sup. pp. 382, c. 3, s. 1 1 ; Foster, 247. 

(0 Halt. 116. Hen. 3, c. 29. 
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[The antiquity and excellence of this trial, for the settling 
of civil property, has before been explained at large (y). 
And it will hold much stronger in criminal cases : since, in 
limes of difficulty and danger, more is to be apprehended 
fi om the violence and partiality of judges appointed by 
the Crown, in suits between the Sovereign and the sub- 
ject, than in disputes between one individual and another, 
to settle the metes and boundaries of private property. 
Our law has, therefore, wisely placed this strong and two- 
ibld bari’ier, of a presentment and a trial by jury, between 
the liberties of the people and the prerogative of the Crown. 
It was necessary, for preserving the admirable balance of 
our constitution, to vest the executive power of the laws 
in the prince : and yet this power might be dangerous and 
flestructivc to that very constitution, if* exerted, without 
check or control, by justices of oyei' and terminer occa- 
sionally named by the Otown ; who might then imprison, 
despatch or exile any man that was obnoxious to the go- 
vernment, by an instant declaration that such is their will 
and pleasure. Hut the founders of the English law have, 
with excellent forecast, contrived that no man should be 
called to answer to the Crown,] for any felony at least, 
unless upon an indictment; tliat is, the presentment or 
[preparatory accusation of twelve or more of his fellow- 
subjects (sr) : and that the truth of every accusation, whe- 
ther preferred in the shape of indictment or information, 
should afterwards be] brought to trial and [confirmed 
by the unanimous suffrage^ of twelve of his equals and 
neighbours, indifferently chosen, and superior to all sus- 
picion.] • 

[What was said of juries in general, and the trial thereby 

(y) Vide sup. vol. iii. pp. 619, much as the consent of the person 

653, 667. charged, — or, in the case of a juvenile 

(z) The modern provisions under offender, of his parents or guardians, 
which larcenies, in certain cases, — must be given before such course 
may be disposed of summarily before may be taken. Vide sup. pp. <112, 
justices without indictment, |re no 413. 

innovation on this principle, — inas« 
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[in civil cases (a), will greatly shorten .our present remarks 
with regard to the trial of criminal suits, indictments and 
informations. Which trial we shall consider in the saiiu5 
method that we did the former,— by following the ordei* 
and course of the proceedings themselves, as the most 
clear and perspicuous w ay of treating it.] 

When, therefore, a prisoner has pleaded wo^ guilty to the 
indictment or information, the next step is to impanel and 
swear for that puipose a jury, — called, (when intended to 
distinguish them from a grand jury,) a petit jury, — con- 
sisting of twelve persons, who are abvays to be of the same 
county where the indictment was found (i) ; and whose 
qualification, in other respects, is to l^e the same as that of 
jurors in civil causes (c). But it is a rule tliat no person 
who was of the grand jury, by which tlie bill w as found, is 
competent to sit iq)on the j)ctit jury (rf). If the proceed- 
ings are before the Coui*t of Queen’s Bench, an interval 
elapses before the trial ; during which, process issues for 
summoning a jury, as in civil causes: and the trial is 
either at bar (e) or nisi priusy as mentioned in a fo]*mcr 
place ( f). But if the proceedings and trial arc in a court 
of oyer and terminer and general gaol delivery, the sheriff, 
(by virtue of a general precept, directed to him before- 
hand by the judges of assize,) returns to such court, a 
panel of at least forty-eight jurors, to try all issues, whe- 
ther criminal or civil, at that session (^): and therefore 
it is in such courts usuhl to try all persons charged with 
felony immediately or soon after their arraignment. And 
a similar practice — both as to the summoning jurors and 


(a) Vide sup. vol. in. p. 613 et 
seq. 

(b) 2 Hale, P. C. 264; Hawk. 
P. C. b. 2, c. 40. As to the Oiidiiig 
of the indictment, vide sup. p. 440. 

(c) Vide sup. vol. iii. p. 625, as 
to the qualification of a juror in 
respect of estate. 

(d) 25 Edw. 3, st. 5, c. 3. 


(e) On an information ex officio^ 
the attorney-general is entitled to 
demand a trial at bar, if he thinks 
proper. (1 Chit. Cr. L. 848.) 

(/) Vide sup. p. 887. 
ig) 2 Hale, P. C. 263; 2 Arch. 
Just. 18. And see 6 Geo. 4, c. 50, 
8. 13 ; 7 Geo. 4, c. 64, s. 21 ; 15 & 16 
Viet V 76, s. 105. 

«« 
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as to ilic time of trial after arraignment — prevails in the 
ease of such persons as are tried at tlie sessions of the 
jieace. As to misdemeanors at the assizes or sessions, it 
Avas formerly not customary, (imlcss hy consent of parties, 
or Avlierc the defendant Avas actually in gaol,) to try per- 
sons indicted thereof, at the same sessions in Avhich they 
had pleaded not guilty to the indictment. It is noAv, hoAV- 
ever, proAuded by 14 & 15 Viet. c. 100, s. 27, that no 
person prosecuted, shall be entitled to traverse (that is, 
postjjone) the trial oT any Indictment found against him at 
any session of the peace, of oyer and terminer, or of gaol 
delivery (/(); but that if the court,— upon the application 
of such person or olherAvise, — shall be of opinion that he 
ought to be alloAved a further time, cither to prepare his 
defence or otherAvise, such court may adjourn the trial, to 
the next subsccpient session, on such terms as to bail or 
otherAvise, as shall seem meet ; and may respite the recog- 
nizances of the prosecutor’s Avitnesses accordingly. In 
misdemeanors, also, Avhere the rc'cord is in the Court of 
Queen’s Bench, aa'c may remark, that the trial may, by 
leave of the court, be by a special jury ; according to the 
practice in civil actions (i). but this is not alloAvcd in mis- 
demeanors tried under commissions of oyer and terminijr 
and gaol delivery, or at the sessions of the peace ; nor 
is a special jury alloAvcd, in cases of treason or felony, 
Avlierever tried. 

In connection Avith tlie sul)joct of trial, we may remark 
here, that in the case of treason generally, (but Avith the 
exception of an attcmijt to assassinate the sovereign,) it is 
enacted by statute 7 Will. III. c. 3, that no person shall 
be tried for the same, or for any misprision thereof, unless 


{h) To traverse properly sigiiificB 
to plead in denial (vide sup. vol. 
111 . p. «>98), and, therefore, iii every 
case, a party who pleads not guilty 
to an indictment must also be said 
to traverse the indictment; l^t the 
meaning of the statute is, that his 
•# 


traverse shall not entitle him to a 
postponement. In the practice of 
the criminal courts, the word has 
been ordinarily thus used in con- 
nection with a postponement of the 
trial. 

(i} See 6 Geo. 4, c. 50, s. 30, &c. 

V 
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the indictment be found within three years after the oflTcnce 
committed ; and that the prisoner shall have the same com- 
pulsory process to bring in his witnesses for him, as was 
usual to compel their appearance against him. And by 
statutes of 7 Anne, c. 21 (i), and 6 Geo. IV. c. 50, s. 21, 
the prisoner is in general entitled, — ^in case of treason and 
misprision thereof, — to have a copy of the indictment, and 
a list of the witnesses to be produced against him and of 
the jurors, delivered to him ten days before the trial (/e). 
But by 5 & 6 Viet. c. 51 (Z), it is provided, that in all cases 
of treason in compassing or imagining any bodily harm 
tending to the death or destruction, maiming or wounding, 
of the Queen, (and in all cases of misprision of any such 
treason,) where the overt act or acts shall be any attempt 
to injure in any manner whatsoever the person of the 
Queen, — ^the person charged shall be indicted, arraigned, 
tried, and attainted, in the same manner and according to 
the same course and order of trial in every respect, and 
upon the like evidence, as if he stood charged with 
murder; and that no indictment for such treason, shall 
be within any of the provisions of the said several Acts of 
7 Will. III., 7 Anne, or 6 Geo. IV. touching trials in 
cases of treason and misprision thereof: but tliat, upon 
conviction upon such indictment, judgment shall never- 
theless be given, and execution done, as in other cases of 
treason. As to all indictable offences, it is also enacted 
by 6 & 7 Will. IV. c. l'l4, and 11 & 12 Viet, c.42, s. 27, 

(i) Extended now to Ireland, by But in the case of prosecutions for 
17 & 18 Vict c. 26. misdemeanors iijstituted by the 

(fc) See R. V. Frost, 2 Mood. C. C. attorney or solicitor-general, such 
140. In all felonies (treason and copy and list are expressly required 
misprision thereof excepted), the by 60 Geo. 8 & 1 Geo. 4, c. 4, 
allowance of a copy of the indict- s. 8, to be given to the party pro- 
ment, and a list of the witnesses, is secuted, free of expense, on his 
in the discretion of the court, though application, 
in practice they are always allowed (0 Vide sup. p. 250. See also 
both in the case of felonies and mis- 39 & 40 Geo. 3, c. 93. 
demeanors (1 Chit. Cr. L. 403). 
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that all persons charged therewith who are held to bail, or 
committed to prison, shall be entitled, (upon payment at 
such reasonable rate as in the latter statute specified,) to 
copies of the depositions on which they have been so held 
to bail or committed and that all persons under trial, 
may inspect all depositions taken against them, and re- 
turned into court, without fee or reward. 

[When the trial is called on, the jurors are to be sworn, 
as they appear, to the number of twelve; unless they are 
challenged by the party. 

Challenges may here be made, cither on tlie part of the 
Crown, or that of the prisoner ; and cither to the whole 
array or to the separate polls ; for the very same reasons 
that they may be made in civil cases (w). For it is liere 
at least as necessary, as there, that the sheriff or returning 
officer be totally indifferent ; and that the particular jurors 
should be omni exceptions majores ; not liable to objection 
cither propter honoris respectum, propter defectum j propter 
affectum^ or propter delictum (n).] Besides which, the pri- 
vilege formerly allowed to aliens in civil, as well as cri- 
minal cases, of challenging the array, on the ground that 
the sheriff has not rctin ncd a jury de medietate linguce — 
that is, a jury one-half of which consisted of aliens, sup- 
posing so many to be found in the place, — is still preserved 
by the express enactment of 6 Greo. IV. c. 50, s. 47 (o), in 
favour of persons indicted for felony or misdemeanor; 
which provides that, on the prayer of every alien so in- 
dicted or impeached, the sheriff (or other jiropcr minister) 
shall, by command of the couil;, return for one-half of the 
jury a competent number of aliens, if so many there be in 

(i») Vide sup. vol. iii. p. G22 ct (o) This Act repeals (s. C2) the 
seq. former statutes on this subject, viz. 

(fi) By 6 Geo. 4, c. 50, s. 50, no 27 Kdvr. 3, st. 2, c. 8 ; 28 Kdw. 3, 

man shall serve on a jury for the trial c. 13, and 8 Hen. 0, c. 20. This 

of a capital offence, who shall not privilege of aliens, we may remark 

he qualiOed as a juror in civil here, was taken away in treason, by 

causes within the same coun|y, city 1 & 2 P. & M. c. 10. 

or place. 
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the toAHi or place where th#tria1 is had ; and if not, then 
so many aliens as shall be found in the same town or jilaco, 
if any. And, further, that no such alien juror shall be 
liable to be challenged for want of freehold or other (jnali- 
fication required by that Act ; but that every such alien 
may be challenged for any other cause. 

[Challenges upon any of the foregoing accounts, are 
styled challenges for cause ; which may be without stint in 
both criminal and civil trials (p). But in criminal cases, 
or at least in] cases of felony (y), [there is, allowed to 
the prisoner an arbitrary and capricious species of chal- 
lenge to a certain number of jurors, without showing any 
cause at all, — which is called a j)eremptory challenge; 
a provision full of that tenderness and humanity to pri- 
soners, for which our English laws arc justly famous, l^his 
is grounded on two reasons: 1. As cveiy man must be 
sensible, what sudden impressions and unaccountable pre- 
judices we are apt to conceive upon the bare looks and 
gestures of another ; and how necessary it is that a prisoner, 
when put to] his defence [should have a good opinion of 
his jury, — the want of which might totally disconcert him, 
— the law wills not that he should be tried by any one man 
against whom he has conceived a prejudice, even without 
being able to assign a reason for such his dislike. 2. Be- 
cause, upon challenges for cause shown, if the rcsisoii 
assigned prove insufficient to set aside the juror, perhaps 
the bare questioning his indifference may sometimes pro- 
voke a resentment ; to prevent all ill consequences from 
which, the prisoner is still at liberty, if he pleases, to set 
him peremptorily aside. 


(p) Besides these challeges by 
the parties, the court itself is cin« 
powered to amend or enlarge the 
panels of jurors, by taking out t!»e 
names of individuals and inserting 
others where necessary. (6 Geo. 4, 
c. 50, 8. 20.) This Act, by sect. 62, 
repea^ the former Act of 3 Hen. 8, 


c. 12, on the same subject. 

(«/) Blackstone says that a pe- 
remptory challenge is allowed in 
*' capital” felonies, in /avorem vita 
(1* Bl. Com. 3e'>3). But the practice 
extends to all felonies, though not to' 
luisdetieanors. (Co. Litt. 156 b.) 
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[This privilege oCpcrcmptory challenges, though graiilctl 
to the prisoner, is denied to the Crown] by 6 Geo. IV. 
c. 50, s. 29 ; which, (repealing and re-enacting the former 
Act of 33 Edw. 1. st. 4, on the same subject,) provides 
that the king shall challenge no jurors without assigning 
a cause certain, to be tried and approved by the court. 
[However, it is held that the king need not assign his 
cause of challenge till all the panel is gone through ; nor 
unless there cannot be a full jury without the persons so 
challenged (r). And then, and not sooner, the counsel for 
the Crown must show cause, otherwise the juror shall be 
sworn ( 5 ). 

The peremptory challenges of the prisoner must, how- 
ever, have some reasonable boundary, otherwise he might 
never be tried. This reasonable boundary was settled by 
the common law to be the number of thirty-five : that is, 
one under the number of three full juries (t). For the law 
judged that five-and-thirty were flilly sufficient to allow 
the most timorous man to challenge through mere caprice: 
and that he who peremptorily challenged a gi’cater num- 
ber, or three full juries, had no Intention to be tried at all. 
And so the law still stands in the case of treason (m)], 

(r) In the case of Mansell v. The “ those upon the panel remain, as 
Queen (in error), 8 Ell. & Bl. 54, “ to whom no just cause of exeej)- 

thc law, as here laid down by Black- ** tion can be assigned, the trial may 
stone, in vol. iv. p. 353, was con- “ proceed," &c. 
firmed; — the court of Queen’s Bench {s) Hawk. P. C. b. 2, c. 43, s. 3; 

observing, that neither by 33 Edw. 2 Hale, P. C, 271. And the prac- 
6, St. 4. nor by 6 Geo. 4, c. 50, was ticc is the same both in trials 
there any intention to take away for misdemeanors and for capital 
“ all power of perAiptory challenge offences. (3 Ilarg. St. Tr. 519.^ 

“ from the Crown, &c., and the {t) 2 Hale, P. C. 269. 

“ course has invariably been to per- (u) This is by the effect of 1 & 2 
** mit the Crown to challenge with- P, & M, c. 10, s. 7. (See Hawk. 
“ out cause, till the panel has been P. C. b. 2, c. 43, s. 8*) As to the 
** called over and exhausted, and number of challenges allowed in 
" then to call over the names of the misprision of treason generally, it 
” jurors peremptorily challenged by seems doubtful. (Hawk, ubi sup. 

the Crown, and put the Crotn to sect. 5.) 

** assign cause, so that if twelve of 
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except in the case of any attempt to injure the person of 
tlie Queen (.r). But by 6 Geo. IV. c. 50, s. 29 (repealiiu;* 
and re-enacting the former provision of 22 Hen. VI 11. 

. c. 14, on the same subject), — no person arraigned lor 
murder or felony shall be admitted to any peremptory 
challenge above the number of twenty. And by 7 & 8 
Geo. IV. c. 28, s. 3, if any person indicted for treason, 
felony, or piracy, shall challenge peremptorily a greater 
number of the men returned to bo of the juiy, than such 
person is entitled by law to challenge in any of the said 
cases ; every such peremptory challenge beyond the num- 
ber allowed by law, shall be entirely ^oid : and the trial 
of such person shall proceed, as if no such challenge had 
been made. 

[1{^ by reason of challenges or the default of the jurors, 
a sufficient number cannot be had of the original panel,] 
a tales may be awarded, as in civil cases (y): supj)osing 
the prosecution to be in the Queen’s Bench. But if it be 
under a commission of gaol delivery, the course is for the 
court to order, ore tenus^ a new panel to be returned i??- 
stanteT{z\ When at last the proj)er number, free from all 
exception, arc obtained, they are sworn ; and the form of 
oath in cases of felony, or wherever the defendant appears 
in person, is as follows : You shall well and truly try, 
and true deliverance make, between our sovereign lady 
the Queen, and the prisoner whom you have in charge : 
and a true verdict give according to the evidence. So 
“ help you God.” 

[When the juiy is sworn, if it be a cause of any con- 
sequence, the indictment is usually opened,* and the evi- 
dence marshalled, examined, and enforced, by the counsel 
for the Crown or prosecution.] And it was formerly a 
settled mla at common law, that no counsel should be 

(x) By 5 & 6 Viet c. 51, there is p. 250). 
to be in this case ** the same course (y) Vide sup. vol. in. p. 628. 
and order of trial in every respect” Inst. 168; 4 St Tr. 728. 

as charge of murder (vide sup. 
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allowed a prisoner u])on liia trial upon the general issue 
in any felony, unless some point of law should arise propet 
to be debated (a) ; though the judges made no scruple [to 
allow a prisoner’s counsel to instruct liim what questions 
to ask, or even to ask questions for him with respect to 
matters of fact;] and as to matters of law, considered the 
prisoner as [entitled to the assistance of counsel.] And 
by 7 Will. III. c. 3, it was provided in the case of treason 
generally, that he miglit make defence by counsel not ex- 
ceeding two ; and [the same indulgence was by 20 Geo. 1 1, 
c. 30, extended to parliamentary impeachments for treason ; 
which were excepted in the former Act.] But tlic state of 
the law on this subject is now governed by 6 & 7 Will. IV. 
c. 114, wliich sets aside the antient rule altogether; and 
provides, that all persons tried for any felony may make 
full answer or defence by coimsel ; or, in courts where at- 
tonues practise, by attorney (6). 

[I’lie doctrine of evidence upon pleas of the Crown is, 
in most respects, the same as that upon civil actions.] 
There are, however, some leading points wherein a differ- 


(a) Sir E. Coke (3 Inst 137) 
gives this reason for the rule, “ be- 
“ cause the evidence to convict a 
** prisoner should be so manifest as 
** it cannot be contradicted.’* And 
Lord Nottingham, when high ste- 
ward, declared (3 St. Tr. 726), that 
this was the only good reason that 
could be given. The rule, how-’ 
ever, was strongly disapproved by 
Blackstone; who#remarks (vol. iv. 
p. 363), that however it may be 
palliated under cover of that noble 
declaration of the law, that the judge 
shall be counsel for the prisoner, it 
is not of a piece with the rest of the 
** humane treatment of prisoners by 
** the English law.*’ 

Father Parsons, the Jcsuijj^ and, 
after him, Bishop Ellys, (Of Eng- 


lish Liberty, vol. ii. p. 66,) have 
imagined, that the benefit of counsel 
to plead for them was first denied 
to prisoners by a law of Henry the 
first; meaning, apparently, chapters 
47 and 48, of the code which is 
usually attributed to that prince. 
“ De causis criminalibus vel capi^ 
'* talihus nemo quterat concilium ; 

* quin implacitatus statbn perneget, 
‘ nine omni petitione concilii. In 

* aliis omnibus potest et debef uti 

* concilio.** But it may be doubted 
if this refers to the right to have 
counsel in court. 

(bf The allowance of counsel is 
said by Blackstone, (vol. iv. p. 355,) 
to have been the rule also of the 
more antient common law ; and he 
cites the MiiTour, c. 3, s. 1. i| 
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ence between civil and criminal evidence, will be found to 
exist; and among them are the following (c): — 

[First, in all cases of treason and misprision of treason, — 
by statutes 1 Edw. VI. c. 12 ; 5 & 6 Edw. VI. c. 11,] and 
7 Will. III. c. 3, — [two lawful witnesses arc rccpiired to 
convict a prisoner ; unless he shall willingly and without 
violence confess the same.] And, by the last-mention(Ml 
statute, [it is declared, that both witnesses must be to the 
same overt act of treason ; or one to one overt act, and 
the other to another overt act of the same species of trea- 
son, and not of distinct heads or kinds: and that no 
evidence shall be admitted to prove aifjr overt act, not ex- 
pressly laid in the indictment (e/ ). And therefore in Sir 
John Fenwick’s case, in King William’s time, (where there 
was but one witness,) an Act of Parliament was inade on 
purpose to attaint him of treason {e) ; and he Avas executed 
thereon (/).] But by 5 & 6 Viet. c. 51, when the overt 
act alleged is an attemi)t to injure the person of the Queen, 
the conviction may be supported by the like evidence as 
if the prisoner stood charged with murder (^); and the 
rule requiring two witnesses, is consequently set aside. 
In prosecutions for perjury, also, there can be no convic- 
tion except on the oath of two witnesses: though it will be 
sufficient that the perjury be directly proved by one Avit- 
ness ; and that corrolx)rative evidence, on some particular 
point, be given by another (A); and where the alleged 

(c) Besides the differences which since that Act, viz., by 24 & 25 Viet, 
here follow, it is to be remarked /*.. 66, extended also to criminal pro- 
that some of the rules of evidence ceedinj^s. 

introduced by 17 & 18 Viet. c. 125, (d) See St. Tr^ vol. ii. p. 144; 

(The Common Law Procedure Act, Foster, 235. 

1854,) do not apply to criminal, but (e) Stat. 8 Will. 3, c. 4. 
only to civil cases. (Vide sup. vol. (/) St Tr. vol. xi. 

III. pp. 633, 635, 642,644) One (g) Vide sup. p. 250. And see 
of these, however, viz. 17 & 18^ict 39 & 40 Geo. 3, c. 93. 
c. 125, s. 20, permitting any person (A) See B. v. Mayhew, 6 Car. & 

called as a witness, and unwilling P.315; R. v. Parkei^]|'Car. 8i M. 

from conscientious motives to be 639 ; The Queen L. J. 

sworn, to make affirmation instead (M. C.) 222. 

(vide/^p. vol. HI. p. 635), has been 1 1 
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perjury consists in the defendant’s having contradicted 
what he li i nisei fsw^ore on a former occasion, the testimony 
of a single witness in support of the defendant’s own ori- 
ginal statement will sujiport a conviction (i). But, [in 
almost every other accusation, the oath of one positive 
Avitness Avill be sufficient:] tlie exception in case of treason, 
l)eing alloAved in order to secure the subject more effec- 
tually from false accusation in a case so penal, and Avhere 
there may be danger of liis being made* the victim of 
])olitical oppression : in the case of peijury, because it 
Avould not be reasonable to convict, where there is only 
one oath against another (J). 

Secondly, a confession of his guilt by the defendant, is 
in general sufficient to support a conviction. But this is 
only on the supposition that it is freely and voluntarily 
made ; for otherwise, it is not even admissible in evidence. 
If draAvn from him, therefore, by means of any threat or 
promise, it cannot, in general, be received (/t); and it is in 
no case evidence, except against himself (/). It is also a 


fi) R. V. Harris, 5 B. & Aid. 929. 
(i) 4 in. Com. 357 i see R. v. 
Muscot, 10 Mod. 194, Champney’s 
case, 2 Lewin, C. C. 258. Montes- 
quieu lays it down, (Sp. L. b. 12, c. 
3,) that those laws which condemn 
a man to death, in any case, on 
the deposition of a single witness, 
are fatal to liberty; and be adds 
this reason, — that the witness who 
affirms, and the accused wlio denies, 
make an equal balance; and that 
there is a neccssfty, therefore, to 
call in a third man to incline the 
scale. ** But this,*’ says Blackstone 
(vol. iv. p. 357), “ seems to be car- 
“ rying matters too far ; for there 
** are some crimes in which the very 
“ privacy <>f nature excludes 
** the P^ii||MS||^'.of having more 
” tha%^J^j|rp!foess. Neither,* in- 
dee^** hcltfdiC "ia the bare genial 
VOL. IV. . . 


** of the person accused, equivalent 
to the positive oath of a disin- 
terested witness.” 

(4:) See Ucg. v. Luckhurst, 1 
Dearsley’s C. C. R. 245; R. t>. Slcc- 
man, ibid. 21'9. As to the state- 
ment, however, of a person charged 
before^ a magistrate, — it will be re- 
membered that when made after be- 
ing duly cautionedi it is expressly 
provided by 11 & 12 Viet. c. 42, s. 
18, that what he says may he given 
in evidence against him. (Vide sup. 
pp. 433, 434.) See also an excep- 
tion in the case of gaming- hou/tes^ 
noticed sup. p. 354 ; and in the case 
of bankruptcy, sup. vol ii. p. 1G6. 
As to the last of these exceptions, 
see Sloggett’s case, 1 Dearsley’s C. 


C. 11. 656. 

(1) See also 7 Geo. 4, c. 64, by 
which provisions were prev^sly 
L L ^ 
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rule that if any part of a coiilbssiori is used to cstalJisli the 
case on the part of tlic prosecution, the 'wliole of it must he 
given in evidence ; tliough the jury are at liberty to belies e 
those parts whicli make against tlie defendant, and to dis- 
believe wluit he alleges in his own fixvour {m). 

Thirdly, the deposition of witnesses before magistrates, — 
if duly taken according to the jTOvisions of 11 & 12 Viet, 
c. 42, s. 17, — may be ])roduccd at tlic trial, and given in 
evidence against the defendant, if tlic party who made tlu; 
deposition is dead, or so ill as not to be able to travel (w). 

Fourthly, though by the general rule of law, all hearsay 
evidence, — that is, any statement not made in court, and 
upon oath, — is excluded ; yet on a charge of homicide?, 
it is the practice to admit in evidence the dying decla- 
rations of the deceased, with respect to the cause of liis 
death, — provided they appear to have been made under a 
sense of his approaching dissolution (o). 

Fifthly, though by 16 & 17 Viet. c. 83, the husband or 
wife of any party to a legal j>roceeding, is now in general 
competent and compellable to give evidence on behalf of 
either or any of the jiartics, yet it is also thereby expressly 
provided that this is not to extend to compel or enable a 
husband to give evidence for or against his wife, or a wife 
to give exddencc for or against her husband, in any criminal 
proceeding (p). And before this statute, such evidence 


made on the same subject, and^Which 
11 & 12 Viet. c. 42, only repeals in 
part. 

(m) R. V. Clewes, 4 Car. & P. 
221 . 

(n) See R. v. Scaife and others, 
20 L. J. (M. C.) 229 ; Queen v. 
Upton, St. Leonard’s, 10 Q. B. 827 ; 
Queen v. Clements, 30 L. J. (M. C.) 
193 ; Reg. V. Beeston, 1 Dearsley’s 
C. C. R. 405 i The Queen v. Cock> 
burn, 26 L. J. (M. C.) 136. So 
the depositions may be used if the 
witne*8 be insane or kept away by 


the prisoner ; see Austin’s case (per 
Willes, J.), 1 Dearsley’s C. C. R. 
612. 

(o) See as to dying declarations, 
R. V. Mosley, 1 fR. & M. C. C. R. 
97 J R. V. Hayward, 6 Car. & P. 
157 ; R. V. Perkins, 9 Car. & P. 
395 ; R. V. Scaife, 1 M. & Rob. 551 ; 
The Queen v. Rcany, 26 L. J. ( M. C), 
43 ; The Queen v. Hind, 29 L. J. 
(M.C.), 147. 

(p) Vide sup. vol, ii. p. 276, vol. 
111. ]^. 635. 
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was (as it still is) inadmissible, as the general rule. Yet 
this lias l)cen always open to eertain excreptions. Thus, 
in ti’cason, a wile may give evidence against her husband, 
because the tie of allegiance is paramount to all others (j). 
So upon a charge of forcible abduction and marriage, or 
other violence to her person, the woman is a competent 
witness against her husband (r). 

Sixthly, [it w^as an autient and commonly received prac- 
tice (&*), — derived from the civil law, and which also has 
obtained in France (t ), — that as counsel Avas not allowed to 
any prisoner accused of a capital crime, so neither should 
he be suffered to exculjMite himself by the testimony of any 
witncvsses. And therefore it dcser\'es to be remembered, 
to the honour of Mary the first, (whose early sentiments, 
till her marriage with Philip of Spain, seem to have boon 
humane and generous,) that when she appointed Sir 
Richard Morgan chief justice of the Common Pleas, she 
enjoined him, ‘‘ that notwithstanding the old cn’or, which 
did not admit any witnesses to speak, or any other matter 
to be heard, in favour of the adversary, her majesty being 
party; — her highness’s pleasure was, that whatsoever 
could be brought in fiivoiu’ of the subject, should bo 
“ admitted to be heard ; and moreover, that the justices 
should not persuade themselves to sit in judgment 
otlierwise for her highness than for her subjects (w).”] 
Afterwards, in one particular iijstancc, — when embez- 
zling tlie royal stores was made a capital felony (ar), — it 
was provided, [that any perrron impeached for such felony 


(q) 1 Chit. Bl. 444', n. There 
seems to be aii exception, however, 
in the case of an attempt to injure 
the person of the Queen ; for in that 
case, by 5 & 6 Viet. c. 51, the de- 
fendant is to be “tried upon the 
** like evidence as if charged with 

murder.** Vide sup. p. 506, 

(r) 1 Chit. Bl. 444, n. ; 1 Phil. Ev. 
71 : Lord Audley*s case, 3 St. Tr. 
402. 


(j) St. Tr. i. passim. 

(t) Domat, Publ. Law, b. 3, tr. 1 ; 
Montesq. Sp. L. b. 39, c. 11. 

(tt) Plollingsh. 1112; St. Tr. i. 
72. 

(j:) This was by 31 Eliz, c. 4, a . 
statute repealed by 7 & 8 Geo. 4, 
c. 27. As to the existing provision 
with regard to this offence, vide sup. 
p. 214. 


L L 2 
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should be received and admitted to make any lawful 
proof that he could, by lawfid witness or otherwise, 
for his discharge and defence:” and, in general, the 
courts grew so heartily ashamed of a doctrine so unrea- 
sonable and oppressive, that a practice was gradually in- 
troduced of examining witnesses for the prisoner, but not 
upon oath(y): the consequence of which still was, that the 
jury gave less credit to the prisoner’s evidence, than to 
that produced by the Crown. Sir Edward Coke protests 
very strongly against this tyrannical practice ; declaring, 
that he never read, in any Act of parliament, book-case, or 
record, that in criminal cases the party accused should not 
have witnesses sworn for him; and that therefore there 
was not so much as scintilla juris against it(z). And th<^ 
house of commons were so sensible of this absurdity, that, 
in the bill for abolishing hostilities between England and 
Scotland (a), (when felonies committed by Englishmen in 
Scotland, were ordered to be tried in one of the three 
northern counties,) they insisted on a clause, and carried 
it against the efforts of both the Crown and the house of 
lords (6), — against the practice of the courts in England, 
and the express law of Scotland (c) ; — ^^that in all such 
‘‘ trials, for the better discovery of the truth, and the better 
information of the consciences of the jury and justices, 
there shall be allowed to the i)arty an’aigned the benefit 
of such credible witnesses, to be examined upon oath, 
as can be produced for his clearing and justification.” 
At length by the statute 7 Will. III. c. 3, the same mea- 
sure of justice was established throughout all the realm, 
in cases of] treason causing any corruption^of blood, and 
of misprision thereof: [and it was afterwards declared, by 
statute 1 Anne, st. 2, c. 9, that in all cases of treason and 
felony, aU witnesses /or the prisoner should be examined 
upon oath, in like manner as the witnesses against him,] 

(y) 2 Rulst. 147 ; Cro. Car. 292. (b) Com. Journ. 4, 5, 12, 13, 13, 

(«) 3 Inst. 79. See also 2 Hale, 29, 30 Jun. 1607. 

P. C^^3, and his Summary, 264. (c) Jun. 1607. 

fsf Stat 4 Jac. 1, c. 1. 
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And now, there is no distinction in this matter between 
civil and criminal proceedings. In all cases, every wit- 
ness who is examined, must give his evidence under the 
sanction of an oath, or of some affirmation allowed in 
substitution of an oath (rf). 

Tiastly, the defendant in a criminal prosecution is allowed 
to call witnesses to speak, generally, to his character: 
though he is not alloAved to prove particular actions bear- 
ing favourably on his character; unless they happen to 
stand in connection with some of the facts, charged and 
ju’ovcd against him. And in connection with this wo may 
notice that, by 6 & 7 Will. IV. c. Ill, where a person is 
tried for committing a felony not punishable with death, 
after a previous conviction for felony, — the jury shall not 
be charged to inquire concerning such previous conviction 
until they shall have inquired conceiTiing such subsequent 
felony, and found such person guilty of the same (e ) : but 
that the Act makes an exception as* to this, if the prisoner 
gives evidence as to character ; for in that case the prose- 
cutor may in answer thereto give evidence of the previous 
conviction, before the sidjsequcnt offence is found ; and 
the jury shall then inquire of the previous conviction and 
subsequent offence, at the same time (f), 

[When the evidence on both sides is closed, — and in- 
deed when any evidence hath been given, — the jury cannot 
be discharged, (unless in cases of evident necessity,) till 

(rf) Vide sup. vol. iii. pp. 631, (/) See 24 & 25 Viet c. 96, s. 

635. 116, and c. 99, s. 37, regulating, in 

(e) The reason is given in the other respects, the practice as to 
preamble to the^Act, — viz. the cx- trying indictments for offences after 
eniplary punishment to which such a previous conviction ; and accord- 
offender is liable by law. For by 7 ing to which the oflender is, in the 
& 8 Geo. 4, c. 28, s. 11, and 20 & first instance, arra/gaed upon so much 
21 Viet. c. 3, he is, in general, liable of the indictment only as charges 
tu penal servitude life or not less the subsequent offence. Some doubt 
than three years, or imprisonment appears to be entertained whether 
for four yearst to which, if a male, this practice is confined to offences 
whipping may be added. to his under those Acts, or is general. See 
punishment where the subsequent Arch. PI. & Kv. 15th ed^p. 831 ; 
felony is simple larceny j qj^e sup. The Criminal Law Acts, by L reaves, 
p. 204. p. 203. 
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[they have given in their verdict (/): but arc to consider of 
it, and deliver it in, with the same forms as upon civil 
causes f^). But the judges may adjourn, while the jury arc 
withdra'wn to confer, and return to receive the verdict in 
open court (A).] And when the trial runs to such a length, 
that it cannot be concluded in one day, the established 
practice now is to adjourn the court till the next morning ; 
but the jury must be somewdiere kept together, so that 
tliey may have no communication except with each other (i). 
Such verdict [may be either general, as guilty,” or not 
guilty;” or special, setting forth all the circumstances of 
the case, and praju’ng the judgment of the court (A) ; 
whether, for instance, on the fitets stated, it be murder, 
manslaughter, or no crime at all. This is where they 
doufit the matter of law, and therefore choose to leave it to 
the determination of the court ; though they have an un- 
questionable right of determining upon all the circum- 
stances, and finding a general verdict, — if they think 
proper so to hazard a breach of their oaths. But the prac- 
tice some time in use, of fining, imprisoning, or otherwise 
punishing jurors, for finding their verdict contrary to the 
direction of the judge, was arbitrary, unconstitutional, and 
illegal. And it is treated as such, by Sir Thomas Smith, 
two hundred years ago ; who accounted such doings to be 
very violent, tyrannical, and contrary to the liberty and 
custom of the realm of England (/).” For, as Sir Mat- 
thew Hale well observes (mb it would be a most unhappy 
case for the judge himself, if the prisoner’s fate depended 
upon his directions : unhappy .also for the j^risoner; for, if 

(/) Co. Litt. 227; 3 Inst. 110; to which, vide sup. vol. in. p. 651, 
Foster, 27 ; Gould’s case, Hil. 1764. n. (/). 

(g) As to the verdict in civil (/*) 3 St. Tr. 731 ; 4 St. Tr. 231, 
causes, vide sup. vol. in. p. 648 455, 485. 

et seq. Blackstone here notices (i) Stone’s case, 6 T. R. 527 ; 1 
(vol. iv. p. 360), as one point upon Chit. C. L. 632. 
which the practice relative to ver- (k) See an example of a special 

diet Varies from that in civil causes, verdic^, in an indictment for a nui- 

that the jury cannot in a criminal sance, R. v, Tindall, 6 A. & E. 1 1'3. 

** cas^which touches life or mem- (1) ^lith’s Cominonw. 1. 3, c. 1. 

“ give a privy verdict.” As (m) 2 Hale, P. C. 313. 
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[the jiuljj^c’s opinion mn^ rule the verdict, the trial by jury 
Avould be useless. Yet, in many instances, where con- 
trary to evidence the jury liave found the prisoner guilty, 
tlieir verdict hath been mercifully set aside; and a new 
trial granted by the court of queen’s bench (w). But there 
hath yet been no instance of granting a new trial, where 
the prisoner was found not guilty on the first (o). 

If the jury therefore find the prisoner not guilty, he is 
then for ever quit and discharged of the accusation (jf?). 
And upon such his acquiitaU — or u])on his discharge for 
w ant of prosecution, or upon the bill of indictment not 
being found by the grand jury (y), — he shall be immediately 
set at large, ^vithout payment of any fi'e to the gaoler (r). 
But if the jury find him guilty, he is then said to be cow- 
victed of the crime whereof he stands indicted (s). Which 
conviction, therefore, may accrue two ways, cither by his 
confessing the offence, and ])leading guilty ; or by his being 
found so by the verdict of his country.] 

With such conviction of the offender two collateral cir- 


(w) See R. V. Read, 1 Lev. 9 ; 
St. Tr. X. 416 ; R. v. WMjiteliouse, I 
Dcarslcy, C. C. 1. Such new trial, 
however, will not, it is said, be 
granted unless the record be in the 
Queen’s Bench, cither originally or 
on removal by certiorarif before ver- 
dict found. (Arch. PI. & Ev. 16th 
ed. p. 160.) 

(o) Hawk. P. C. b. 2. c. 47, a. 11. 
But see R. v. Scaife and others, (17 
Q. B. 238,) a recent case in which a 
verdict, finding one of the prisoners 
charged with a felony not guilty, was 
set aside and a new trial ordered, 
on the ground of misdirection as to 
evidence. And as to misdemeanors^ 
there have been several instances in 
which a new trial has been granted 
after a verdict of acquittal^ but 
chiefly in cases of indictments for 


nonfeasance f and such as involve 
civil liability, though the proceeding 
is criminal in form. (See The Queen 
V. Russell, 3 Ell. & Bl. 91>2.) 

{’p) The civil law in such case 
only discharges him from the same 
accuser, but not from the same ac- 
cusa^on. Ff. 48, 2, 7, s. 2. 

{q) Vide sup. p. 487, n. (y). 

(r) See 14 Geo. 3, c. 20 ; 55 Geo. 
3, c. 50 ; 8 & 9 Viet. c. 114 ; R. v. 
Coles, 8 Q. B. 75. 

( 5 ) In the Roman republic, when 
the prisoner was convicted of any 
capital offence by his judges, the 
form of pronouncing that convic- 
tion was something particularly de- 
licate; not that he was guilty, but 
that he had not been enough upon 
his guard: “pnrww cavisse videtur,* 
(Festus, 325.) 
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cumstances are connected — ^nrst, tlic allowance of the ex- 
penses of the prosecutor ; and secondly, in case of larceny, 
the restitution of his i^oods. 

1. And, first, by 7 Geo. 4, c. 64, s. 22 (^), the court before 
whom an indictment for ^ny felony is preferred (w), is em- 
powered to allow the expenses of the prosecutor and his 
witnesses (a:), — mth com^Jonsation for their trouble and loss 
of time (y) : and this whether the case shall terminate in 
conviction or acquittal, oir in the throwing out the bill of 
indictment {z). And by 10 & 11 Viet. c. 82, and 18 & 19 


Viet. c. 126, similar poAvers 

(0 This Act repeals the previous 
enactments contained in 27 Geo. 2, 
c. 3 : 18 Geo. 3, c. 19 ; 58 Geo. 3, 
c. 70. 

(u) See also 7 & 8 Viet. c. 2, s. 1, 
as to oflences committed on the high 
seas; 17 k 18 Viet. c. 104, s. 20*7, 
as to offences by British seamen} 19 
& 20 Viet. c. 16, 8. 13 ; 24 & 25 Viet, 
c. 134, 8. 223, as to prosecutions 
under the Bankruptcy Act ; and 25 
& 26 Viet. c. 65, s. 12, as to prose- 
cutions removed for trial to the Cen^ 
tral Criminal Court, 

(ar) By 7 Geo. 4, c.64, s. 28, and 
14 & 15 Viet. c. 55, s. 8, the court 
may also order compensation to par- 
ties who have been active in the 
apprehension of certain offeAders. 
(Vide sup. pp. 431, 432.) We may 
remark here, that costs arc also in 
some cases allowed to defendants in 
criminal proceedings. For by 4 & 
5 W. & M. c. 18, if the prosecutor, on 
an information filed by the Master 
of the Crown office, does not try 
within a year after issue joined, or 
if the defendant be acquitted by ver- 
dict, or a nolle prosequi be entered ; 
the Court of Queen’s Bench may 
award costs to the defendant, — un- 
less t^* judge before whom it is tried 


are given to justices at petty 

certifies in open court on the trial, 
that there was a reasonable ground 
for the prosecution. See also 19 & 
20 Viet. c. 16, ss. 25, 26 ; and 25 & 
26 Viet. c. 65, 8. 12, in reference to 
the expense of witnesses for pri- 
soners, tried under those Acts. 

(y) By 14 & 15 Viet. c. 55, s. 4, 
the amount of costs and expenses 
to be allowed, is placed under the 
superintendence of the secretary of 
state ; and the costs of prosecutions, 
being charged in the first instance 
upon the county rate, (or in the case 
of a borough with a separate quarter 
sessions on the borough rate,) arc 
repaid to the treasurer of the county 
(or borough) out of monies provided 
by parliament. The amount of the 
sum granted for the year ending 

*31st March, 1862, for prosecutions 
at assizes and quarter sessions, &c. 
was 167,6781. (8ee 25 & 26 Viet, 
c. 71.) 

(z) Even if no bill is preferred, the 
court before whom any person has 
been summoned to attend by recog- 
nizance or subpoena, may be com- 
pensated for expenses incurred and 
trouble and loss of time, cither in 
attending such court or the examin- 
ing justices. (7 Geo. 4, c. 64, s. 22.) 
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sessions, dealing with offences under those Acts, in the 
exercise of their summary jurisdiction. Moreover, though 
there is tio general provision on this subject with regard to 
misdemeanors^ the costs of prosecution are provided for 
ill the same way, in reference to a great variety of misde- 
meanors, by the particular Act under wliich the misde- 
meanor is punishable («). 

2. [By the common law there was no restitution of 
goods upon an indictment, because it is at the suit of the 
Crown only; and therefore the ])arty was enforced to 
bring an appeal of robbery, in order to have his goods 
again (5).] But afterwards, by statute 21 Hen. VIIT. c. 
1 1 , where any person was convicted of larceny, by the 
evidence of the party robbed, sucJi party was to have full 
restitution of his money, goods and chattels, — or the value 
of them out of the offender’s goods, (if he had any,) — ^by 
a writ to be granted by the justices. And latterly, it 
became the practice for the court, [upon the conviction of 
a felon, to order, without any writ, immediate restitution 
of such goods as are brought into court, to be made to the 
several prosecutors (c).] And tliough the statute of 21 
Hen. VII 1. is repealed ), a writ or order of restitution 
may now, in many cases, be issued under the provision of 
24 & 25 Viet. c. 96, s. 1()0(#); which enacts tliat if any 
person, guilty of any felony or misdemeanor mentioned in 
that Act(/), in stealing, taking, obtaining, extorting, 

(a) See the following enactments : prosecutor. Sec the Queen v. The 
— 10 & 11 Viet. c. 82; 13 & H< Corporation of London, 1 Ell. Bl. & 
Viet. c. 101 ; 14 & 15 Viet, c. 55, Ell. 509. 

8. 3 ; 19 & 20 Vigt. c. 16, s. 13 ; 24 (d) By 7 & 8 Geo. 4, c. 27. 

& 25 Viet. c. 96, s. 121 ; c. 97, s. 77 ; (e) Re-enacting 7 & 8 Geo. 4, 

c. 98, s. 54; c. 99, s. 42; c. 100, c. 29, s. 57, repealed by 24 & 25 
8. 77. Viet. c. 95. 

(b) 3 Inst. 242. As to an appeal, (/) An exception, however, is 

vide sup. p. 463. made with regard to prosecutions of 

(c) There is no power, either at trustees, hankers and other agents 
common law or by statute, for a for misdemeanors under the Act, in 
judge to give any direction® as to respect of goods or documents of 
the disposal of chattels found on titles entrusted to them. (^4 & 25 
a felon, which do not belon^o the Viet. c. 96*, s. 100.) 
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embezzling, converting, or disposing of, or in knowingly 
receiving any chattel, money, valuable security, or other 
property, shall be indicted for the same, by or on behalf 
of the owner, his executor or administrator, and be con- 
victed thereof,— the ];)ropci’ty shall in such case, be restored 
to the owner or such his representative; and the court 
shall have power to award, from time to time, writs of 
restitution for such propei’ty, or to order the restitution 
thereof in a summary manner {g). This, however, is sub- 
ject to a proviso as to valuable securities, that no resti- 
tution shall be aAvarded if before the award thereof it shall 


appear that they shall have been hona fide paid or dis- 
charged by some person liable to the payment thereof; — 
or, (being negotiable instruments,) shall have been hona 
fide taken by transfer or delivery, by some person for a 
just and valuable consideration ; —without any notice or 
reasonable cause to suspect that they had been stolen, 
taken, obtained, extorted, embezzled, converted or disposed 
of by means of any felony or misdemeanor. 

It is to be observed with respect to restitution after 
conviction, that it [reaches the goods so stolen, notwith- 
standing the property of them is endeavoured to be altered 
by sale in a market overt (A) ;] a doctrine on which 


(^) A similar power is given to 
the justices of the peace, on their 
summarily convicting a juvenile 
offender of larceny, under the pro- 
visions of 10 & 11 Viet. c. 82 ; 
13 & 14 Viet. c. 37 ; or on their ex- 
ercising the summary jurisdiction 
conferred on them in certain cases 
of larceny, by 18 & 19 Viet. c. 12G. 

(A) 1 Hale, P. C. 513 ; 4 Bl. Cora. 
363. Even without any award of 
restitution, the party may peace- 
ably retake his goods wherever he 
happens to find them, unless a new 
property have been fairly acquired 
therein. And he may bring an ac- 
tion of^trover against any one who 


has bought them in market overt, 
after he has prosecuted the thief to 
conviction, (Scattergood o. Sylves- 
ter, 15 Q. B. 506.) lie may also 
bring an action against the felon 
after conviction, in case he receives 
a pardon. But such actions lie not 
before conviction*! for so felonies 
would be made up and healed ; and 
also recaption is unlawful, if done 
with intention to smother or com- 
pound the larceny. (4 Bl. Com. 363.) 
As to recaption, vide sup. vol. iii. 
p. 352. As to market overt, vide 
sup. vol. II. p. 72. As to compound- 
ing fefoiiy, vide sup. p. 313. 
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Blackstone remarks, that [though it may seem somewhat 
hard on the buyer, yet the rule of law is, that spoliatus 
(Met, ante omnm, restitui ; especially when he has used all 
the diligence in his power to convict the felon. And 
since tlie case is reduced to this hard necessity, that cither 
tlie owner or tlie buyer must suffer, the law prefers the 
right of the owner, —who has done a meritorious act by 
2)ursuing a felon to condign punishment, — to the right of 
the buyer, whose merit is only negative, that he has been 
guilty of no unfair transaction.] 
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CHAPTER XXIII. 

OF JUDGMENT AND ITS CONSEQUENCES. 


We are now to consider the next stage of criminal prose- 
cutions after trial and conviction arc past, — which is tliat of 
judgment (a). For when, upon a charge of felony, the juiy 
have brought in their verdict, guilty, in the presence of tlie 
prisoner, [he is either immediately, or at a convenient lime 
soon after, asked by the court, if he has anything to offer 
why judgment should not be awarded against him. And 
in case the defendant be found guilty of a misdemeanor, 
(the trial of which may and docs usually happen in his 
absence,) a capias is awarded and issued, to bring him in 
to receive his judgment ; and, if he absconds, he may be 
prosecuted even to outlawry ;] but no corporal punishment 
can in any case be awarded against a defendant, unless he 
be personally present (&). [But whenever he appears in 
person, he may at this period offer any exceptions to the 
indictment, in arrest oJ[ judgment (c) (] as for some defect 


(а) Vide sup. p. 424. 

(б) Hawk. P. C. b. 2, c. 48, s. 17. ‘ 
The defendant must in all cases be 
personally before the court, in order 
to move in arrest of judgment. 
(Com. Dig. Indictment, N.) And 
to enable him so to move, he must, 
in capital cases, be asked, before 
judgment, ** what he has to say 

why judgment of death should 
not be pronounced against him.” 
(Ibid.) ^ 

{ei At this period of the pro- 


ceedings it was, that the prisoner 
formerly might avoid a judgment of 
death, by praying the beru^fii of 
clergy; it being Inore usual to resort 
to this, after conviction, than by 
way of declinatory plea to the in- 
dictment [as to which, vide sup. p. 
482, n. (c) ]. This benefit of clergy 
constituted, in former times, so re- 
markable a feature in our criminal 
law, and a general acquaintance 
witli its nature is still so important 
for the illustration of our books; 
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ap})arcut on the face of the record ; for It is to defixts of 
that kind only, that tlic motion in arrest of judgment ap- 
j)lics. Fonncrly, indeed, the judgment might be arrested 
for merely formal defects, as for want of sufficient certainty 


in setting forth the person, 

that it may be desirable to subjoin 
here some further notice on the 
subject. It originally consisted, in 
the privilege allowed to a clerk in 
orders, w'hen prosecuted in the tem- 
poral court, of being discharged 
from thence, and handed over to 
the Court Christian, in order to 
make canonical purgation, — that is 
to clear himself on his own oath, 
and that of other persons as his 
compurgators [see Reeves’s Hist. 
Eng. L. vol. 2, pp. 14, 134 ; 25 Edw. 
3, St. 3, c. 4 ; and as to canonical 
purgation, sup. vol. iii. p. 430, n. 
(d)]; a privilege founded, as it is said, 
upon the text of Scripture, “ Touch 
“ not mine anointed, and do my 
“ prophets no harm.” In England, 
this was extended by degrees to all 
who could read, and so were capable 
of becoming clerks; and ultimately 
allowed by 5 Ann. c. 0, without 
reference to the ability to read. 
(Reeves, iibi sup., et vol. 4, p. 15(i ; 
2 Inst. 637 ; 1 Edw. 6, c. 12.) But 
by 4 Hen. 7, c. 13, it was provided, 
that laymen allowed their clergy 
should be burned in the hand, and 
should claim it only once; and as 
to the clergy, — it became the prac- 
tice in cases of heinous and noto- 
rious guilt, to hand them over to the 
ordinary ahtque purgatione faciendCiy 
the effect of which was that they 
were to be imprisoned for life, (4 
Bl. Com. 369;) although afterwards, 
by 18 Eliz. c. 7i the delivering over 
to the ordinary, was abolished %lto- 
gether. As to the nature of the 


the time, or the place ; but 

offences to which the benefit of 
clergy applied, it had no application 
except in capital felonies ; and from 
the more atrocious of these it had 
been taken away by various statutes, 
prior to its late entire abolition by 
7 ft 8 Geo. 4, c. 28, s. 6. As the 
law stood at the time of that aboli- 
tion, clerks in orders were, by force 
of the benefit of clergy, discharged 
in clergyable felonies without any 
corporal punishment whatever, and 
as often as they offended (2 Hale, 
P. C. 375); the only penalty being, 
a forfeiture of their goods. And the 
case was the same with peers and 
peeresses, as regards the first offence ; 
and even after the 7 & 8 Geo. 4, c. 
28, doubts were entertained whether 
the privilege of lords or peers in par- 
liament in this respect, did not still 
exist. This doubt led to the passing 
of 4 & 5 Viet. c. 22, enacting that, 
upon conviction for any felony, such 
persons shall be punishable as any 
other of her majesty’s subjects. As 
to commoners, also, they could have 
benefit of clergy only for the first 
offence ; and they were discharged 
by it from the capital punishment 
only, — being subject on the other 
hand, by 3 Geo. 1, c. 11, 6 Geo. 1, 
c. 23, and 19 Geo. 3, c. 74, not only 
to forfeiture of goods, but to burning 
in the hand, whipping (except in 
manslaughter), fine, and imprison- 
ment, (or, in certain cases, transpor- 
tation,) in lieu of the capital sen- 
tence. See 4 Bl. Cq||. p. 371. 
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now, as we have scon, defects of a merely formal kiml 
are, in some cases, wholly immaterial ; and, in none, are 
allowed to be brought forward, except by way of dcmniTcr 
or motion to quash the indictment (^/ ) : so that a motion, 
in arrest of judgment, can be now made only in respect of 
some substantial objection (e). Upon such motion, if the 
objection taken appear to be sufficient, the court will 
arrest the judgment; that is, abstain from pronouncing 
any judgment, and discharge the prisoner- But such a. 
result is not, like an acquittal by verdict, an absolute dis- 
charge from the matter of accusation, for the party may 
be indicted again (/). By recent legislation, another me- 
thod also is now provided for protecting a prisoner found 
guilty by verdict, from having judgment or execution 
awarded against him, where, in point of law, it ought not 
to be awarded ; for, supposing the trial to be in a coiu’t of 
oyer and terminer, gaol delivery, or quarter sessions, and 
any question of law to arise on motion for arrest of judg- 
ment,(or even independently of such motion,) which it finds 
too difficult for its determination, — such court is now em- 
powered by 11 & 12 Viet. c. 78, to reserve the question; 
and to state it in the form of a special case for the consi- 
deration of the judges of the superior courts ; and in the 
meantime to postpone the judgment, or respite tlie execu- 
tion of it, as may be thought fit {g). 

[A pardon also, as has been before said (A), may be 
pleaded in arrest of judgment ;] and (in case of a capital 


(d) Vide sup. pp.446 et seq. 485. 

(e) An instance of the kind of 
objection which can still be made 
in arrest of judgment, is where, in a 
count for receiving stolen goods, 
there is no allegation that the per- 
son charged knew they were stolen. 
(See Larkin’s case, 1 Dears. C. C. R. 
865.) 

(/) See 4 Rep. 45. 

(g)ne ju#es, when sitting to 
dispose of special cases on questions 


reserved, are sometimes spoken of 
as the Court of Criminal Appeal,’* 
and the term haS been adopted in 
the 16 & 17 Viet. c. 30. (See sect. 
4.) As to the course of practice to 
be observed on the hearing of such 
special case, sec Reg. Gen. 1st June, 
1850. As to the questions which 
may be reserved, see the case of 
The Queen v. MeUor, 27 L. J. (M. 
C.),’i21. 

(A^ Vide sup. p. 471* 
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felony) it [lias the same iidvantago when pleaded here, 
as when pleaded u])oii arraignment, viz. the saving the 
attainder. And, certainly, upon all accounts, when a man 
hath obtained a pardon, he is in the right to plead it as 
soon as possible.] 

[If all these resources fail, the court must pronounce 
judgment {\ by awarding the punishment [which the law 
hath annexed to the crime; and whi(?h hath been con- 
stantly mentioned, together witli the crime itself, in the 
course of the former chapters ;] and such judgment ought 
regularly (as in civil actions) in all cases to be recorded (i). 
The punishment of offences is in some cases governed by 
the common law only, but is nioi'c frecpicntly defined by 
statute (A). In misdemeanors, it is generally fine or im- 
prisonment, or both ; in ielonies, it is, in some instances, 
death, but usually imprisonment or penal servitude: the 
imprisonment being frecpicntly accompanied (both in mis- 
demeanor and felony) with hard labour — to which whip- 


(i) By 4 Geo. 4, c. 48, whenever 
any person shall be convicted of 
any capital felony, except murder, 
and the court before whom he is 
convicted shall be of opinion that, 
under the particular circumstances of 
the case, he is a lit subject for the 
royal mercy, the court may abstiiin 
from pronouncing judgment of death, 
and instead of pronouncing it, only 
order it to be recorded ; which, being 
entered on record, is to have the 
same effect as if ^e judgment had 
been pronounced, and the offender 
reprieved. By 6 fis 7 Will. 4, c. 30, 
and 7 Will. 4 & 1 Viet. c. 77, s. 3, 
the above exception was in ed'ect 
taken away ; but both of these last 
provisions are now (so far as re- 
spects the present point) repealed by 
24 & 25 Viet. c. 95, and the nowcr 


of the court (under 24 & 25 Viet. c. 
100, s. 2) to cause sentence of death 
to be recorded in cases of murder, 
appears to be somewhat doubtful. 
See Criminal Acts, by Greaves, p. 
30 ; Arch. PI. & Ev. in Crim. Ca. 
15th cd. 534 ; Rose. Dig. C. C. 208. 

{k) In a case of felony for which 
no other punishment is provided, 
there may, by 7 & 8 Geo. 4, c. 28, 
s. 8, and 20 & 21 Viet c. 3, be 
awarded penal servitude to the ex- 
tent of seven years, or imprisonment 
(with or without hard labour, soli- 
tary confinement and whipping) to 
the extent of two years. In case of 
a misdemeanor for i\hich no other 
punishment is provided, there may 
be awarded, by the common law, fine 
and imprisonment at the discretion 
of the court. 
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ping (/) and solitary confinement, to the extent presently 
to be mentioned, arc also sometimes added. 

In cases punishable at common law, the judge has a 
dfecretion whetlier fine or imprisonment, or both, shall be 
awarded, and the measure of either is also left to his de- 
cision. And where the punishment is fixed by statute, 
there is also usually reposed in him, in cases of felony, a 
discretion between imprisonment and penal servitude ; and 
in case both of felony and misdemeanor, (where either of 
these modes of punishment is adopted,) a power of deter- 
mining, within certain limits at least, the period of its 
duration (//i). The judge, howgver, cannot award either 
death or penal servitude, for any offence to which such 
punishment is not specifically made applicable by the law 
itself. And by the Bill of Rights it is declared as one 
of the antient rights and libeitics of the subjects of this 


(/) The punishment of whipping 
(as to which see further, post, p. 532) 
was inflicted, at common law, on 
persons of inferior condition, who 
were guilty of petit larceny, and 
other smaller oflences, but it seems 
that, by the usage of the Star 
Chamber, it was never to be in- 
flicted on a gentleman (1 Chit, C. 
L. 796). Blackstonc enumerates 
also (vol. iv. p. 377) the pillory, 
the stocks, and the ducking %Uool, 
as ignominious punishments known 
to the English law. But the first 
of these is abolished by 7 Will. 4 & 
1 Viet. c. 23, and the two last are 
disused. 

{m) Whenever sentence is passed 
for felony, on a person already im • 
prisoned under sentence for another 
crime, the court may award impri- 
sonment for the subsequent offence, 
to commence from the expiration of 
the first imprisonment (7 & 8 Geo. 


4, c. 28, 8. 10). And where such per- 
son is already under sentence either 
of imprisonment or penal servitude, 
the court, if empowered to sentence 
to penal servitude, may award it for 
the subsequent offence, to commence 
at the expiration of the first sen- 
tence ; and this, although the ag- 
gregate term of imprisonment or 
penal servitude, respectively, may 
exceed the term for which either 
punishment could otherwise be 
awarded. (7 & 8 Geo. 4, c. 28, s. 

,10; 16 & 17 Viet. c. 99; 20 & 21 
Viet. c. 3.) Moreover in all cases 
where the court by any statute is 
empowered or required to award a 
sentence of penal servitude exceed- 
ing seven years, the court may sub- 
stitute the terra of seven years, or 
else imprisonment, with or without 
hard labour, to the extent of two 
years (9 & 10 Viet. c. 24 ; 20 & 21 
Vict.^c. 3), 
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ri»alm, that no cruel and imusiial punishments are to be 
inflicted (o). Some further remarks on those that have 
been mentioned, may here be msitcrlal. 

As to fines y their quantum [neither can nor ought to be 
ascertained, by any invariable law. The value of money 
itself changes from a thousand causes ; and at all events 
what is ruin to one man’s fortune, may be matter of indif- 
ference to another’s. Thus the law of the Twelve Tables 
at Home fined every person, who struck another, fivc-and- 
twenty denarii : which, in the more opulent days of the 
emjure, grew to be a punishment of so little consideration, 
that Aulus Gcllius tells a story of one Lucius Neratius, 
who made it his diversion to give a blow to whomsoever 
he pleased, and then tender them the legal forfeiture. Our. 
statute law has not, therefore, often ascertained the quan- 
tity of fines, nor the common law ever, — ^it directing such 
an offence to be punished by fine ” in general, without 
specifying the certain siun, — which is fully sufficient when 
we consider th«at, however unlimited the power of the court 
may seem, it is far from being wholly arbitrary, but its 
discretion is regulated by law.] For the Bill of Rights, — 
which, as just mentioned, prohibits cruel and unusual 
punishments, — also particularly declares that excessive 
fines shall not be imposed (p); [and the same statute 
further declares, that all gi*ants and promises of fines and 
forfeitures of particular persons, •before conviction, are 
illegal and void,] — a doctrine held long before (9) : [since 
thereby many times undue means and more violent pro- 
secution woul^ be used for private lucre, than the quiet 
and just proceeding of law would permit. 

The reasonableness of fines in criminal cases has also 
been usually regulated by the determination of Magna 

(0) 1 W. & M. sess. 2, c. 2. their conduct was oppressive and 

(p) When the judges imposed a illegal. (11 Harg. St. Tr. 136 ; and 
fine of 30,000/. on the Duke of see as to Oates's case, 4 Harg. Sl 
D evonshire, for striking withii9the Tr. 106.) 
limits of one of his majesty's palaces, (9) 2 Inst. 48. 

the house of lords determinedl^that 

VOL. IV. 


M M 
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{^Charta^ c. 14, concerning amercements for misbehaviour 
by the suitors in matters of civil right. Liher homo non 
^ffnerdetur pro parvo delicto^ nisi secundum modum ipsius 
delicti; et pro magno delicto^ secundum magnitudinem 
delicti^ salvo contenemento suo ; et mercator eodem modo^ 
salva mercandisa sua; et villanus eodem modo amerdetur^ 
salvo wainagio suoJ^ A rule that obtained even in Ileniy 
the second’s time {q ) ; and means only that no man shall 
have a lai^er amercement imposed upon him than his 
circumstances or estate will bear; saving to the land- 
owner his contencment or land (r) ; to the trader his mer- 
chandize; and to the countryman his wainage, or team 
and instruments of husbandry. In order to ascertain 
which, the Great Charter also directs, that the amerce- 
nient, whicli is always inflicted in general terms sit in 
misericordia ”), shall be set, ponatur^ or reduced to a cer- 
tainty, by the oath of good and lawful men of the neigh- 
bourhood. Which method of liquidating the araiercement 
to a precise sum, was usually performed in the su]:)erior 
courts ( 5 ) by the assessmeJit or affeerment of the coroner, a 
sworn officer chosen by the neigh bo urliood, under the equity 
of the statute of Wcstin. 1, c. 18; and then the judges 
estreated the amount into the Exchequer (0* Amerce- 
ments imposed by the superior courts on their own officers 
and ministers, were affeered by the judges themselves; 
but when a pecuniary mulct w as inflicted by them on 
a stranger to,] or person not being an officer of, the 


(9) Glanv. b. 9, c. 8, s. 11. 

(r) Lord Coke says, “ that 
** tenement signifieth his countenance, 
** as the armour of a soldier is his 
“ countenance, the books of a scho- 
“ lar his countenance, and the like.” 
— (2 Inst. 28.) He adds, that “the 
“ toainagium is the countenance of 
“ the villain j and it was great rea- 
“ son to save his wainage, for other- 
“ wise the miserable creature was 
** to carry the burthen on his back.” 
(Christian's Blackstonc.) 


(s) In the court leet and court 
baron it was pd: formed by qffleerors, 
or suitors sworn to affeere ; that is, tax 
and moderate the general amerce- 
ment, according to the particular 
circumstances of the offence and the 
offender. The affeeror’s oath is con • 
ceived in the very terms of Magna 
Charta, As to which, Blackstoue 
(voil iv. p. 380) cites Fit*. Survey, 
c. 11. 

{t) F. N. B. 76. 
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court (m), [it was then denominated 2 b fine ; and the antient 
practice was, when any such fine was imposed, to inquire 
by a jury, quantum inde regi dare valeat per annum^ saJ^ 
sustentati&ne ma, et uxoris, et liberorum suorum (x).” And 
since the disuse of such inquest, it is never usual to assess 
a larger fine than a man is able to pay without touching 
the implements of his livelihood ; but to inflict corporal 
punishment, or a limited imprisonment, instead of such 
fine as might amount to imprisonment for life. And this 
is the reason why fines in the king’s court are frequently 
denominated ransoms; because the penalty must other- 
wise fall upon a man’s person, unless it be redeemed or 
ransomed by a pecuniary fine (y ) ; according to an antient 
maxim, qui non habet in crumend luat in corpore. Yet, 
where any statute speaks both of fine and ransom, it' is 
holdcn that the ransom shall be treble the fine at least (a;).] 
As to imprisonment (a), its measure, when imposed under 
modem Acts of parliament, is now usually limited so as 
not to exceed two years (5) ; but, in connection with it, 
the sentence frequently inflicts the additional severity of 
hard labour (c), or of solitary confinement^ or both, accord- 


(tt) 8 Rep. 40. The words of 
Blackstone are — ** a stranger, not 
being party to any suit ” — (4 Bl. 
Com. 880) ; but Lord Coke says, 
stranger to the court.’* 

(x) Gilb. Excheq. c. 5. 

(y) Mirrour,c. 8, s.S ; Lamb. Eire« 
narch. 575, 

(t) Norton’s case, Dyer, 282. 

(a) As to prisons and their re- 
gulation, vide sup. vol. iii. p. 233 
et seq. It may be observed that 
persons under the age of tixteen^ 
convicted of any offence before any 
court, magistrate, or justice of the 
peace, and whose sentence shall in- 
clude imprisonment for, at the least, 
fourteen days, — may be ordefed to 
be detained, after die period of im- 
pfisonment, in a re/orfnatorjr scAooI 


for a period not less than two or 
more than five years. (As to these 
schools, vide sup. vol. in. p. 223.) 
See also 4 Geo. 4, c. 64, and 25 & 
26 Viet. c. 44, enabling the visiting 
justices of gaols to direct pecuniary 
relief, in certain cases, to be af- 
forded to prisoners on leaving prison, 
through the medium of a certified 
Discharged prisoners' aid society, 

(b) See 24 & 25 Viet. cc. 96, 97, 
98, 99, 100, passim. By some earlier 
statutes, however, still in force, the 
periods of imprisonment authorized 
for offences under them respectively, 
are sometimes three and even four 
years. 

(e) The punishment qf hard labour 
is said to have been first introduced 
by 5 Ann. c. 6. (See R. v. Baker, 


mm2 



532 . 


BOOK VI.— -OF CKIMES. 


ing to the nature of the case. By 7 Will. IV. & 1 VIct. 
c. 90, s. 5, it is however provided, that from thenceforth 
it shall not be lawful for any court to direct that any 
offender shall be kept in solitary confinement for any 
longer period than one month at a time, or than three 
months in the space of one ycar(d). Imprisonment, even 
where not the regular punishment, may sometimes be in- 
flicted, in capital cases, by way of commutation for the 
punishment of death. For by 11 Geo. IV. & 1 Will. IV. 
c. 39, s. 7, in cases where the Crown shall extend mercy 
to a capital offender, on condition of imprisonment with or 
without hard labour, the court, or any judge of the courts 
at Westminster, to whom the intention shall be signified, 
shall allow the offender the benefit of a conditional pardon, 
and make an order for the imprisonment accordingly. 

As to whipping^ the offender, under such modern Acts 
of parliament as authorize this pimishment (c), may be 
directed to be whipped in addition to any imprisonment 
awarded. By 1 Geo. IV. c. 57, however, judgment shall 
in no case be given, that any female convicted of any 
offence, shall be whipped either publicly or privately : and 
in cases where the whipping of female offenders had, 
before that Act, formed either a part or the whole of the 
sentence, — the court or justice of the peace is empowered 
to pass sentence of confinement to hard labour in the 
common gaol or house of correction, for tay time not ex- 
ceeding six months, or less than one month; (or of solitary 
confinement therein, for any space not exceeding seven 
days at any one time ;) in lieu of the sentence of being 
publicly or privately wliippcd. Moreover, by the Criminal 
Consolidation Acts of 1861, already so often referred to, 
the addition of whipping by them authorized in reference 

7 A. Sr E. 502.) Hard labour may reference to the offences punishable 

now be added, in most cases, to the under them respectively, is inserted 

sentence of imprisonment. See 24 in each of the Acts of the present 
& 25 Viet. ^ 96, 97, 98, 99, 100, reign' bited in the last note. 
passim,^ (e) Vide sup. p. 517, n. (e), p. 

(d) A similar limitation as to the 528, fh9(/). 
jitriod of solitary confinement, in 
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to a variety of the offences therein mentioned, is uniformly 
confined to males below the age of sixteen {f); and the 
whipping is to be in private and only to be inflicted once ; 
and the n#nber of strokes and the instrument with which 
they are to be inflicted, are to be specified by the court in 
the sentence. And a similar provision is made by 25 & 26 
Viet. c. 18, in reference to this punishment when awarded 
by a justice or justices in the exercise of his or their sum^ 
mary jurisdiction^ — with the addition, thAt*,m case of an 
offender whose age does not exceed fourtcjen years, the 
number of strokes inflicted shall not exceed twelve, and 
the instrument used shall be a birch rod. 

As to penal servitude^ this is a sentence which has been 
very recently introduced in substitution for that of trans-- 
portation beyond the secLS {g). The principal statute in re- 
ference to such transportation is the 5 Geo. IV. c. 84 (A), 
by which the law on that subject was revised and consoli- 
dated in the year 1824. Under this Act, the sovereign 
is cnjibled, by and 'vvith the advice of the Privy Council, 
to appoint places beyond the seas, either within or without 
the dominions of the Crown, to which offenders under 
sentence of transportation may be conveyed and kept to 
hard labour; and also, under the royal sign-manual, to 
appoint places of confinement in England or Wales, for 
the confinement of convicts under sentence of transporta- 
tion, until they ||re transported or Jbecome entitled to their 

(/) See 24 & Viet. cc. 96, 07,, Eliz. c. 4. As to its history, see R. 
98, 99, 100, passim. In one instance v. Btikcr, 7 A. & E. 502 ; Bullock 
(24&25Vict.c. 96, s. 101),%eage v. Dodds, 2 B. & Aid. 262, 267; 
mentioned is eighteen ; but this is Whitehead v. The Queen, 7 Q. B. 
probably a clerical error. 582. 

(g) As to transportation. Black- (A) This Act is amended by 6 
stone remarks (vol. iv. p. 401) that Geo. 4, c. 69 ; U Geo. 4 & 1 Will. 4, 
it is “ allowable and warranted by c. 39 ; 2 & 3 Will. 4, c. 62 ; 4 & 5 
the Habeas Corpus Act, 31 Car. 2, Will. 4, c. 65 ; 7 Will. 4 & 1 Viet, 

c. 2, s. 14." It is said (Barr, on c. 90; 6 & 7 Viet. c. 7 ; 10 & 11 

Statutes, 352) to have beei:% first Viet. c. 67 ; 16 & 17 Viet. c. 99, s. 

inflicted as a punishment by 39 7 ; 20 & 21 Viet. c. 3 ; 22 Vid. c. 25. 
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liberty, or shall be otherwise disposed of by order of the 
secretary of state. But great difficulty having arisen, of 
late years, in finding colonies willing to receive transported 
convicts, it became gradually the practice, a^to certain 
classes of convicts who had been sentenced to transporta- 
tion, to detain them in the mother-country, for the whole 
period of their term of punishment (Z) ; and it was 
ultimately thought expedient to abolish the sentence of 

transportation ” altogether, and to substitute for it that 
of penal servitude,” under which convicts may be sub- 
jected to such confinement and discipline (either at home 
or abroad) as shall be found practicable and desirable. 

This change was accordingly carried into effect by 16 & 
17 Viet. c. 99, and 20 & 21 Viet. c. 3 ; by the latter of 
which Acts, after providing that no person shall for the 
future be sentenced to transportation, it is enacted that 
any persons who, if those Acts had not passed, might 
have been sentenced to transportation, shall be liable to 
be sentenced to be kept in penal servitude for a term of 
the same duration ; and that where the court before which 
the offender shall be convicted, would formerly have had 
discretion to award one of any two or more terms of 
transportation, it shall now have the like discretion to 
award one of any two or more of the terms of penal servi- 
tude authorized to be awarded, instead of transportation : 
and ftirther, that any person who migh%have been sen- 
tenced either to transportation or imprisonment, may be 
sentenced either to penal servitude or to imprisonment; — 
that where seven years’ transport^ion mi^ht have been 
awarded, the court may award penal servitude for not less 
than tliree years ; — and that where, in any enactment still 
in force, the expression ^^any crime punishable with 
transportation,’^ or ^^any crime punishable by law with 

(0 See the Evidence of Mr. on Transportation. (Second Report, 
Waddington, before the select com- p. 3.^ 
niittee^ of the House of Commons, 
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transportation,” or any expression of the like import, is 
used, the enactment shall be construed and take effect as 
applicable also to any offence punishable with penal ser- 
vitude 

The same Acts also provide, that every person sen- 
tenced to be kept in penal servitude may be confined in 
•any prison or place of confinement in any part of the 
united kingdom, or in any river, port, or harboiu* thereof, 
— or in any part of her Majesty’s dominions beyond the 
seas, or in any ports or harbours thereof, duly appointed 
for such pui-pose by order in Council, — as one of her 
Majesty’s principal secretaries shall from time to time 
direct ; and may be kept to hard labour and otherwise 
dealt with, as persons sentenced to transportation might 
fomieiiy be dealt wdth wdiilc so confined (n). 

By the said Acts it is fiirther provided, that it shall be 
lawful for her Majesty, by order in writing, under th(5 
hand and seal of a principal secretary of state, to grant 
to any convict sentenced to be kept in penal servitude, or 
to be imprisoned, a licence to he at large (o) in the united 
kingdom and the channel islands, or in such part thereof 
respectively as shall be expressed in the licence, during 


(7/1) 20 & 21 Viet. c. 3, s, 6. 

(71) 16 & 17 Viet. c. 99, s. 6 ; 20 
& 21 Viet. c. 3, 8. 3. The convict 
prisons in Englai^ are specified, 
sup. vol. III. p. 240, n. (9). As to 
the convict establishments at Ber- 
muda or Gibraltar, or other places 
beyond seas, see 22 Viet, c.* 25. By 
the Report of tlfb Directors of Con- 
vict Prisons (1862), it appears that 
during the year 1861, 2^5 convicts 
in confinement in England under 
sentence of penal servitude, were 
removed to Western Australia, and 
304 to Gibraltar (pp. 122, 164, 241). 

(0) 16 & 17 Viet. c. 99, s. 9 ; 20 
3c 21 Viet. c. 3, 8. 5. Under the 
authority of a circular from the 


secretary of state, dated 27 June, 
1857, a prisoner sentenced to penal 
servitude is informed on arriving at 
prison, that he will, by good con- 
duct while undergoing this sentence, 
be enabled to obtain his liberty 
under a “ licence to be at large,” 
at a certain fixed time before the 
expiration of the period for which 
he has been sentenced, — varying ac- 
cording to the number of years for 
which he has been sentenced. But 
if he has bebn sentenced to penal 
servitude /or l{fe, remission can only 
take place by order of the secretary 
of state, if the special circumstances 
of the case appear to wi|jrrant any 
indulgence. 
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such portion of his term, and on such conditions in all 
respects, as to her Majesty shall seem fit(n); and that 
such licence may be revoked or altered at pleasure ; and 
that if revoked the convict may be forthwith apprehended, 
and recommitted to the prison from which he was released 
by virtue of his licence, or to any other prison in which 
convicts under sentence of penal servitude maybe lawfully* 
confined (o). 

Moreover,' j[)er)9ons under sentence of penal servitude 
may be removed from the prisons in which they are 
severally confined, to any other prison or penitentiary 
in Great Britain, there to be confined for such time as her 
Majesty, by order in writing from a principal secretary of 
state, shall direct, not exceeding the time for which they 
might have been lawfully confined in the prisons from 
which they shall have been severally removed (p). 

When sentence of deaths the most terrible judgment in 
the laws of England, is pronounced, the mode in which it 
is to take place is particularized in the sentence itself, and 
is always that the prisoner be hanged by the neck till 
dead (y) ; a mode of capital punishment that has been in 
use in this countiy from time immemorial (r). 


(n) 16 & 17 Viet. c. 99,8.9. As 
to the power of felons holding licences 
to be at large, or ** tickets of leave,” 
to acquire personal property, but 
not, in general, lartds^ see 5 Gqp. 4, 
c, 84, s. 26 ; 6 & 7 Viet. c. 7 j 20 
& 21 Viet. c. 3. See also on this 
subject, Bullock v. Dodds, 2 B. & 
Aid. 258. 

(o) 16 & 17 Viet. c. 99, ss. 10, 
11; 20&21 Viet. c. 3, s. 5. 

(p) 10 & 11 Viet. c. 67; 16 8f 17 
Viet. c. 99, 8. 7. 

(9) 2 Hale, P. C. 399; Hawk. 
P. C. b. 2, c. 48, 8. 7. This is now 
the universal mode. In treason, 
however, as we have seen (vide sup. 
p. 247}' it is accompanied with 
other severities ; and the case was 


formerly the same with murder (as 
to which, vide sup. p. 158). Nor 
did hanging in former times always 
form part of the sentence. For 
when a woman was convicted of 
treason, or petit treason, the sen- 
tence was that of being burned to 
death (vide sup. p. 161). And the 
judgment for counterfeiting the coin 
of this kingdom or the Great Seal, 
in the case of females, was, at one 
time, to be drawn and burnt ; and, 
in the case of a male offender, to be 
drawn and hanged. (1 Hale, P. C. 
351.) 

(r) Lord Coke says that before 
the r^ign of Henry the first, the 
judgment for felony was not always 
one ; but that monarch ordained in 
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Upon the passing of this sentence [the immediate inse- 
parable consequence from the common law, is attainder (s). 
For when it is now clear beyond all dispute that the cri- 
minal is no longer fit to live upon the eai*th, but is to be 
citterminated as a monster, and a bane to human society, 
the law sets a note of infamy upon him ;] calls him [attaint, 
* attinctuSf stained or blackened ;] withdraws fi’om him in 
general all civil rights ; and considers him, an anticipa- 
tion of his punishment,] as [already dead in* law (t). This 
is afher judgment ; for there is great difference between a 
man convicted and attainted — ^though they arc frequently 
through inaccuracy confounded together. After convic- 
tion only, a man is liable to none of tliesc disabilities ; for 
there is still, in contemplation of law, a possibility of his 
innocence,] as something may be offered in arrevst of judg- 
ment. [But when judgment is once pronounced, both 
law and fact conspire to prove him completely guilty ; and 
there is not the remotest possibility left of anything to be 
said in his favour. Upoif judgment therefore of death, 
and not l)efore, the attainder of a criminal commences {u): 
— or upon such circumstances as are equivalent to judg- 
ment of death, — as judgment of outlawry on a capital 
crime, pronounced for absconding or fleeing from justice ; 
which tacitly confesses the guilt. And, therefore, either 
upon judgment of outlawry, or of death, for treason or 
felony, a man shall be said to be i^ttainted.] 

Among [the consequences of attainder avo forfeiture and 
corruption of blood,'] 

I. Forfeitiu’e of lands and tenements upon attainder, 
accrues in trdfcson and other felonies (a ). First as to trea^- 
son, [By attainder in treason a man forfeits for ever to 
the Crown all his lands and tenements of inlicritance,] of 

parliament, that it should be ** to be (t) 3 Inst. 213. 

hanged,” as above, for all manner of («) 11. v. Britlgor, 1 Mee. & W, 

felonies. (3 Inst. 33.) 143. 

(f) See as to this, sup. vrj. i. p. (.r) Vid.* sup. vol i. p. 417. 

444 et sup. % 
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freehold tenure, [whether fee simple or fee tail (z ) ; and 
all his rights of enfry on lands and tenements,] of such 
tenure, [which he had, at the time of the offence com- 
mitted, or at any time afterwards, to be for ever vested 
in the Crown ; and also the profits of all land and tene- 
ments] of such tenure, [which he had in Ids own right 
for life or years, so long as such interest shall subsist (a). 

This forfeiture relates backwainis to the time of the trea- 
son committed: sc as to avoid all intermediate sales and 
incumbrances, but not those before the fact (b) ; and there- 
fore a wife’s jointure is not forfeitable for the treason of 
her husband, because settled on her previous to tlie treason 
committed ; but her dower is forfeited by the express pro- 
vision of statute 5 & 6 Edw. VI. c. 11 (c). And yet the 
husband shall be tenant by the curtesy of the wife’s lands, 
if the wife be attainted of treason (d ) ; for that is not pro- 
hibited by the statute. But though after attainder the 
forfeiture relates back to the time of the treason committed, 
yet it does not take effect unless an attainder be had, of 
which it is one of the fruits : and therefore if a traitor dies 
before judgment pronounced, or is killed in open rebellion, 
or is hanged by martial law, it works no forfeiture of his 
lands, for he never was attainted of treason {e). But if 
the chief justice of the king’s bench, (the supreme 
coroner of all England,) in person, upon the view of the 


(c) Cupyhold estates, by attainder 
either on treason or felony, are for« 
feited to the lord of the manor, and 
not to the Crown, except by the ex- 
press words of an act of parliament. 
(2 Vent. 39; Hard. 431 ; 2 Jon. 189 ; 
Pol. 621 ; Skin. 8.) 

(a) Co. Litt. 392 ; 3 Inst. 19 ; 1 
Hale, P. C. 240 ; Hawk. P. C. b. 2, 
c. 49. Aa to the effect of the at- 
tainder of trustees or mortgagees in 
respect of the property vested in 
them, t ide sup. vol. i. p. 451. 


(5) 3 Inst. 211. 

(c) Counterfeiting the coin of the 
realm was formerly treason ; but by 
some of the statutes constituting the 
offence, 5 Eliz. c*. 11, 18 Eliz. c. 1, 
8 & 9 Will. 3, c. 26, 15 Geo. 2, c. 28, 
it was provided, that it should work 
no forfeiture of lands except for the 
life of the offender ; and by all, that 
it should not deprive the wife of her 
dower. 

(d) , 1 Hale, P. C.m 

(«) Co. Litt. 18. , 
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[body of one killed in open rebellion, records it, and returns 
the record into his own court, both Isilids and goods shall 
be forfeited (/). 

With us in England forfeiture of lands and tenements 
t(f the Crown for treason, is by no means derived from the 
feudal policy, but was antecedent to the establishment of 
that system in this island, being transmitted from our 
Saxon ancestors, and forming a part of the antient Scan- 
dinavian constitution.] It is based indeH on natural 
justice. 

[The natural justice of forfeiture or confiscation of pro- 
perty for treason is founded in this consideration, — ^that 
he who hath thus violated the fundamental principles of 
government, and broken his part of the original contract 


(/) 4 Rep. 57. It was enacted by 
7 Ann. c. 21, that after the decease 
of the then Pretender no attainder 
for treason should extend to the dis- 
inheriting of any heir, nor to the 
prejudice of any person other than 
the traitor himself. The history of 
this matter is somewhat singular, 
and worthy of observation. Black- 
stone’s account of it (vol. iv. p. 
384) is as follows : ** At the time of 
“ the Union, the crime of treason 
** in Scotland was, by the Scots law, 
** in many respects different from 
** that in England ; and particularly 
** in its consequence of forfeitures 
** of entailed estates, which was more 
** peculiarly En{j|ish: yet it seemed 
** necessary that a crime so nearly 
affecting government should, both 
** in its essence and consequences, 
be put upon the same footing 
** in both parts of the united king- 
** dom. In new modelling these 
laws, the Scotch nation and the 
** English house of common»strug- 
** gled hard, partly to maintain, and 
partly to acquire, a tota^ immu- 


nity from forfeiture and corrup- 
** tion of blood : which the house 
of lords as firmly resisted. At 
** length a compromise was agreed 
** to, which is established by this 
** statute, viz. that the same crimes, 
** and no other, should be treason in 
** Scotland that are so in England ; 
** and that the English forfeitures 
“ and corruption of blood should take 
** place in Scotland till the death of 
“ the then Pretender, and then cease 
*' throughout the whole of Great 
“ Britain ; the lords artfully propos- 
** ing this temporary clause in hopes, 
** it is said, that the prudence of suc- 
ceeding parliaments would make it 
perpetual.” (See Burnet’s Hist. 
A.D. 1709; and ” Con^lerations on 
the Law of Forfeiture,” vol. i. p. 
244.) iffiiis was partly done by the 
statute 17 Geo. 2, c. 39, made in 
the year preceding the rebellion of 
1745. And by 39 & 40 Geo. 3, 
c. 93, the above mentioned provi- 
sion of the stat. 7 Ann. c. 21, was 
repealed. ^ 
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[between king and people, hath abandoned his connections 
with society, and hath no longer any right to those advan- 
tages which before belonged to him purely as a member of 
the community ; among which social advantages the right 
of transferring or transmitting property to others is one of 
the chief. Such forfeitm’es, moreover, whereby his pos- 
terity may suffer as well as himself, will help to restrain a 
man, not only by the sense of his duty, and dread of per- 
sonal punishment, but also by his passions and natural 
affections; and will interest every dependent and relation 
he has, to keep him from offending: according to that 
beautiful sentiment of Cicero, nec vero me fugit quam sit 
acerbum, •parentum scelera Jiliorum pcenis lui ; sed hoc 
clare legibus comparatum esty ui caritas liberorum amiciores 
parentes reipublicce redderet "\g). And therefore Aldus 
Casccllius, a Roman lawyer in the time of the triumvirate, 
used to boast that he had two reasons for despising the 
power of the tjTants, his old age and his want of children ; 
for children are pledges to the prince, of the father’s obe- 
dience (A). Yet many- nations have thought that this post- 
humous punishment savours of hardship to the innocent, 
especially for crimes that do not strike at the very root and 
foundations of society, as treason against the government 
exj^ressly docs. And tlicreforc, though confiscations were 
very frequent in the times of the earlier emperors, yet 
Arcadius and Honorius, in every other instance but that 
of treason, thought it more just, ‘‘ ibi esse poenamy ubi et 
noxa est and ordered that ^^peccata suos teneant auctoreSy 
nec ulterius progredmtur metnSy quam reperiatur delictum^^ {i). 
And Juslinian, also, made a law to restrain the punish- 
ment of relations (A); Avhich directs the forfeiture to go, 
except in the case oWtrimen majestatisy to the next of kin 
to the delinquent. On the other hand, the Macedonian 
laws extended even the capital punishment of treason, 
not only to the chikln'n, but to all the relations of the 

(/If) X<1 Brutum, ep. 12. (») Cod. 9, 47i 22. 

(/>) Gravin. 1, s. 08. (/r) c. 13. 
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[traitor (/); and of course their estates must also be for- 
United, as no man was left to inherit tfiem. And in Ger- 
many, by the famous golden bullc (wj), copied almost 
verbatim from Justinian’s code (w), the lives of the sons of 
such as conspire to kill an elector are spared, as it is ex- 
pressed, by the emperor’s particular bounty. But they are 
deprived of all their effects and rights of succession, and 
are rendered incapable of any honour, ecclesiastical or 
civil, to the end that, being always poor Ittid necessitous, 
“ they may for ever be accompanied by the infamy of 
their father ; may languish in continual indigence ; and 
may find,” says this merciless edict, their punishment 
“ in living, and their relief in dying.”] 

Secondly, as to other felonies. By attainder on felony, 
other than treason, the offender forfeits to the Crown 
the profits of aU his freehold lands and tenements during 
his life ; and in the case of murder ^ he forfeits, besides, all 
lands and tenements which he had in fee simple, for a 
year and a day, with power to the Crown of committing 
upon them what waste it pleases : i^tbject to which tem- 
porary forfeiture they escheat to the lord of the fee, by 
reason of the tenant’s comiption of blood, as will , bo pre- 
sently explained (o). This doctrine year y day and waste 
applied, until recently, to attainder for any felony what- 
ever, with the exception of treason (p), which, as we have 
seen, is differently provided for ; «,nd the history of it is 
as follows. [Formerly the sovereign had only a liberty 
of committing waste on the Iftnds of felons, by pulling 
down their houses, extirpating their gardens, ploughing 

(/) Qu. Curt, 1. 6. (vide sup. vol. i. p. 239). In such 

(m) Cap. 24. cases, therefore, the Crown, on at- 

(n) L. 9, t. 8, 1. 5, tainder fSr murder (as well as for 

(o) Vide post, p. 343. It will be treasoi^, takes the whole of the of- 

recollected that the ultimate lord of fender's estate (vide sup. vol. i. p. 

the fee in all cases, and usually the 44(1 )• 

immediate lord also, is (since tl^ sta- (p) 2 Inst. 37. 

tute of Quia Emptores) the sovereign 
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[their meadows, and cutting down their woods. And a 
punishment of a similar spirit appears to have obtained in 
the oriental countries, from the decrees of Nebuchadnezzar 
and Cyrus, in the books of Daniel (y), and Ezra (r) ; which, 
besides the pain of death inflicted on the delinquents 
there specified, ordain that their houses shall be made 
a dunghill.” But this tending greatly to the prejudice 
of the public, it was agreed in the reign of Henry the 
first, in this Mngdom, that the king should have tlie 
profits of the land for one year and a day, in lieu of the 
destruction he was otherwise at liberty to commit (5). 
And, therefore, Magna Charta provides that the king 
shall only hold such lands for a year and a day, and then 
restore them to the lord of the fee, without any mention 
made of waste (^). But the statute 17 Edw. II., De 
fT(jBTogativ& regis^ seems to suppose that the king shall 
have his year, day and waste, and not the year and day 
instead of waste ; which Sir Edward Coke and the author 
of the Mirrour before him, very justly look upon as an 
encroachment, though a very antient one, of the royal 
prerogative (m).] And such continued to be the state of 
the law on this subject until the passing of the 54 Geo. 
III. c. 145, though it was the practice to compound for 
the year, day and waste, to prevent the Crown from exer- 
cising its right of entry. But now by the statute just 
mentioned, no attaindei for felony which shall thereafl^er 
take place, (except in cases of treason or murder^ or of 
abetting, procuring or couhselling the same,) shall extend 
to the disinheritance of any heir, nor to the prejudice of 
the right or title of any person other than the right or 
title of the offender during his life only ; and it dbLall be 
lawful to every person to whom the right or interest of 
any lands, tenement or hereditaments afler the , death of 

(9) Cb.iii. 29. c. 28. 

(r) ph. vi. 11.' (</ 9 Hen. 8, c. 22. 

(«) Mirr. c. 4, s. 16 ; Flet. 1. 1, («} Mirr. c. 6, s. 2 ; 2 Inst. 87. 

r 



CHAP. XXIII. — OF JUIK3MENT AND ITS C0NSP:QITENCES. 543 

such offender should or might have appertained^ if no such 
attainder had been, to enter into the same. 

The forfeitures above mentioned all arise, it will be ob« 
served, only as consequences of attainder (a:); {and therefore 
a felo de se forfeits no lands of inheritance or freehold, for 
he never is attainted as a felon (y).] But these forfeitures, 
on the other hand, [relate back to the time of the offence 
committed, so as to avoid all intermediate charges and 
conveyances. This may be hard upon srfch as have un- 
warily engaged with the offender; but the cruelty and 
reproach must lie on the part, not of the law, but of the 
criminal, who has thus knowingly and dishonestly involved 
others in his own calamities.] ^ 

It is to be observed too, that the forfeitures above men- 
tioned [are all the forfeitures of real estates created by the 
common law, as consequential upon attainders, by judg- 
ment of death or outlawry. The particular forfeitures 
created by the statutes of preemunire and others are here 
omitted, because they are to be looked upon rather as a 
part of the judgment and penalty inflicted by the respec- 
tive statutes, than as consequences of such judgment, as in 
treason and murder they are. But as a part of the for- 
feiture of real estates, it may be proper just to mention the 
forfeiture of the profits of lands during life, which extends 
to two other instances besides those already spoken of, — 
misprision of treason {z ) ; and striking in the superior 
courts of justice (o), or drawing a weapon upon a judge 
there presiding (6).] 

II. Another immediate consequence of attainder in 
treason and murder [is the corruption of blood, both 
upwards and downwards ; so that an attainted person can 
neither inherit lands or other hereditaments from his 

(«) H. V. Bridges, 1 Mee. & W. (a) The words of Blackstone are 
145. “ striking in Westminster Hall.*' — 

{y) 3 Inst. 55. See Norris v, (4 Bl. Com. 386.) As to this of- 
Chamb^, 80 L. J., Ch. 290.^ fence, vide sup. p. 304. 

(s) 8 Inst. 218 i vide sup. p. 250. (&) 8 Inst 141. 
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[ancestors, nor retain those he is already in possession of, 
nor transmit them by descent to any heir ; but the same 
shall escheat to the lord of the fee, subject to the Crown’s 
superior right of forfeiture.] But having had occasion to 
enlarge on this matter in a former volume, where the sub- 
ject of escheat was in question (i), it is not necessary to 
detain the reader longer upon it in this place. 


In addition however to the foi*feitures of lands and tene- 
ments consc(iucntial on attainder, it is proper here to 
notice the forfeiture of goods and chattels {real and per-- 
sonal\ which accrues to the Crown not only on attainder, 
but in felonies of all sort^ whether capital or otherwise (c), 
[For flight also, on an accusation of treason or felony (rf), 
whether the I)arty be found guilty or acquitted, if the jury 
find the flight, the party shall forfeit his goods and chattels; 
for the very flight is an offence carrying with it a strong 
presumption of guilt, and is at least an endeavour to elude 
and stifle the course of justice prescribed by the law.] But 
in modem times it has not been usual for the jury to find 
the flight (e ) ; [forfeiture being looked upon, since the vast 
increase of personal propci*ty of late years, as too large a 
penalty for an offence to which a man is prompted by the 
natural love of liberty.] And now by statute 7 & 8 Geo. 
IV. c. 28, s. 5, it is enacted, that where any person shall 
be indicted for treason Or felony, the jury impanelled to 


{b) Vide sup. vol. i. p. 446 et seq. 

(c) Vide post, p. 546, n. (/c). For- 
feiture of goods and chattels accrues, 
consequently, in self-murder (vide 
sup. p. 146), and in misprision of 
treason (vide sup. p. 260); and in 
the case of striking or other outrage 
in the superior courts of justice (vide 
sup. p. 304). While any distinc- 
tion existed between grand and petit 
•larceny, it also accrued in the latter 
offence \vide sup. p. 203). On the 


<other hand, a conviction for larceny 
by way of summary conviction, under 
the 10 & 11 Viet. c. 82, 18 & 14 
Viet c. 37, or 18 19 Viet. c. 126, 

is not to be attended by any forfei- 
ture. (As to these Acts, vide sup. 
pp. 412, 413.) 

(d) Blackstone adds, '<or even 
petit larceny.” 

(e) Staundf. P. C. 183 b ; 4 Bl. 
Com. /187. 
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tiy such person shall not be charged to inquire concerning 
his lands, tcnemeritvS or goods, nor whether he fled for 
such treason or felony. 

[Tlicre is a remarkable diflbrcncc or two between the 
forfeiture of lands, and of goods and chattels. 1. Lands 
are forfeited upon attainder ^ and not before; goods and 
chattels arc forfeited by conviclion{f): because in many 
of the cases where goods are forfeited there never is any 
attainder, which happens only whore judgment of desith or 
outlawiy is given ; therefore in those cases the forfeiture 
must be upon conviction, or not at all ; and, being neces- 
sarily upon conviction in those, it is so ordered in all other 
cases ; for the law loves unifonnity. 2. In outlawries for 
treason or felory, lands arc forfeited ordy by the judg- 
ment ; but the goods and chattels arc forfeited by a man’s 
being first put into the exigent^ without staying till he is 
quinto exactus^ or finally outlawed (^); for the secreting 
himself so long from justice is construed a flight in law (A). 
3. The forfeiture of lands has relation to the time of the 
fact committed, so as to avoid all subsequent sales and in- 
cumbrances ; but the forfeiture of goods and chattels has 
no relation backwards ; so that those only which a man 
has at the time of conviction shall be forfeited. Therefore 
a traitor or felon may hona fide sell any of his chattels, 
(real or personal,) for the sustenance of himself and family 
between the fact and conviction (i) : for personal property 
is of so fluctuating a nature^^that it passes through many 
hands in a short time ; and no buyer could be safe if he 
were liable to return the goods which he had fairly bought, 
provided any of the prior vendors had commifted a treason 

(/) See Roberts v. Walker, 1 Accordingly in the case of Whittaker 
Russ. & Myl. 7d6. v, Wisbey, 12 C. B. 44, a bond fide 

(g) As to the proceedings to assignment after the commission day 
outlawry, vide sup. p. 466. at the assizes, but before the day of 

(k) 8 Inst. 282. trial, was held good. 

(i) Hawk. P. C. b. 2, c. 49, s. 33. 

VOL. IV. 
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[or felony. Yet if they be coUusively and not hona fide 
parted with, merely to defraud the CroAvn, the law, and 
particularly the statute 13 Eliz. c. 5, will reach them ; for 
they are all the while truly and substantially the goods of 


the offender (A).] 

{k) It may be observed that, 
though in ordinary cases, the pro- 
perty of a felon vests in the Crown, 
yet this is subject to exception [vide 
sup. p. 538, n. (x)]. Blackstone also 
remarks (vol. i. p. 302), that ** for- 

failures in general may be granted 
** by the sovereign to particular siib- 
** jects as a royal franchise ; and in- 
** deed are for the most part granted 


** out to lords of manors, or other 
** liberties, to the perversion of their 
“ original design.*' In the city of 
London, the corporation, by virtue 
of antient charters, claims the right 
to the goods of all felons convicted 
within their jurisdiction. (See Pul- 
ling on the Laws and Customs of 
London, 2nd edit. p. 93.) 
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CHAPTER XXIV. 

OF REVERSAL OF JUDGMENT. 

[Wb arc next to consider how judgments, with their 
several connected consequences of attainder, forfeiture, and 
corruption of blood, may be set aside (a). There are two 
ways of doing this ; either by falsifying or reversing the 
judgment, or else by reprieve or pardon. 

A judgment may be falsified, reversed, or avoided, in the 
first place, without a writ of error ; for matters foreign to 
or dehors the record, that is, not apparent upon the face of 
it, so that they cannot be assigned for error in the superior 
court, which can only judge from what appears in the re- 
cord itself.] For example, [where a commission issues to 
A. and B, and twelve others, or any two of them, of which 
A. or B. shall be one, to take and try indictments, and any 
of the other twelve proceed without the interposition or 
presence of either A. or B. ; in this case all proceedings, 
trials, convictions and judgments against any person are 
void for want of a proper authority in the commissioners, 
and may be falsified] in anj^ other cause or court [upon 
bare inspection, without the trouble of a writ of error (6), — 
it being a higb misdemeanor in the judges so proceeding, 
and little, (if anything,) short of murder i# them aU, in 
case any person] on such a judgment [be executed and 
suffer death. So likewise if a man purchases land of 
another, and afterwards the vendor is, either by outlawry 
or his own confession, convicted and attainted of treason 
or felony previous to th^ sale or alienation, whereby ^such 

(a) Vide sup. p. 424. (b) Hawk. P. C. b. 3, c. 60, ss. 2, 3. 

N N 2 
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[land becomes liable to forfeiture or escheat ; now, upon 
any trial, the purchaser is at liberty, without bringing any 
writ of error, to falsify not only the time of the felony or 
treason supposed, but the very point of the felony or treason 
itself; and is not concluded by the confession or the out- 
lawry of the vendor ; though the vendor himself is con- 
cluded, and not suffered now to deny the fact, which he 
has by confession or flight acknowledged. But if* such 
attainder of tlie vendor Avas by verdict on the oath of his 
peers, the alienee cannot be received to falsify or contradict 
the fact of the crime committed ; though he is at libeily 
to prove a mistake in tiiney or that the offence was com- 
mitted after the alienation, and not before (b). 

Secondly, a judgment may be reversed by writ of error ; 
which lies from all inferior criminal jurisdictions] to tlic 
Court of Queen’s Bench (c), and from the Queen’s Bench 
to the Court of Exchequer Chamber (c?), and thence to 
the House of Peers ; and may be brought for notorious 
and substantial mistakes in the judgment or other parts 
of the record ; [as where a man is found guilty of peijury, 
and receives the judgment of felony.] But for merely 
formal defects, no writ of error can now be brought ; it 
being provided (as we have seen), that all such shall be 
either immaterial, or, when still ground for objection, shall 
at least be brought forward by demurrer or motion to 
quash the indictment (e). It is also to be observed, that 
a writ of error is never allowed, even in case of a mere 
misdemeanor, as of course ;* but only [on sufficient pro- 


(h) 8 Inst. 231 ; 1 Hale, P. C. 
361. 

(c) If the sentence appears to be 
erroneous, but the indictment valid, 
the prisoner must be discharged. 
(R. V. Bourne, 7 A. & £. 38.) As 
to writs of error sued out for the 
purpose of compromising a prosecu* 
tion,8fe Alleyne’sease, 1 Dearsley's 


C. C. R. 505 ; 4^ £11. & Bl. 186. 

(d) 11 Geo. 4 & 1 Will. 4, c. 70, 
s. 8. As to the Court of Exchequer 
Chamber, vide sup. vol. iii. pp. 
427, 428. As to its jurisdiction, and 
the practice therein, as a court of 
error in criminal cases, see Mansell 
V. The Queen, 8 Ell. & Bl. 85. 

(e) Vide sup. p. 466. 



CHAP. XXIV. — OF REVERSAL OF JUDGMENT. . 549 


[bable cause shown to the attorney-general] (/) : though, 
supposing such probable cause to appear, the writ is [under- 
stood to be grantable of common right, and ex debito jus^ 
titicB (^).] And by 8 & 9 Viet. c. 68 — amended by 9 & 10 
Viet, c, 24, and 16 & 17 Viet. c. 32 (A),— where judgment 
shall have been given for a misdemeanor, and the de- 
fendant shall have obtained a writ of error to reverse it, 
execution thereon shall be stayed, and the defendant dis- 
charged from imprisonment until such writ of error shall 
be finally determined ; subject, however, to a proviso, that 
no execution shall be stayed, nor discharge take place, 
until the defendant shall be bound by recognizance, (with 
two sufficient sureties,) to prosecute the writ of error with 
effect, and personally to appear in court on the day on 
which judgment thereon shall be given ; and, in case the 
judgment be affirmed, forthwith to render himself to prison 
according to the judgment. As for writs of error to 
reverse judgment in capital cases, they are [only allowed 
ex gratia, and not without express warrant under the 
king’s sign manual, or at least by the consent of the attor- 
ney-general (i). These therefore can rarely be brought by 
the party himself (A), especially where he is attainted for 
an offence against the state ; but they may be brought by 
his heir or executor after his death, in more favourable 
times ; which may be some consolation to his family.] In 
this case, however, the more effectual way, is [to reverse 
the attainder by Act of Parliament ; which may be and 
hath been frequently done upon motives of compassion, or 
perhaps from the zeal of the times, after a sudden revo- 
lution in the government, without examining too closely 


(/) See Ex parte Lees, 1 Ell. Bl. 
& £11. 828. 

(g) See Ex parte Newton, 4 £11. 
& B1.869; 16C. B.97. 

(A) As to the recognizan^ re« 
quired in error, see Ditgdnle v. The 


Queen, J Dearsley’s C. C. R. 254. 
(i) 1 Vern. 170. 175. 

(*) There occurred one recently, 
in the case of Mansell v. The Queen, 
8 Ell. & Bl. 54. 
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[into the truth or validity of the errors assigned. And 
^ sometimes^ though the crime be universally acknowledged 
md |^nfessed> yet the merits of the criminal’s family shall 
his death obtain a restitution in blood, honours and 
estate, or some or one of them, by Act of Parliament ; 
which, so far as it extends, has all the effect of reversing 
the attainder, without casting any reflections upon the jus- 
tice of the preceding sentence.] 

When the judgment is reversed upon a writ of error in 
any criminal case, the statute 11 & 12 Viet. c. 78, provides 
that is shall be competent to the court of error either to 
pronounce the proper judgment itself, or to remit the re- 
cord to the court below, in order that that court may 
pronounce the proper judgment (Z). And if the judg- 
ment be affirmed, or the writ quashed, tlicn, by 16 & 17 
Viet. c. 32, s. 4, the court of error may forthwith commit 
the defendant, if present, to the Queen’s Prison {m ) : and 
by sect. 5 of the same Act, on its being made to appear 
to any one of the judges that the recognizances have been 
estreated, the judgment affirmed, or the writ quaslied, — 
and that default has been made for the space of four days 
in rendering the defendant to prison,— such judge may 
issue his warrant for the apprehension of the defendant. 

[The effect of falsifying or reversing an outlawry is, that 
the party shall be in the same plight as if he had appeared 
upon the capiat; and if, it be before plea pleaded, he shall 
be put to plead to the indictment : if after conviction, he 
shall receive the sentence of the law ; for all the other 
proceedings, except only the process of outlawry for his 
nonappearance, remain good and effectual aSf before. But 
^when judgment pronounced upon conviction is falsified or 
reversed, all former proceedings are absolutely set aside, 
and the party stands as if he liad never been at all ac- 
cused ; restored in his credit, his capacity, his blood, and 

(0 As to the construction of this 17 Q. B. 327. 
statute^ see per Lord Campbell, in (m) Vide sup. vol. iii. p. 239. 
the case of Holloway v. The Queen, 
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[his estates ; with regard to which last, though thejr bo 
granted away by the Crown, yet the owner may enter 
upon the grantee with as little ceremony as he might enter 
upon a disseisor (n). But he still remains liable to another 
prosecution for the same offence ; for the first being erro- 
neous, he never was in jeopardy thereby.] 

(fl) Hawk. P. C. b. 2 , c. 50, s. 20. 
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CHAPTER XXV. 

OF REPRIEVE AND PARDON. 


[The only other remaining ways of avoiding the execu- 
tion of the judgment are by a reprieve, or a pardon (a) ; 
whereof the former is temporary only, the latter per- 
manent. 


.1. A reprieve, from reprendrey to take back, is the wdtli- 
drawing of a sentence for an interval of time: whereby 
the execution is suspended.] „ 

This may be, in the first place, [ex mandato regisy that 
is, the mere pleasure of the Crown, expressed to the court 
by which execution is to be awarded (5),] 

Again, there may be a reprieve [ex arbitrio judicis ; 
either before or after judgment ; as where the judge is not 
satisfied with the verdict, or the evidence is suspicious, or 
the indictment is insufficient, or sometimes if any favour- 
able circumstances appear in the criminars character, — in 
order to give room to Jipply to the Crown for either an 
absolute or conditional pardon. These arbitraiy reprieves 
may be granted or taken off ‘by the justices of gaol deli- 
very, although their session be finished, and their commis- 
sion expired : but this rather by common fisage, than of 
strict right (c). 

Reprieves may also be ex necessitate legis ; as, where a 
woman is capitally convicted, and pleads her pregnancy : 


(a) Vide sup. p. 424. It may de- 
serve remark, that Blackstone, in 
this and the following chapter, is 
speaking chiefly of a judgment of 
deatht — in his time (as observed in 
a former place) of far more frequent 


occurrence than at the present day. 
(Vide Bup. p. 105.) 

(5)*1 Hale, P. C.36»; 2 Hale, 
P. C. 412 ; Hawk. P. C. b. 2, c. 51, 
s> 8. I 

(c; { Hale, P. C. 412. 
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[though this is no cause to stay the judgment, yet it is to 
respite the execution till she be delivered. This is a mercy 
dictated by the law of nature, in favorem prolis ; and 
therefore no part of the bloody proceedings, in the reign 
of (pieen Mary, hath been more justly detested than the 
cruelty that was exercised in the island of Guernsey, of 
burning a woman big with child : and when, through tlie 
violence of the flames, the infant sprang forth at the 
stake, and was jn-eserved by the by-standers, after some 
deliberation of the priests wlio assisted at the sacrifice, 
they cast it again into the fire as a young heretic {d), A 
barbarity which they never learned from the laws of antient 
Rome ; which direct, with the same humanity as our 
own, “ quod preognantis mulieris damnatce pcena differatur^ 
qxwad pariat{e):'^ which doctrine has also prevailed in 
England, as early as the first memorials of our law will 
reach (/). In case this plea be made in stay of execution, 
the judge must direct a jury of twelve matrons or discreet 
women to inquire the fact; and if they bring in their 
verdict quick with child^ (for, barely with child^ unless it 
be alive in the womb, is not sufficient,) execution shall be 
stayed generally till the next session ; and so from session 
to session, till cither she is delivered, or proves by the 
course of nature not to have been with child at all. But 
if* she once hath had the benefit of this reprieve, and been 
delivered, and afterwards becoiyes pregnant again, she 
shall not be entitled to the benefit of a further respite for 
that cause {g). For she nmy now be executed before the 
child is quick in the womb ; and shall not, by her own 
incontinencef evade the sentence of justice. 

Another cause of regular reprieve is, if the offender 
become non compos^ between the judgment and the award 
of execution (A) :] for by the common law, on which, as 
formerly shown, some new provisions have now been 
engrafted by Act of Parliament, [though a man be compos 


{d) Fox, Acts and Mon. 
(O Ff. 48, 19, 3. 

( / ) I'ler. 1. 1, c. 38. 


ig) 1 Halt*. P. r. 3G9. 
(/i) Ibid. 370. 
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[when he commits a capital crime, yet if he becomes non 
compos after, he shall not be indicted ; if after indictment, 
he shall'not be convicted ; if after conviction, he shall not 
receive judgment; if after judgment, he shall not bo 
ordered for execution : for ^^furiosus solo furore punitur/* 
and the law knows not but he might have offered some 
reason, if in his senses, to have stayed these respective 
proceedings (A). It is, therefore, an invariable rule,' when 
any time intervenes between the attainder and the award 
of execution, to demand of the prisoner what he hath to 
allege, why execution should not be awarded against him : 
and if he appears to be insane, the judge in his discretion 
may and ought to reprieve him. Or, the party may plead 
in bar of execution ; which plea may be either pregnancy, 
the royal pardon, an act of grace, or diversity of person ; 
viz. that he is not the same that was attainted, and the 
like. In the last case a jury shall be impanelled to try 
this collateral issue, — as the identity of his person; — 
and not whether guilty or innocent; for that has been 
decided before. And in these collateral issues the trial 
shall be instanter (i), and no time allowed the prisoner 
to make his defence or produce his witnesses, unless he 
will make oath that he is not the person attainted (ft) ; 
neither shall any peremptory challenges of tlie jury be 
allowed the prisoner (Z) ; though formerly such challenges 
were held to be allowaljle, wherever a man’s life was in 
question (m). 

c 

II. If neither pregnancy, insanity, non-identity, nor 
other plea will avail to avoid the judgment|^ and stay the 
execution consequent thereupon, the last and surest resort 
is in the sovereign’s most gracious pardon ; the granting 
of which is the most amiable prerogative of the Crown. 
Law, says an able writer, cannot be framed on principles 
of compassion to guilt : yet justice, by the constitution of 

{h) Vide sup. p. 111. 42, 46i* 

(f) R^. v. Corbet, 1 Sid. 72. (m) Staundf. P. C. 168 \ Co. Litt. 

(Jt) Post. 42. 187 ; Hal. Sum. 289. 

• (/) R. V. Okey, 1 Lev. 61 ; Post. * 
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[England, is bound to be administered in mercy : this is 
promised by the sovereign in his coronation oath ; and it is 
that act of his government ; which is the most peraonal, 
and most entirely his own («). The Idng himself condemns 
no man ; that rugged task he leaves to his courts of jus- 
tice : the great operation of his sceptre is mercy. His 
power of pardoning was said, by our Saxon ancestor, to 
be derived a lege suas dignitatis {o) ; and it is declared in 
•jmrliamcnt, by statute 27 Henry VIII. c. 24, that no 
other person hath power to pardon or remit any treason or 
felonies whatsoever ; but that the king hath the whole and 
sole power thereof, united and knit to the imperial crown 
of this realm (/;). 

This is indeed one of the great advantages of monarchy, 
in general, above any other form of government, that there 
is a magistrate who has it in his power to extend mercy, 
wherever he thinks it is deseiwed: holding a court of 
equity in his own breast, to soften the rigour of the ge- 
neral law, in such criminal cases as merit an exemption 
from punishment. Pardons, (according to some theo- 
rists,) should be excluded in a perfect legislation, where 
punishments are mild but certain: for the clemency of 
the prince seems a tacit disapprobation of the laws(y). 
But the exclusion of pardons must necessarily introduce a 
very dangerous power in the judge or jury, that of con- 
struing the criminal law by the spirit instead of the let- 
ter (r); or else it must be holden, what no man will 
seriously avow, that the sitdation and circumstances of the 
offender, though they alter not the essence of the crime, 
ought to maKb no distinction in the punishment. In de- 
mocracies, however, this power of pardon can never sub- 
sist; for there, nothing higher is acknowledged than the 

(») Law of Forfeit. 99. factor and not to a king de jure 

(o) Wilk. Leg. Ang. Sax. LL. during the time of usurpation. (Bro. 

Edw. Conf. c. 18. Abr. t. Charter de Pardon, 22.) 

(p) It is observable that this (y) Beccar.c. 20. • 

power belongs only to a kiner de (r) Ibid. c. 4. 
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[magistrate who administers the laws ; and it would be 
impolitic for the power of judging and of pardoning to 
centrum one and the same person. This, as the president 
Montesquieu observes, would oblige him very often to con- 
tradict himself, to make and to unmake his decisions : 
it would tend to confoimd all ideas of right among the 
mass of the people ; as they would find it difficult to tell 
whether a prisoner were discharged by his innocence, or 
obtained a pardon through favour ( 5 ). But, in monarchies, • 
the sovereign acts in a superior splierc; and though he 
regulates the whole government as the first mover, yet he 
does not appear in any of the disagreeable or invidious 
parts of it. Whenever the nation sec him personally en- 
gaged, it is only in works of legislature, magnificence, or 
compassion. To him, therefore, the people look up as 
the fountain of nothing but bounty and grace ; and these 
repeated acts of goodness, coming immediately from his 
own hand, endear him to his subjects ; and contribute more 
than anything to root in their hearts that filial affection 
and personal loyalty, which arc the sure establishment of a 
prince. 

Under this head of pardons let us briefly consider — 
First, the subject of pardon. Secondly, the manner of 
pardoning. Thirdly, the method of allowing a pardon. 
Fourthly, the effect of such pardon when allowed. 

And, first, the sovereign may pardon all offences merely 
against the Crown or the public, excepting— 1. That, to 
preserve the libei’ty of the subject, the committing any man 
to prison out of the realm, is by the Habeas Corpus Act, 
31 Car. II. c. 2, made a preemunirey unpardonable even by 
the king. Nor— 2. C«an the king pardon, where private 
justice is principally concerned in the prosecution of offen- 
ders ; non potest rex gratiam facers cum injuria et damno 
aliorum^\t)]. ’ Upon this principle [he cannot pardon a 
common nuisance, while it remains unredressed, or so as 
to prevent an abatement of it ; thoiigh afterwards he may 


(s) Sp. L. b. 6, c. 5. 


(/} 3 Inst 236. 
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[remit the fine : because though the prosecution is vested 
in tlie king to avoid multiplicity of suits, yet, during its 
continuance, this offence savours more of the nature of a 
private injury to each individual in* the neighbourhood, 
than of a public wrong (m).] It may be noticed, that by 
22 Viet. c. 32, her Majesty is now expressly enabled to 
remit, wholly or in part, any sum of money which under 
any Act may be imposed upon a convicted offender, 
although such money may be wholly or in part payable to 
some 2 )arty other than the Crown ; and, if such offender 
has been imprisoned in default of payment, may never- 
theless extend to him the royal mercy (x). 

[There is also a restriction of a peculiar nature, that 
affects the prerogative of pardoning, in case of parlia- 
mentary im[)eachments, viz. that the king’s pardon canpot 
be pleaded to any such impeachment, so as to impede the 
inquiry, and stop the prosecution of gi’cat and notorious 
offenders. Therefore when, in the reign of Charles the 
second, the Earl of Danby was impeached by the house 
of commons of high treason and other misdemeanors, and 
pleaded the king’s pardon in bar of the same, the commons 
alleged, ^^that there was no precedent that ever any 
pardon was granted to any person impeached by the 
commons of high treason, or other high crimes, depend-- 
ing th^ impeachment^y ) and thereupon resolved, that 
the pardon so pleaded was illegal and void, and ought 
not to be allowed in bar of the impeachment of the com- 
“ mons of England (z) fo# which resolution they assigned 
this reason to the house of lords that the setting up a 
pardon to be a bar of an impeachment defeats the whole 
use and effect of impeachments; for shouj[l^ this point be 
** admitted or stand doubted, it would totally discourage 
** the exhibiting any for the fiiture, whereby the chief 

(it) Hawk. P. G. b. 2, c. 87 1 a. 83. tummarp conviction, for offences made 
(x) See also 24 & 25 Viej^. c. 96, so punishable under those Acts. 

8. 109, c. 97, B, 67, as to the remis- (p) Com. Journ. 28 Apry, 1679. 

sion of penalties imposed on a (z) Ibid. 6 May, 1679. 
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institution for the preservation of the government would 
be destroyed («).” And soon after the revolution, the 
commons renewed the same claim, and voted that a par- 
don is not pleadahte in bar of an impeachment (5) and 
at length it was enacted by the Act of Settlement, 12 & 13 
Will. III. c. 2, that no pardon under the Great Seal of 
England shall be pleadable to an impeachment by the 
commons in parliament.’^ But after the impeachment 
has been solemnly heard and determined, it is not under- 
stood that the king’s royal grace is further restrained or 
abridged ; for after the impeachment and attainder of the 
six rebel lords in 1715, three of them were from time to 
time reprieved by the Crown, and at length received the 
benefit of the king’s most gracious pardon (c). 

(а) Com. Journ. 26 May, 1679. lente^come mieltzlui semhlera**‘^'R.oi. 

(б) Ibid. 6 June, 1689. Pari. 50 Edw. 3, n. 188. 

(c) The following remarkable re- After the lords have delivered their 
cord, in which it is both acknow- sentence of guilty, the commons have 
ledged by the commons and asserted the power of pardoning the impeached 
by the sovereign, — proves that the convict, by refusing to demand 
king’s prerogative to pardon delin- judgment against him ; fornojudg- 
quonts convicted in impeachments is ment can be pronounced by the lords 
as antient as the constitution itself. till it is demanded by the commons. 

Item prie la commune a nostre dit Lord Macclesfield was found guilty 

seigneur le rot, que nul pardon soit without a dissenting voice in the 

grants a nully persone, petit ne grande ^ house of Lords ; but when the ques- 

q'ent este de son counseilet serementez, tion was afterwards proposed in the 

et sont empeschezencest present p<^rle- house of commons, that this house 

ment de vie ne de memhre^fyn ne de will demand judgment of the lords 

raunceon^ de forfaiture des terresf /e- ^gainst Thomas earl of Macclesfield^ it 

nemenx, biens, ouchateux, lesqusg^sout occasioned a warm debate, but (the 

ou serront trovez en aucun drfaut era- previous question being first moved) 

centre leur ligeance, et la tenure de it was carried in tke affirmative by 

lour dit serementi mats qHls ne serront a minority of 186 voices against 65. 

jammes conseillers ne officers du roi, (Comm. Journ. 27 May, 1726; 6 H. 

mais en tout oustet de la courts le roi St. Tr. 762.) In the impeachment 

et de 'conseil as touz jours, Et sur ceo of Warren Hastings it was decided, 

soit en present parlement fait estatut after much serious and learned in- 
s’ plest au roi, et de touz autres en vestigation and discussion, by a very 

temps a venir en cos semhlahles, pur great ipqjority in each house of par- 

profit duroi et de roialme* liament, that an impeachment was 

** Jtesponsio : Le roient fra save- not abated by a dissolution of the 
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[Secondly, as to the manner of pardoning. 1, First, it 
must be under the Great Seal,] or waiTant under the 
Sign-manual. A warrant, indeed, under the privy seal 
or sign-manual was formerly held not competent to con- 
fer a complete irrevocable pardon (d). But now by 7 
& 8 Geo. IV. c. 28, s. 13, where the Crown shall be 
pleased to extend the royal mercy to any offender con- 
victed of any felony punishable with death or otherwise, 
and by warrant under the royal sign-manual, (counter- 
signed by one of his principal secretaries of state,) shall 
grant to such offender either a free or conditional pardon ; 
the discharge of such offender out of custody, in the case 
of a free pardon, and the performance of the condition, in 
the case of a conditional pardon, shall have the effect of a 
pardon under the Great Seal for such offender, as to the 
felony for which such pardon shall be granted ; subject, 
however, to a proviso, that such discharge or perform- 
ance shall have no effect to prevent or mitigate the 
punishment to which the offender might otherwise be 
lawfully sentenced on a subsequent conviction, for any 
felony committed after the granting of any such par- 
don (e). There may also be a constructive pardon with- 
out any seal or sign-manual, and by the mere endurance 
of the appropriate punisliment. For, by 9 Geo. IV. 
c. 32, s. 3, — reciting that it is expedient to prevent all 
doubts respecting the civil rights of persons convicted of 
felonies not capital, who have undergone the punishment 
to which they were adjudged, — ^itys enacted, that where 
any offender shall be convicted oi any felony not punish- 
able with dfiath, and shall endure the punishment to 
which he hath been adjudged for the saitte, the punish- 
ment so endured shall have the like effects and conse- 

parliament ; though almost all tho ' ( 0 ) As to the pardon of offenders 

legal characters of each house voted on condition of penal eervitude^ see 
in the minorities. 5 Geo. 4, c. 84, s. 2 ; 6 Geo. 4, c. 25, 

(d) 4 Bl. Com. 400. Blackstone s. 1 ; 6 & 7 Viet. c. 7 ; lo & 17 
cites 5 St. Tr. 160, 173. Viet. c. 99 ,* 20 & 21 Viet. c. 3. 
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quences as a pardon under the Great Seal, as to the felony 
whereof the offender was so convicted ; subject, however, 
to a proviso, that it shall not prevent or mitigate any 
punishment to which lie might otherwise be lawfully sen- 
tenced, on a subsequent conviction for any other felony. 
2. [Next, it is a general rule, that whenever it may reason- 
ably be presumed the king is deceived, the pardon is 
void (f)> Therefore any suppression of truth, or sugges- 
tion of falsehood, in a charter of pardon, will vitiate the 
whole; for the king was misinformed (^). 3. General 

words have also a very imperfect effect in pardons. A 
pardon of all felonies,” will not pardon a conviction or 
attainder of felony, (for it is presumed the king knew not of 
those proceedings ;) but the conviction or attainder must 
be particularly mentioned (A). And it has been held, that 
a pardon oi felonies will not include piracy (i) ; for that is 
no felony punishable at the common law,] having been 
cognizable only in the Court of Admiralty, imtil brought 
within the jurisdiction of the ordinary courts by Act of 
Parliament (A). 4. [It is also enacted by statute 13 Rich. 
II. st. 2, c. 1 , that no pardon for treason, murder, or rape, 
shall be allowed, unless the offence be particularly speci- 
fied therein ; and, particularly in murder, it shall be ex- 
pressed whether it was committed by lying in wait, assault 
or malice prepense. Upon which Sir Edward Coke ob- 
serves, that it was not ,the intention of the parliament, 
that the king should ever pardon murder under these 
aggravations ; and th^efore iJiey prudently laid the par- 
don under these restrimons, because they did not conceive 


(/) Hawk. P. C. b. 2, c. 37, s. 8. 
(g) 3 Inst 238; Hawk. P. C. b. 
2, c. 37, 8. 43. 

(A) Hawk, ubi sup. s. 8. Hawkins 
says (ubi sup. s. 9), that it is taken 
for granted in many books, that felo- 
nies in general (exclusive of treason, 
murder, Wd rape), may be pardoned 
under the general words ** all felo- 


nies-,’* but he holds this doctrine to 
be doubtful, and says that general 
pardons are commonly made by Act 
of Parliament, and have been rarely 
granted by the Crown. 

(i) Hawk. P. C. b. 1, o. 37, s. 3; 
b. 2, cr37, s. 11 i Co. Litt. 391 a; 
3 Inst 112. 

(Ar) Vide sup. p. 300. 
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[it possible tliat llie king would ever excuse an olienee 
by name, wliich was attended with such high aggrava- 
tions (Z).] Yet pardons for such murders have b(ien fre- 
quently granted since that ]>criod, and even under the 
general description of a felonious killing; there being 
always inserted therein, until the time of the revolution, a 
non obstante of the statute of king Richard (m). But it 
being declared by the Bill of Rights, 1 W. & M. sess. 2, 
c. 2, that no dis])cns.ation by non obstante of any statute 
shall be thenceforth allowed, such general description would 
now seem to be insufficient (w). [Under these and a few 
other restriRlons, it is a general rule, that a pardon shall 
be taken most beneficially for the subject and most 
strongly against the king (o). 

A pardon may also be conditional; that is, the kiiig 
may extend his mercy upon what terms he pleases, and 
may annex to his bounty a condition either precedent or 
subsequent, on the performance whereof the validity of 
the pardon will depend, and this by the common law (p ) ; 
which prerogative is exerted in the pardon] of a capital 
offender, on condition of imin-isonment with or without 
hard labour for a stated time (y), or of penal servitude for 
life, or for a term of years (r). 


(0 3 Inst. 236. 

(m) Hawk. P.C. b. 2, c. 37, s. 17. 
It was once made a question, whe* 
tlier murder can bo the subject of a 
pardon under any form of words; 
and to this point the statutes 6 
Edw. 1, St. 1, c. 9^ 2 Edw. 3, c. 2, 
and 14 Edw. 8, st. 1, c« 15, have 
been cited. But it is now settled 
that the pardon of murder is as much 
within the prerogative of the Crown, 
as the pardon of any other offence. 
( 11. V. Parsons, 1 Show. 283 ; 2 Salk. 
499; 4 Mod. 61; 8 Inst. 236; 
Hawk. P. C. b. 2, c. 87, a. 14.)^ 

(n) Hawk. P. C. b. 2, c. 87, 8. 17» 

(o) 4 Hep. 49 b. 

VOL. IV. 


( p ) Hawk. P. C. b. 2, c. 37, s. 45. 
(7) Vide sup. p. 532. 

(r)*By 5 Geo. 4, c. 84, it is 
enacted, that whenever the crown 
shall be^pleased to extend mercy to 
an offender convicted of a capital 
crime on condition of his transpor- 
tation beyond the seas, such offender 
shall be allowed the benefit of a con*> 
ditional pardon, and an order shall be 
made by the court for his immediate 
transportation. And by 20 & 21 
Viet. c. 3, whenever mercy shall be 
so extended on condition of his being 
kept in penal servitude, such ^xten-^ 
sion of mercy shall have the same 
effect, as formerly in the case of the 
O O 
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Thirdly, [with regard to the manner of allowing pardons, 
we may observe, that a pardon by Act of Parliament is 
more beneficial than by the king’s charter ; for a man is 
not bomid to plead it, but the court must ex officio take 
notice of it (y) ; neither can he lose the benefit of it by 
his own laches or negligence, as he may of the king’s 
charter of pardon (r). The king’s charter of pardon must 
be sj)ecially pleaded, and that at a proper time ; for if a 
man is indicted, and has a pardon in his pocket, and aftcjr- 
wards puts himself upon his trial by pleading not guilty, 
he has waived the benefit of such pardon (s\ But if a 
man avails himself thereof, as soon as by eou% of law he 
may, a pardon may either be pleaded upon arraignment, 
or in arrest of judgment, or in bar of execution. Antiently, 
by stat. 10 Edw. III. c. 2, no pardon of felony could be 
allowed unless the party found sureties for his good beha- 
viour, before the sheriff and coroners of the county (^). 
But that statute is repealed by the statute 5 & 6 W. & M. 
c. 13 ; which, instead thereof, gives the judges of the couit 
a discretionaiy power to bind the criminal, pleading such 
pardon, to his good behaviour, with two sureties, for any 
term not exceeding seven years. 

Fourthly, the effect of such pardon by the king is to 
make the offender a new man : to acquit him of all cor- 
poral penalties and forfeitures annexed to that offence for 
which he obtains his p»rdon ; and not so much to restore 
his former, as to give him new credit and capacity (m).] 
And it seems to be settled tkat the pardon of treason or 
felony, even after conviction or attainder, will enable a man 
to have an action of slander against any one who shall call 
him either traitor or felon (x). A pardon also, if prior to 
conviction, wiU prevent any forfeiture either of lands or 
goods ; though, on the other hand, it will not, without ex- 


condition being transportation be- 
yond seaa. 

(g) ‘tost 48. 

Cr; Hawk. P. C. b. 2, c. 37, s. 69. 


(f) Hawk. P. C. b. 2, c. 37, 67. 

(r> R. V. Parsons, 1 Show. 283: > 
(tt) Hawk. P. C. b. 2, c. 37, s. 48. 
{x) Ibid. 
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[press words of restitution, divest either the Crown or a 
subject of any interest already vested in either, by force of 
an attainder or conviction precedent (y). And [nothing 
can restore or purify tlie blood when once corrupted, if the 
pardon be not allowed till after attainder, but the high and 
trandescendent power of parliament. Yet if a person at- 
tainted receives the king’s pardon, and afterwards hath a 
son, that son may be lieir to his father, because the father 
being made a iicav man, might transmit new inlieritable 
blood ;] though supposing him to be bom before the par- 
don, he c(^^ never inherit it at all, but the land would 
escheat, ifxnere were no child born since the pardon, pro 
defectu hceredis {z). 

(y) Uawk.P.C. b. 2, c. 37, s. 54; {z) 1 Hale, P.C. 358. Vide sup. 

Bac. Abr. tit. Pardon, 11. ; see vol. i. p. 449. 

Gough V. Davies, 25 L. J., Ch. 677. 


I 


O O 2 
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CIIAPTEK XXVT. 

OP EXECUTION. 


[There now remains iiotliing t6 speak of but execution — 
the completion of human punishment (a). A]|||^this, in all 

cascs^ as well capital as otherwise, must be performed by 
the legal officer, the sheriff or his deputy; whose warrant 
for so doing was antiently by precept under the hand and 
seal of the judge, as it is still practised in the cjourt of the 
lord high steward upon the execution of a peer (5): though, 
in the court of the peers in parliament, it is done by writ 
from the king. Afterwards it was established, that in 
case of life, the judge may command execution to be done 
without any writ(c). And now the usage is, for the 
judge,] in the case of all trials at the assizes, [to sign the 
calendar, or list of all the prisoners' names, with their 
separate judgments in the margin, which is left with the 
sheriff] as his warrant or authority; and if the sheriff 
receives afterwards no special order to the contrary, he 
executes the judgment of the law accordingly (c?). 


(a) Vide sup. pp. 424*, 552, n,(a). 
(5) 2 Hale, P. C. 409. 

(c) Finch, L. 478. 

{d) See 11. V. Bethel, 5 Mod. 22; 
Christian’s Blackstone, vol. iv.p. 404, 
in nolUt where it is said that ** at the 
** end of the assizes the clerk of the 
assize makes out in writing four 
** lists of all the prisoners, with 
** separate columns, containing their 
** criny?s, verdicts and sentences, 
** leaving a blank column, which the 
judge fills up opposite the names 


** of the capital convicts by writing, 
“ to be repritivedi respited^ transported^ 
** &c. These forr calendars, being 
** first carefully compared together 
** by the judge and the clerk of as> 
** size, are signed by them, and one 
** is given to the sheriff, one to .the 
“ gaoler, and the judge and the clerk 
** of assize each keep another. If 
“ the sheriff receives afterwards no 
“ special order from the judge, he 
“ executes the judgment of the law 
in the usual manner, agreeably to 
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[The sheriff, upon receipt of his warrant, is to do execu- 
tion within a convenient time ; which is left at large (c). 
But in tlie court of queen’s bench, if the prisoner be tried 
at the bar, or brought there by habeas corpus^ a rule is 
made for the execution; either specifying the time and 
place (/), or leaving it to the discretion of the sheriff (^).] 
And though in general the law has established no rule as 
to the time of execution, [it has been well observed, that 
it is of great impoi*tance that the punishment should follow 
the crime as early as possible; and that the prospect of 
gratification or advantjige which tempts a man to commit 
the crimej^lshould instantly awake the attendiint idea of 
punishmentt/i). Belay of execution serves only to separate 
these ideas; and then the execution itself affects the minds 
of the spectators rather as a terrible sight, than as the ne- 
cessary consequence of transgression. 

The sheriff cannot alter the manner of the execution, by 
substituting one death foF another, without being guilty of 
felony himself, as has been formerly said (i). It is held 


“ the directions of his calendar. In 
<< every county this important sub- 
“ jeet is settled with great delibera- 
** tion by the judge and the clerk of 
** assize before the judge leaves the 
“ assize town ; but probably in dif- 

ferent counties, with some slight 
“ variations.” 

(s) The time and place of the 
execution are by law no part of thg 
judgment (see 4 Bl. Com. 404, where 
this is said to have been held by 
the twelve judges Mich. 10 Geo. 3.) 
Formerly, indeed, the law required 
that a person convicted of murder 
should be executed on the day next 
but one after the sentence, unless 
^'that day fell on a Sunday, and in that 
case on the Monday following. (25 
Geo. 2 k c. 87; 9 Geo. 4, c.Sl. s. 4.) 
But this was repealed by 6 & 7 Will. 


4, c. 30. 

{/) St. Trials, vi. 332 ; Post. 43, 
See Atkinson v. Reg. (in error), 3 
Bro. P. C. 517. 

(g) In London the course as to 
execution on convicts formerly was, 
that the recorder reported to the 
kin^, in person, their several cases ; 
and if he received the royal pleasure 
that the law must take its course, 
issued his warrant to the sherilfs, 
directing them to do execution at a 
specified time and place (4 Bl. Com. 
404). But now by 7 Will. 4 & 1 
Viet. c. 77, the practice of the 
Central Criminal Court, as to the 
award of execution in capital cases, 
is assimilated to that of other courts. 

(5) Beccar. c. 19. 

(0 Vide sup. p. 133. 
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[also by Sir Edward Coke (J) and Sir Matthew Hale (A), 
that even the king cannot change the punishment of the 
law, by altering tiie hanging or burning into beheading; 
though, when bel leading is part of the sentence, the king 
may remit the rest. And, notwithstanding some examples 
to the contrary, Sir Edward Coke stoutly maintains, that 
^^judicandum est legihusy non exemplisJ^'* But others have 
thought, — and more justly — that this prerogative, being 
founded in mercy, and immemorially exercised by the 
Crown, is part of the common law(/). For liithcrto, in 
every instance, all these exchanges have been for more 
merci&l kinds of death ; and how far this m% also fall 
within the king’s power of granting conditidhal pardons 
(viz. by remitting a severe kind of death, on condition that 
the criminal submits to a milder), is a matter that may 
bear consideration. It is observable, that when Lord 
Stafford was executed for the popish plot in the reign of 
King Charles the second, thellhen shenffs of London, 
having received the king’s writ for beheading him, 
})etitioned the house of lords for a command or order 
from their lordships how the said judgment should be 
executed ; for, he being prosecuted by impeachment, they 
entertained a notion, (which is said to have been coun- 
tenanced by Lord Russel,) that the king could not pardon 
any part of the sentence (m). The lords resolved, that 
the scruples of the sheriffs were unnecessary, and declared 
that the king’s writ ought to be obeyed (»). Disappointed 
of raising a flame in that a’ssembly, they immediately 
signified to the house of commons, by one of the members, 
that they were not satisfied as to the pow^r of the said 
writ (o). That house took two days to consider of it : and 
then sullenly resolved, that the house was content that the 

(j) 3 Inst. 52. (m) 2 Hume, 828. 

(k) 2 Hale, P. C. 412. (n) Lords* Joum. 21 Dec. 1680. 

(2) Post. 270; F. N. B. 144, h ; (o) Com. Journ. 21 Dec. 1680. 

19 Rym^ Feed. 284. ‘ 
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[sheriff do execute Lord Stafford, by severing liis head 
from his body (/>). It is further related, that when after- 
wards the same Lord Russel was condemned for high 
treason upon indictment, the king, while he remitted the 
ignominious part of the sentence, observed, “that his 
“ lordship would now find he was possessed of that pre- 
“ rogative which, in the case of Lord Stafford, he had 
denied him (9).” One can hardly determine (at this 
distance from those turbulent times) which most to dis- 
approve of ; the indecent and sanguinary zeal of the sub- 
ject, or the cool and cruel sarcasm of the sovereign. 

To conclude : it is clear, that if, upon judgment to be 
hanged by the neck till he is dead, the criminal be not 
thoroughly killed, but revives, the sheriff must hang him 
again (r). For the former hanging was no execution of 
the sentence; and if a false tenderness were to be in- 
dulged in such cases, a multitude of collusions might 
ensue. Nay, even whildlabjurations were in force, such a 
criminal, so reviving, was not allowed to take sanctuary 
and abjure the realm (s) ; but his fleeing to sanctuary w^as 
held an escape in the officer (0* 

And, having thus arrived at the Iasi stage of criminal 
proceedings, or execution,] which terminates our inquiry 
into the law of crimes, the subject of our sixth Book, 
have also reached the end, proj^erly speaking, of these 
Commentaries; yet it may be useftil to endeavour to recal 
to the memoiy of the student some principal outlines of the 
legal constitution of this country, by a short historical 
review of the most considerable revolutions that have 
happened in the laws of England from the earliest to the 
present times: and this task shall be now attemped by 
w^ay of conclusion. 

(.p) Com. Joiirn. 23 Dec. 1680. (s) Vide sup. p. 482, n. (c). 

(7) 2 Hume, 860. (t) Fitzh. Abr. tit. ** Corone," 

(r) 2 Hale, P. C. 412;*Hawk. 335; Finch, L. 467. As to an 

r. C. b. 2, c. 51, s. 7. escape, vide sup. p. 307. * 
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CONCLUSION. 

OF THE RISE, PROGRESS, AND GRADUAL IMPROVE- 
MENT, OF THE LAWS OF ENGLAND. 


[Before we enter on our present subject, in winch it is 
proposed, by way of supplement to the whole work, to 
attempt an historical review of the most remarkable 
changes and alterations that have happened in the laws of 
England, — it must be observed, that the rise and progress 
of many principal points and dfttrincs have been already 
pointed out in the course of these Commentaries, under 
their respective divisions;’ these having, therefore, been 
particularly discussed already, it cannot be expected that 
they should be re-examined with any degree of minute- 
ness; which would be a most tedious undertaking. What, 
therefore, is at present proposed, is only to mark out some 
outlines of our English jiuidical history, by taking a chro- 
nological view of the state of our laws, and their successive 
mutations at different periods of time. 

The several periods under which we shall consider tin', 
state of our legal polity,] are the following seven: [1. From 
the earliest times to the Norman conquest :^2. From the 
Norman conquest to the reign of king Edward the first: 
3. From thence to the reformation : 4. From the reforma- 
tion to the restoration of king Charles the second : 5. 
From thence to the revolution in 1688 :] 6. From the 
revolution to the publication of Blackstone’s Commen- 
taries, on the Laws of England: *7. From the era last 
mentioned to the present time. 
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I. [And, first, with rcgai*d to the antient Britons, the 
aborigines of our island, we have so little handed down to 
us concerning them with any tolerable certainty, that our 
inquiries here must needs be very fruitless and defective. 
However, from Ciesar’s account of the tenets and disci- 
jdine of the antient Druids in Gaul, in whom centred all 
the learning of these western part,s, and who were, as he 
tells us, sent over to Britain, (that is, to thejisland of 
Mona or Anglesey,) to be instructed, — we may collect a 
few j)oints, which bear a great affinity and resemblance to 
some of the modern doctrines of our English law. Par- 
ticularly the very notion itself of an oral unwritten law, 
delivered down from age to age by custom and tradition 
merely, seems derived from the practice of the Druids, 
who never committed any of their instructions to writing ; 
possibly for want of letters : since it is remarfeable that in 
all the antiquities, unquestionably British, which the in- 
dustry of the modems hsfe discovered, there is not in any 
of them the least trace of any character or letter to be 
found. The partible quality also of lands, by the custom 
of gavelkind, which still obtains in many parts of England, 
and did universally over Wales till tJie reign of Henry tlic 
eighth, is undoubtedly of British original. So likewise is 
the antient division of the goods of an intestate between 
his widow and children, or next of kin ; which has since 
been revived by the statute of distributions. And we may 
also remember an instance of a slighter nature mentioned 
in the present volume, wlf^^re the same custom continued 
law, from Ca3sar’s time,] down to the reign of George 
the fourth, [that of burning a woman guilty of the 
crime of petit treason by killing her husband (a). 

The great variety of nations, that successively broke in 
upon and destroyed both the British inhabitants and con- 
stitution,— the Romans, the Piets, and, after them, the 
various clans of Saxons and Danes, — must necessarily 
have caused great coiffusion and uncertainty in tl^e laws 

(a) Vide sup. p. 161 . 



570 


CONCLUSION. 


[and antiquities of the kingdom ; as they were very soon 
incorporated and blended together, and therefore, we may 
suppose, mutually communicated to each other their re- 
spective usages, in regard to the rights of property, and 
the punishment of crimes (a)\ So that it is morally impos- 
sible to trace out with any degree of accuracy, when the 
several mutations of the common law were made, or what 
was the ^respective original of those several customs we 
at present use, by any chemical resolution of them, to 
their first and component principles (5). We can seldom 
])ronounce, that this custom was derived from the Britons; 
that was left behind by the Romans ; this was a necessary 
precaution against the Piets ; that was introduced by the 
Saxons; discontinued by the Danes, but afterwards re^ 
stored by the Normans. 

Wlierevw this can be done, it is a matter of great cu- 
riosity, and some use ; but this can very rarely be the case; 
not only from the reason above mentioned, but also from 
many others. First, from the nature of traditional laws 
in general ; which, being accommodated to the exigencies 
of the times, suffer by degrees insensible variations in 
practice (c) ; so that, though upon comparison we plainly 
discern the alteration of the law from what it was five 
hundred years ago, yet it is impossible to define the precise 
period in which that alteration accrued, any more than we 
can discern the changes^of the bed of a river, which varies 
its shores by continual decreases and alluvions. Secondly, 
this becomes impracticable fro^m the antiquity of the king- 
dom and its government : which alone, though it had been 
disturbed by no foreign invasions, would make it impossible 
to search out the original of its laws ; unless we had as 
authentic monuments thereof, as tlie Jews had by the hand 
of Moses (d). Thirdly, this uncertainty of the true origin 

(a) Hale, Hist C. L. 62. “ nal, &c.”— Hist C. L. 64. 

{b) ** It is an impossible piece of (c)^ Hale» Hist. C. L. 57. 

“ chemistry,’* says Hale, “ to reduce (rf) Ibid. 59. 

** every caput legit to its true origi- 
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[of particular customs must also in part have arisen from 
tlic means, whereby Christianity w^as propagated among 
our Saxon ancestors in this island — by learned foreigners 
brought over from Rome and other countries, who •un- 
doubtedly carried with them many of their own national 
customs ; and probably prevailed upon the state to abro- 
gate such usages as were inconsistent with our holy 
religion, and to introduce many others that were more 
confonnable thereto. And this perhaps may have partly 
been the cause, that we find not only some rules of the 
Mosaical, but also of the imperial and pontifical laws, 
blended and adopted into our own system. 

A further reason may also be given for the great variety, 
and of course the uncertain original, of our antient esta- 
blished customs ; even after the Saxon government was 
firmly established in this island : viz. the subdivision of the 
kingdom into many independent kingdoms, peopled and 
governed by different clans and colonies. This must ne- 
cessarily create an infinite diversity of laws : even though 
all those colonies, of Jutes, Angles, Anglo-Saxons, and 
the like, originally sprung from the same mother-country, 
the great northern hive ; which poured forth its warlike 
progeny, and swarmed all over Europe, in the sixth and 
seventh centuries. This multiplicity of laws will neces- 
sarily be the case in some degree, where any kingdom is 
cantoned out into provincial cstab^shments : and not under 
one common dispensation of laws, though under the same 
sovereign power. Much iflore will it happen where so 
many unconnected states are to form their own constitu- 
tion and superstructure of government, though they all 
begin to build upon the same or similar foundations. 

When therefore the West Saxons had swallowed up all 
the rest, and King Alfred succeeded to the monarchy of 
England, whereof his grandfather Egbert was the founder, 
his mighty genius prompted him,] we are told [to un- 
dertake a most great aid necessary work, which he js said 
to have executed in as masterly a manner ; no less than to 
new model the constitution ; to rebuild it on a plan that^ 
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[should endure for ages, and out of its old discordant mate- 
rials, which were heaped upon each other in a vast and 
rude irregularity, to form one uniform and well-connected 
whole. This he effected by reducing the whole kingdom 
under one regular and gradual subordination of govern- 
ment, wherein each man was answerable to his immediate 
superior for his own conduct and that of his nearest neigh- 
bours; for to him we owe that masterf)icce of judicial 
polity, the subdivision of England into tithings and hun- 
dreds, if not into counties, all under the influence and 
administration of one supreme magistrate the king: in 
whom, as in a general reservoir, all the executive autho- 
rity of the law was lodged, and from whom justice was 
dispersed to every part of the nation by distinct, yet com- 
municating ducts and channels; which wise institution has 
been preserved for near a thousand years unchanged, from 
Alfred’s to the present time. He also, like another Theo- 
dosius, collected,] it is said, [the various customs that he 
found dispersed in the kingdom, and reduced and digested 
them into one uniform system or code of laws, in his 
bom-bec, or liber judicialis. This ho compiled for the 
use of the court-baron, hundred and county court, the 
court-leet and sheriff’s toum: tribunals which he esta- 
blished for the trial of all causes civil and criminal, in the 
very districts wherein the complaint arose ; all of them sub- 
ject however to be inspected, controlled and kept within 
the bounds of the universal or common law by the king’s 
own comts, which were then 'itinerant, being kept in the 
king’s palace, and removing with his household in those 
royal progresses, which he continually mad^^'firom one end 
of the kingdom to the other (e). 

The Danish invasion and conquest, which introduced 
new foreign customs, was a severe blow to this noble 
fabric, but a plan so excellently concerted could neyer be 
long thrown aside. So that upon the expulsion of these 

(e) As to the claim of Alfred to Saxonsy vol. ii« p. 149y6th ed. ; Hnl- 
the institutions mentioned in the lam’s Middle Ages, vol. ii. pp. 390, 
,text, see Turner’s Hist of the Anglo- 7jt}i ed. 
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[intruders, the English returned to their antient law, re- 
taining however some few of the customs of their late 
visitants, which went under the name of Dane Lage^ as 
the code compilcid by Alfi'ed was called the WestSaxon 
Lage ; and the local constitutions of the antient kingdom 
of Mercia, which obtained in the counties nearest to Wales 
and probably abounded with many British customs, were 
called the Mercen Lage, And these three laws were, about 
the beginning of the eleventh century, in use in different 
counties of the realm: the provincial polity of counties 
and their subdivisions having never been altered or dis- 
continued through all the sliochs and mutations of govern- 
ment, from the time of its first institution; though the 
laws and customs therein used have, as we shall see, often 
suffered considerable changes. 

For King Edgar, (who besides his military merit as 
founder of the English navy, was also a most excellent 
civil governor,) observing the ill effects of three distinct 
bodies of laws, prevailing at once in separate parts of his 
dominions, projected and begun what his grandson King 
Edward the Confessor afterwards completed : viz, one uni- 
form digest or body of laws to be obse^ed throughout the 
whole kingdom, being probably no more than a revival of 
King Alfred’s code, with some improvements suggested 
by necessity and experience; particularly the incorporating 
some of the British or rather Mfjrcian customs, and also 
such of the Danish as were reasonable and approved, into 
the West-Saxon Lage, which was still the groundwork of 
the whole. And this appears to be the best sup]^orted 
and most plausible conjecture, (for certainty is not to be 
expected,) of the rise and original of that admirable system 
of maxims and unwritten customs, which is now known by 
the name of the common law, as extending its authority 
universally over all the realm, and which is doubtless of 
Saxon parentage. ^ 

Among the most remarkable of the Saxon laws we may 
reckon, 1. The constitution of parliament, or rather general 
assemblies of the priy^ipjJ and wisest men in the. nation* 
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[the wittenagemote or commune consilium of the antieiit 
Germans, which was not yet reduced to the forms and 
distinctions of our modern parliament, without whose con- 
currence, however, no new law could be made or old one 
altered. 2. The election of their magistrates by the peo- 
ple ; originally even that of their kings, till dear-bought 
experience evinced the convenience and necessity of esta- 
blishing an hereditary succession to the cro^vn. But that 
of all subordinate magistrates, — their military officers or 
heretochs, their sheriffs, their conservators of the peace, 
their coroners, their portreeves (since changed into mayoj s 
and bailiffs), and even their tithingmen and borsholders at 
theleet, — continued, some till the Norman conquest, others 
for two centuries after, and some remain to this day. 

3. The descent of the crown, when once a royal family was 
established, upon nearly the same hereditary principles 
upon which it has ever since continued ; only that perhaps 
in case of minority, the next of kin of full age would ascend 
the throne as king, and not as protector; though after his 
death, the crown immediately reverted back to the heir. 

4. The great paucity of capital punishments for the first 
offence, even the Ihost notorious offenders being allowed 
to commute it for a fine or weregildy or, in default of pay- 
ment, perpetual bondage : to which, in subsequent times, 
the benefit of clergy in some measure succeeded. 5. The 
prevalence of certain customs — as heriots and military ser- 
vices in proportion to every man^s land, which much re- 
sembled the feudal constitution, but yet were exempt from 
all its rigorous hardships ; and which may be well enough 
accounted for by supposing them to be brought firom the 
continent by the first Saxon invaders, in the primitive 
moderation and simplicity of the feudal law, before it got 
into the hands of the Norman jurists ; who extracted the 
most slavish doctrines and oppressive consequences out of 
what was originally intended as a l^w of liberty. 6. The 
liability of their estates to forfeiture for treason, while the 
doctrine of escheats and corruption of blood for felony, 
or any. other cause, was utterly unl^own amongst them. 
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[7. The descent of their lands to all the males equally, 
without any right of primogeniture : a custom which ob- 
tained among the Britons, was agreeable to the Boman 
law, and continued among the Saxons till the Norman 
conquest ; though really inconvenient, and more especially 
destructive to antient families, which arc in monarchies 
necessary to be supported, in order to form and keep up a 
nobility, or intermediate state between the prince and tlie 
dommon people. 8. The courts of justice — consisting 
principally of the county courts, and in cases of weight or 
nicety the king’s court held before himself in person, at 
the time of his parliaments ; which were usually holdcn 
in different places, according as he kept the three gi'eat 
festivals of Christmas, Easter, and Whitsuntide. An insti- 
tution which was adopted by King Alonso the seventh* of 
Castile, about a century after the Conquest, who, at the 
same three great feasts, was wont to assemble his nobility 
and prelates in his court ; who there heard and decided 
all controversies, and then, having received his instructions, 
departed home (e). These county courts, however, differed 
from the courts so called in modem times (jf), in that the 
ecclesiastical and civil jurisdiction werf blended together, 
the bishop and the ealdorman or sheriff sitting in the 
same county court, and also that the decisions and pro- 
ceedings therein were much more simple and unembar- 
rassed ; an advantage which will always attend the infancy 
of any laws, but wear off as they gradually advance to 
antiquity. 9. The modes of trial— which, among a people 
who had a very strong tincture of superstition, were per- 
mitted to be t)y ordeal^ by the corsned, or morsel of exe- 
cration, or by wager of law with compurgators.] And 
to these we are to add the occasional resort to modes of 
determining controversies, resembling, in some respects, 
the celebrated institution which we now enjoy under the 

(e) Mod. Un. Hist. xx. 11^ new county court, which is an insti- 

(/) Blackstone is here speaking, tution of our own day. (\^dc sup. 
it will be noticed, of the sheriff’s vol. iii. p. 393 et seep) 
county court, — not of the district or 
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name of trial by jury, and to wliicli we are accustomed to 
refer as the pi’incipal bulwark of our national liberties {g), 
[Thus stood the general frame of our polity at the time of 
the Jforman invasion, when the second period of our legal 
history commences. 

II. This remarkable event wrought as great an alteration 
in our laws, as it did in our antient line of kings ; and 
though the alteration of the former was effected rather b^ 
the consent of the people, than any right of conquest, yet 
that consent seems to have been partly extorted by fear, 
and partly given without any apprehension of the conse- 
quences which afterwards ensued. 

1. Among the first of these alterations, we may reckon 
the separation of the ecclesiastical courts from the civil : 
effected in order to ingratiate the new king with the popish 
clergy, who for some time before had been endeavouring 
all over Europe to exempt themselves from the secular 
power ; and whose demands the conqueror, like a politic 
prince, thought it prudent to comply with, by reason that 
their reputed sanctity had a great influence over the minds 
of the people, an<!P because all the little learning of the 
times was engrossed into their hands, which made them 
necessary men, and by aU means to be gained over to his 
interests ; and this was the more easily effected, because 
the disposal of all the i3})iscopal sees being then in the 
breast of the king, he had taken care to fill them with 
Italian and Norman prelates. 

2. Another violent alteration of the English constitution 
consisted in the depopulation of whole coiinties for the 
purposes of the king’s royal diversion, and subjecting both 
them, and all the antient forests of the kingdom, to the 
unreasonable severities of forest laws imported'^^m the 
continent, whereby the slaughter of a beast was made 
almost as penal as the death of a man.] And though 

(g) Turner’s Hist Ang. Sax* vol. iii. p. 22S, 6th edit ; Hallam’s Mid. 
Ag. vol. ii. p. 396| 7th ed. 
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these laws were mitigated in the time of Henry the 
third and in succeeding reigns, — yet [from this root after- 
wards sprung a bastard slip, known by the name of the 
ffame law,] by which none were permitted, in general, 
to take or sell game, even on his own estate, unless quali- 
fied by the ownership of land to tlu^ yearly value of at 
least 100/, ; an arbitrary restraint under which the subjects 
of this r(?alm continued to labour, until its tardy abolition 
in the reign of William the fourth. 

3. [A third alteration in the English laws was by nar- 
rowing the remedial influence of the county couHs, the 
great seats of Saxon justice, and extending the original 
jurisdiction of the king’s justiciars to all kinds of causes, 
arising in all parts of the kingdom. To this end the aula 
reyis^ with all its multifarious authority, was erected, aild 
a capital justiciary appointed, with powers so large and 
boundless, that he became at length a tyrant to the people, 
and formidable to the Crown itself. The constitution of 
this court, and the judges themselves who presided there, 
were fetched from the duchy of Normandy; and the con- 
sequence naturally was, the ordaining that a^ proceedings 
in the king’s court should be carried on in the Norman 
instead of the English language: a provision the more 
necessary, because none of his Norman justiciars under- 
stood English ; but as evident a badge of slavery as ever 
was imposed upon a conquered ptoplc. This lasted till 
King Edward the third obtained a double victory, over 
the armies of France in their own country, and the lan- 
guage in our courts here at home: but there was one 
mischief too d^bply rooted thereby, and which this caution 
of King Edward came too late to eradicate. Instead of 
the plain and easy method of determining suits in the 
county* qpforts, the chicanes and subtleties of Norman 
jurisprudence had taken possession of the king’s courts, to 
which every cause of consequence was drawn. Indeed 
that age, and those immediately succeeding it, were the 
a)ra of refinement and subtlety. There is an active prin- 

VOL. IV. " P P 
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[ciple in the human soul, that will ever be exerting its 
faculties to the utmost stretch, in whatever em])loyment, 
by the accidents of time and place, the general plan of 
education, or the customs and manners of the age and^ 
country, it may happen to findr itself engaged. The 
northern conquerors of Europe were then emerging from 
the grossest ignorance in point of literature ; and those 
who had leisure to cultivate its progress were such only as 
were cloistered in monasteries, the rest being all soldiers 
or peifsants; and, unfortunately, the first rudiments of 
science which they imbibed were those of Aristotle’s phi- 
losophy, conveyed through the medium of his Arabian 
commentators ; which were brought from the East by the 
Saracens into Palestine and Spain, and translated into 
barbarous Latin. So that, though the materials upon 
which they were naturally employed, in the infancy of a 
rising state, were those of the noblest kind, — the establish- 
ment of religion, and the regulations of civil polity, — 
yet, having only such tools to work with, their execution 
was trifling and flimsy. Both the divinity and the law 
of those tini^s were therefore fi^ittered into logical dis- 
tinctions, and drawn out into metaphysical subleties, with 
a skill most amazingly artificial; but which serves no 
other purpose than to show the vast powers of the human 
intellect, however vainly or preposterously employed. 
Hence law in particular, which (being intended for uni- 
versal reception) ought to be a plain rule of action, 
became a science of the greatest intricacy, especially when 
blended with the new refinements engrafted upon feudal 
property; which refinements were from' time to time 
gradually introduced by the Norman practitioners, with 
a view to supersede (as they did in great measure) the 
more homely but more intelligible maxims of distributive 
justice among the Saxons. And, to say the truth, these 
scholastic reformers have transmitted their dialect and 
iinesces to posterity, so interwoven in the body of our legal 
polity, that they cannot now be taken out without a mani- 
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[fost injiiiy to the substance,] unless the greatest care be 
used in the operation. [Statute after statute has in later 
times been made to ])are oft* these troublesome excre- 
scences, and restore the common law to its pristine sim- 
plioity and vigour ; and the endeavour has greatly suc- 
ceeded ; l)ut still the scars are deep and visible ; and the 
]il)erality of our modern courts of justice has been] much 
called into action, in aid of the express enactments, [in 
order to recover that equitable and substantial justice 
wliich for a long time was totally buried under the narrow 
rules and fanciful niceties of metaphysical and Nonnan 
juris])ru deuce. 

4. A fourth innovation was the introduction of the trial 
by combat, for tlie decision of all civil and criminal <pies- 
tions ot'fact in the last resoii;. This was the immemorial 
I)i*acticc of all tluj northern nations, but first reduced to 
regular and stated forms among the Burgundi, about the 
close of the fifth centiay ; and fi’om them it passed to 
other nations, particularly the Franks and the Nonnans; 
which last had the honour to establish it here, though 
clearly an unchristian, as well as most iincqi^taiu method 
of trial. But it was a sufficient recommendation of it to 
the conqueror and his warlike countrymen, that it was the 
usage of their native duchy of Normandy. 

5. But the last and most important alteration, both in 
our civil and military polity, waS the engrafting on all 
landed estates, a few only excepted, the fiction of feudal 
tenure, which drew after it a numerous and oppressive 
train of servile fruits and appendages ; aids, reliefs, primer 
seisins, wardslAps, marriages, escheats and fines for alien- 
ation; the genuine consequences of the maxim then 
adopted, that all the lands in England were derived from 
and holdcn mediately or immediately of the Crown. 

The nation at this period seems to have groaned under 
as absolute a slavery, as^was in the power of a warlike, an 
ambitious and a politic prince to create. The consciences 
of* men were enslaved by sour ecclesiastics, devoted to a 

P p 2 
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[foreign power, and unconnected with the civil state under 
which they lived ; who now imported from Rome for the 
first time the whole farrago of superstitious novelties, 
which had been engendered by the blindness and comip- 
tion of the times, between the first mission of Augustin 4he 
monk and the Nonnan conquest; such as transubstantia- 
tion, purgatoiy, communion in one kind, and the worship 
of saints and images ; not forgetting the universal supre- 
macy and dogmatical infallibility of the holy sec. The 
laws, too, as well as the prayers, were administered in an 
unknown tongue. The antient trial by jury gave way to 
the impious decision by battel. The forest laws totally 
restrained all rural pleasures and manly recreations. And 
in cities and towns the case was no better ; all company 
being obliged to disperse, and fire and candle to be extin- 
guished, by eight at night, at the sound of the melancholy 
curfew. The ultimate property of all lands, and a con- 
siderable share of the present profits, were vested in the 
king, or by him granted out to his N orman favourites, who, 
by a gradual progression of slavery, were absolute vassals 
to the Crown^ and as absolute tyrants to the commons. 
Unheard-of forfeitures, talliages, aids and fines were arbi- 
trarily extracted fi’om the ])illaged landholders, in pursu- 
ance of the new system ofi tenure. And, to crown all, as 
a consequence of the tenure by knight service, the king 
had always ready at higf command an anny of sixty thou- 
sand knights or milites: who were boimd, upon pain of 
confiscating their estates, to attend him in time of inva- 
sion, or to quell any domestic insurrection. Trade, or 
foreign merchandize, such as it then was, was carried on 
by the Jews and liombards; and the very name of an 
English fleet, which King Edgar had rend^d so for- 
midable, was utterly unknown to Europe: the nation con- 
sisting wholly of the clergy, who were also the lawyers; 
the barons or great lords of the land; the knights. or sol- 
dieryy who were the subordinate landholders; and the 
burghers or inferior tradesmen, who, from their inslgni- 
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[ficancy, happily retained, in their socage and burgage 
tenure, some points of their antient freedom. All the rest 
were villeins or bondmen. 

From so complete and well-concerted a scheme of ser- 
vility, it has beeirthe work of generations for our ancestors 
to redeem themselves and their ])osterity into that state of 
liberty which we now enjoy: whic;h, therefore, is not to be 
looked upon as consisting of mere cncroacliments on the 
CroAvn, and infringements on the prerogative, as some 
slavish and narrow-minded writers have endeavoured to 
maintain: but as, in general, a gradual restoration of that 
antient constitution, wliereof our Saxon ibrefathers had 
been unjustly deprived, partly by the policy, and partly by 
the force., of the Norman. How that restoration has in a 
long series of years been step hy step elfected, we now 
proceed to iiKpiIre. 

William liufus proceeded on his father’s plan; and in 
some points extended it, ])articularly with regard to the 
forest law's. But his bT*other and successor, Henry the 
first, found it expedient, when first he came to the crown, 
to ingratiate himself with the people, by restoring (as our 
monkish historians tell us) the laws of King Edward the 
Conftssor. The ground wdiereof is this: that by charter 
he gave up the great grievances of marriage, w\ard, and 
relief, the beneficial pecuniary fruits of his feudal tenures, 
but reserved the tenures themselves, for the same military 
purposes that his father introduced them. He also abo- 
lished the durfew(h); for, though it is mentioned in our 
laws a full century afterwards (i), yet it is rather spoken 
of as a knoT^ time of night (so denominated from that 
abrogated usage) than as a still subsisting eustom. There 
is extai^t/irt code of laws in his name, consisting partly of 
those of the Confessor, but with great additions and alter- 
ations of his own, and chiefly calculated for the regulation 
of the county courts. ^ It contains some directions as to 

(A) Spcim. Cod. LL. Vt* 1, 288, (t) Stat. Civ. Lond. 13 £^w. 1. 

Hen. 1, 299. 
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[crimes and their punishments (that of theft being made 
capital in his reign), and a few things relating to estates, 
particularly as to the descent of lands ; which, being hy 
the feaxon laws equally to all the sons, — by the feudal or 
Norman to the eldest only, — King Henfy here moderated 
the difference; directing the eldest son to have only the 
jirincipal estate, primurn patris feudum,^ the rest of his 
estates, if he had any others, being equally divided among 
them all. On the other hand, he gave up to the clergy the 
free election of bishops and mitred abbots; reserving, how- 
ever, these ensigns of patronage , — conge d^eslire, custody 
of the temporalities when vacant, and homage upon their 
restitution. He, lastly, united again for a time the civil 
and ecclesiastical courts; which union was soon dissolved 
by his Norman clergy; and, upon that final dissolution, 
the cognizance of testamentary causes seems to have been 
first given to the ecclesiastical court. The rest remained 
as in his father’s time : from whence we may easily per- 
ceive ho# far short this was of a thorough restitution of 
King Edward’s or the Saxon laws. 

The usurper Stej)hcn, as the manner of usurpers is, pro- 
mised much at his accession, especially ^rith regard to re- 
di’cssing the grievances of the forest laws, but pei’flhmed 
no great matter either in that or in any other point. It is 
from liis reign, however, that we arc to date the introduc- 
tion of the Homan civil* and canon laws into this realm : 
and at the same time Avas imported the doctrine of appeals 
to the court of Home, as a branch of the canon law. 

I?y the time of King Henry the second, if not earlier, 
the chaiier of Henry the first seems to have l)een forgotten; 
for we find the claim of marriage, ward, and rclicjf, then 
flourishing in full vigour. The right of primogeniture 
seems also to have tacitly reAuved; being found more con- 
venient for the public than the parcelling of estates into a 
multitude of minute subdmsion^. However, in this 
princess reign, much was done to methodize the laws, and 
reduce them into a regular order, as appears from that ex- 
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[cellent treatise of Glanvil : which, though some of it he 
now anti(|uated and altered, yet, when compared with the 
code of Henry the first, it carries a manifest superiority (7t). 
Throughout his reign, also, was continued the impoftant 
struggle, which we have had occasion so often to mention, 
between the laws of England and Rome ; the former sup- 
ported by the strength of the temporal nobility, when en- 
deavoured to be supplanted in favour of the latter by the 
popish clergy. Which dispute was kept on foot till the 
reign of Edward the first: when the laws of England, 
under the new discipline introduced by that skilful com- 
mander, obtained a complete and permanent victory. In 
the reign of Henry the second, now under consideration, 
there are four things which peculiarly merit the attention 
of a legal antiquary: 1. The constitution of the parliament 
at Clarendon, a.d. 1164, whereby the king checked the 
power of the pope and his clergy, and greatly narrowed 
the total exemption they claimed from their secular juris- 
diction; though his further progress was unhappily stopped, 
by the fatal event of the disputes between him and arch- 
bishop Becket. 2. The institution of the office of justices 
of eyre, in itinere; the king having divided the kingdom 
into ISix circuits] — a division but little different from the 
present ; and having [commissioned ' these new created 
judges to administer justice, and try writs of assize, in the 
several counties. These remedies are said to have been 
then first invented : before which, all causes were usually 
terminated in the county courts, according to the Saxon 
custom ; or before the king’s justiciaries in the aula reyis^ 
in pursuance* of the Norman regulations. The latter of 
which tribunals, travelling about with the king’s person, 
occasioned intolerable expense and delay to the suitors ; 
and the former, however proper for little debts and minute 
actions, where even injustice is better than procrastination, 
were now become liable to too much ignorance of the law, 
aud too much partiality as to &cts, to determine matters 
(*} Hale, Hist C. L. 138. 
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.[of considerable moment. 3. The introduction and esta- 
blishment of the grand assize^ or trial by special kind of 
jury, in a writ of right, at the option of the tenant or 
defehdant, instead of the barbarous and Norman trial by 
battel. 4. To this time must also be referred the intro- 
duction of escuage, or pecuniary commutation for personal 
militaiy service ; which in process of time was the j)arent 
of the antient subsidies granted to the Crown by parlia- 
ment, and the land-tax of later times. 

llichard the first, a brave and magnanimous prince, was 
a sportsman as well as a soldier ; and therefore enforced 
the forest laws with some rigour, Avhich occasioned many 
discontents among his people ; though (according to 
Matthew J^aris) he repealed the penalties of castration, 
loss of eyes, and (nitting off the hands and feet, before 
inflicted on such as transgressed in hunting ; probfibly 
finding that their severity jireventcd prosecutions. lie 
«,lso, when abroad, composed a body of naval laws at the 
isle of Oleron, which are still extant, and of high autho- 
rity ; for in his time we began again to discover that (as 
an island) we were naturally a maritime power. But, with 
regard to civil proceedings, we find nothing very remark- 
able in this reign, except a few regulations regarding the 
Jews, and the justices in eyre ; the king’s tlioughts being 
chiefly taken up by the knight eirantry of a eroisade 
against the Saracens in the holy land. 

In King John’s time, and that of his son, Henry the 
third, the rigours of the feudaf tenures and the forest laws 
were so warmly kept up, tliat they occasioned many insur- 
rections of the barons or principal feudatorfes ; which, at 
last, had this effect, that, first. King John, and afterwards 
his son, consented to the two famous charters of English 
liberties, Magna Charta and Charta de ForestA. Of these 
the latter was well calculated to redress many grievances 
and encroachments of the Crown in the exertion of forest 
law; §^nd the former confirmed many liberties of the 
church, and redressed many grievances incident to feudal 
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[tenures, of no small moment at the time ; though now^ 
unless considered attentively and with this retrospect, 
they seem but of trifling concern. But, besides these 
feudal provisions, care was also taken therein to pfotect 
the subject against other oppressions, then fi’equently 
arising from unreasonabJe amercements, fr’om illegal dis- 
tresses or other process for debts or services due to the 
Crown, and from the tyrannical abuse of the prerogative 
of purveyance and pre-emption. It fixed the law relative 
to the forftuture of lands for felony, and prohibited for the 
future the grants of exclusive fisheries, and the erection of 
new bridges, so as to oppress the neighbourhood. With 
respect to ])rivatc rights, it established the testamentary 
power of the subject over part of his ])(^rsonal estate, the 
rest being distributed among his wife and children j it 
regulated the law of dower ; and ])rohibited the appeals 
of women, unless for the death of their husbands. In 
matters of public police and national concern, it enjoine# 
an unifonnity of weights and measures; gave new en- 
couragements to commerce, by the protection of merchant 
strangers ; and forbade the alienation of lands in mort- 
main. WItfi regard to the administration of justice, 
besides prohibiting all denials or delays of it, it fixed the 
Court of Common Pleas at Westminster, that the suitors 
might no longer be harassed with following the king’s 
person in all his progresses ; and, at the same time, 
brought the trial of issues home to the very doors of the 
fi’eeholders, by directing aSsizes to be taken in the proper 
counties, and establishing annual circuits ; it also cor- 
rected some Gibuses then incident to the trials by wager of 
law and of battel ; directed the regular awarding of in- 
quests for life or member ; prohibited the king’s inferior 
ministers jfroi^a holding pleas of the Cro^vn, or trying any 
criminal charge, whereby many forfeitures might other- 
wise have unjustly accrued to the exchequer ; and regu- 
lated the time and place of holding the inferior tribunals 
of justice, the county-coiui:, sherift*’s tourn, and court-leet. 
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[It confirmed and established the liberties of the city of 
• London, and all other cities, boroughs, towns, and ports 
of the kingdom. And, lastly, (which alone would have 
merited the title that it bears, of the great charter,) it 
protected every individual of the nation in the free enjoy- 
ment of his life, his liberty, and Tiis property, unless de- 
clared to be forfeited by the judgment of his peers, or the 
law of the land(/). 

However, by means of these struggles the pope, in the 
reign of King John, gained a still greater ascendant here 
than he ever had before enjoyed, which continued through 
the long reign of his son, Henry the third, in the beginning 
of whose time the old Saxon trial by ordeal was also 
totally abolished. And we may, by this time, perceive in 
Bracton’s treatise a still further improvement in the method 
and regularity of the common law, especially in the point 
of pleadings (m). Nor must it be forgotten, that the first 
#aces which remain of the separation of the greater barons 
from the less, in the constitution of parliaments, arc found 
in the great charter of King John, though omitted in that 
of Henry the third ; and that towards the end of the latter 
of these reigns we find the first record of any writ for 
summoning knights, citizens, and burgesses to parliament. 
And here we conclude the second period of our English 
legal history. 

III. The third period commences with the reign of 
Edward the first, who hath justly been styled our English 
Justinian. For in his time the law did receive so sudden 
a perfection, that Sir Matthew Hale does dot scruple to 

(/) The following is the celebrated destruatur ; nec super eum ihimus, nec 
29 th chapter of Magna Charta, the super eum mittemus, nisi per legale 
foundation of the liberty of English- Judicium parium Aknim, vel per legem 
men : ** Nullus liber homo capiatur, terra, Nulli vendemus, nulli negabi^ 
vel imprisonetur^ aut disseisiatur de mat, out differemus rectum vel justi- 
libero tenemento suo^ vel libertatibus tiam*' * 
vel liberis consuetudinibus suis, aut {m) Hale, Hist C. L. 156. 
utlagetur^ aut exulet, aut aliquo mode 
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[jifTirm (w), that more was done in the first thirteen years 
of liis reign, to settle and establish the distributive justice . 
of tlic kingdom, than in all the ages since that time put 
together. 

It would be endless to enumerate all the particulars of 
these regulations ; but the principal may be reduced under 
the following general heads. 1. lie established, confirmed 
and settled the great charter and charter of forests. 2. 
He gave a mortal wound to the encroachments of the pope 
and his clergy, by limiting and establishing the bounds of 
ecclesiastical jurisdiction ; and by obliging the ordinary, to 
whom all the goods of intestates at that time belonged, to 
discharge the debts of the deceased. 3. He defined the 
limits of the sevei*al temporal courts of the highest juris- 
diction, — those of the king’s bench, common pleas, and 
exchequer, — so as they might not interfere with each 
other’s proper business ; to do which they were afterwards 
obliged to have recourse to fictions. 4. He settled th« 
boundaries of the inferior courts in counties, hundreds, 
and manors, confining them to causes of no great amount, 
according to their primitive institution ; though of con- 
siderably greater than, by the alteration of the value of 
money, they were afterwards permitted to determine. 
5. He secured the ])roperty of the subject, by abolishing 
all arbitraiy taxes and talliagcs levied without consent of 
the national council. 6. He guarded the common justice 
of the kingdom from abuses, by giving up the royal pre- 
rogative of sending mandafes to interfere in private causes. 
7. He settled the form, solemnities, and effect of fines 
levied in thc*Court of Common I^leas, though the thing 
itself was of Saxon original. 8. He first established a 
repository for the public records of the kingdom, few of 
which are m^ antient than the reign of his father, and 
those were by him collected. 9. He improved upon the 
laws of King Alfred, by that great and orderly method 
of .watch and ward lor preserving the public peace and 
(n) Hale, Hist. C. L. 158. 
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[preventing robberies, established by the statute of Win- 
chester. He settled and reformed many abuses incident to 
tenures, and removed some restraints on the alienation of 
landed propeily, by the statute of quia emptores. 11. He 
instituted a speedier way for the recovery of debts, by 
granting execution not only upon goods and chattels, but 
also upon lands, by writ of clegit ; wliich was of signal 
benefit to a trading people ; and, upon the same com- 
mercial ideas, he also allowed the charging of lands in a 
statute merchant, to pay debts contracted in trade, — con- 
trary to all feudal principles. 12. He eficctually provided 
for the recovery of advowsons, as temporal rights; in 
which, before, the law was extremely deficient. 13. He 
also effectually closed the great gulph in which all the 
landed property of the kingdom was in danger of being 
swallowed, by his reiterated statutes of mortmain ; most 
admirably adapted to meet the frauds that had then been 
devised, though afterwards contrived to be evaded by the 
invention of uses. 14. He established a new limitation 
of property by the creation of estates tail : concerning the 
good policy of which, however,] in the strict shape at least 
that originally belonged to them, [modem times have en- 
tertained a very different opinion. 15. lie reduced all 
Wales to the subjection not only of the Crown, but, in 
great measure, of the laws of England] — an improvement 
which has been since thoroughly completed ; [and he 
seems to have entertained a design of doing the like by 
Scotland, so as to have formed an entire and complete 
union of the island of Great Britain. 

This catalogue might be continued much ftirther : but, 
upon the whole, we may observe, that the very scheme 
and model of the administration of common justice between 
party and party was entirely settled by this^ng(p) ; and 
has continued nearly the same, in all succ^ding ages/j;(^ ^ 
this day: abating some few alteraticmsi which the humour* 
or necessity of subsequent times hath occasioned. The 
(p) Hale, Hist. C. L. 162. 
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Informs of writs, by which actions are commenced, were 
j)erfected in his reign, and established as models for poste- 
rity. The pleadings, consequent upon the writs, were 
then short, nervous, and perspicuous ; not intricate,* ver- 
bose, and formal. The legal treatises, written in his time, 
as Britton, Fleta, Hengham (9), and the rest, are, for the 
most part, law at this day ; or at least were so, till the 
alteration of tenures took place. And, to conclude, it is 
from this period, from the exact observation of Magna 
Charta^ rather than from its making or renewal^ in the 
clays of Ills grandfather and father, that the liberty of 
Englishmen began again to rear its head; though the 
weight of the military tenures hung heavy upon it for 
many ages after. 

A better proof cannot be given of the excellence of his 
constitutions, than that from his time to that of Henry the 
eighth there happened very few, and those not very con- 
siderable, alterations in the legal /orwi? of proceedings. As 
to matter of substance: the old Gothic powers of electing 
the principal subordinate magistrates, the sheriffs, and con- 
servators of the peace, were taken from the people in the 
reigns of Edward the second and Edward the third; and 
justices of the peace were established instead of the latter. 
In the reign also of Edward the third the parliament is 
supposed most probably to have assumed its present form ; 
by a separation of the Commons from the Lords. The 
statute for defining and ascertaining treasons was one of 
the first productions of thfs new-modelled assembly ; and 
the translation of the law proceedings, from French into 
Latin, anothSr. Much also was done, under the auspices 
of this magnanimous prince, for establishing our domestic 
manufactures ; by prohibiting the exportation of English 
wool, and thqimportation or wear of foreign cloth or furs ; 

by encouraging clothworkers from other countries to 
settle here. Nor wad the legislature inattentive to many 
other branches of commerce, or indeed to comn^erce in 

{q) As to these, see Reeves's Hist Eng. L. vol. ii. p. 280, &c. 
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[general ; for, in particular, it enlarged the credit of the 
.merchant, by introducing the statute staple ; whereby he 
might the more readily pledge his lands for the security 
of hib mercantile debts. And, as personal property now 
grew, by the extension of trade, to be inuch more con- 
siderable than formerly, care was taken, in case of in- 
testacies, to appoint administrators particularly nominated 
by the law; to distribute that personal property among 
the creditors and kindred of the deceased, which before 
had been usually applied, by the officers of the ordinary, 
to uses thenp denominated pious.. The statutes also of 
prcRmunire^ for effectually depressing the civil poAver of 
the pope, were the work of this and the subsequent reign. 
And the establishment of a laborious parochial clergy, by 
the endowment of vicarages out of the OA^ergrown posses- 
sions of the monasteries, added lustre to the close of the 
fourteenth century : though the seeds of the general refor- 
mation, which were thereby first soAvn in the kingdom, 
were almost overwhelmed by the spirit of persecution, in- 
troduced into the laAvs of the land by the influence of the 
regular clergy. 

From this time to that of Henry the seventh, the civil 
wars and disputed titles to the crown gave no leisure for 
further juridical improvement : nam silent leges inter 
arma^^ And yet it is to these very disputes that we owe 
the happy loss of all thertdominions of the CroAvn on the 
continent of France ; which tinned the minds of our sub- 
sequent princes entirely to doriiestic concerns. To these 
likcAvise Ave owe the method of barring entails by the 
fiction of common recoveries, invented origifially by the 
clergy, to evade the statutes of mortmain, but introduced 
under Edward the fouith, for the purpose of unfettering 
estates, and making them more liable to forfeiture : while, 
on the other hand, the OAvners endeavoured to protect 
them by the universal establishment bf uses, another of the 
clericahinventions. 

In the reign of King Henry the seventh, his ministers. 
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[not to say the king himself, were more industrious in hunt- 
ing out prosecutions upon old and forgotten penal laws, in . 
order to extort money from the subject, than in firaming 
any new beneficial regulations. For the distinguishing 
character of this reign was, that of amassing treasure in 
the king’s coffers, by every means that could be devised : 
and almost every alteration in the laws, however salutary 
or otherwise in their future consequences, had this, and 
this only, for their great and immediate object, l^o this 
end the Court of Star Chamber was new modelled, and 
armed with powers, the most dangerous and unconstitu- 
tional, over the persons and properties of tlie subject. 
Informations were alloAvcd to be received, in lieu of indict- 
ments at the assizes and sessions of the peace, in order to 
multiply fines and pecuniary penalties. The statute* of 
fines for landed property was craftily and covertly con- 
trived, to facilitate the destruction of entails, and make the 
owners of real estates more capable to forfeit as well as to 
alien. The benefit of clergy, which so often inter\’^ened to 
stop attainders and save the inheritance, was now allowed 
only once to lay offenders, who only could liave inheritances 
to lose. A writ of capias was permitted in all actions on 
the case, and the defendant might in consequence be out- 
lawed; because upon such outlaAvry his goods became the 
property of the Crown. In short, there is hardly a statute^ 
in this reign, introductive of a new law or modifying the 
old, but what either directly or obliquely tended to the 
emolument of the exchequer. 

IV. ThisHbrings us to the fourth period of our legal 
history, viz. the reformation of religion, under Henry the 
eighth, and his children; which opens an entirely new 
scene in ecclesiastical matters ; the usurped power of the 
pope being now for ever routed and destroyed, all his con- 
nexions with this island cut off, the Crown restored to its 
supremacy over spiritual men and causes, and thccpatron- 
age of bishoprics being once more indisputably vested in 
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[the king. And, had the spiritual courts been at this time 
reunited to the civil, we should have seen the old Saxon 
constitution, with regard to ecclesiastical polity, completely 
restored. 

With regard also to our cAvil polity, the statute of wills 
and the statute of uses, both passed in the reign of this 
prince, made a great alteration as to property : the former 
by allowing the devise of real estates by will, which before 
was in general forbidden ; the latter, by endeavouring to 
destroy the intricate nicety of uses^ though the narrowness 
and pedantry of the courts of common law prevented this 
statute from having its full beneficial effect. And thence 
the courts of equity assumed a jurisdiction, dictated by 
common justice and common sense ; which, however arbi- 
trarily exercised or ]n*oductive of jealousies in its infancy, 
has at length been matured into a system of rational juris- 
prudence ; the principles of which, notwithstanding they 
may differ in forms, arc now ecpially adopted by the court^s 
of both law and equity. From the statute of uses, and 
another statute of the same antiquity, which protected 
estates for years fi’om being destroj^nl by the reversioner, 
a remarkable alteration took place in the mode of con- 
veyancing : the antient assurance by feoffment and livery 
upon the land being thenceforth very seldom practised, 
»sincc the more easy and more private invention of trans- 
ferring property by secret- conveyances to uses, — and long 
terms of years being now continually created in mortgages 
and family settlements, which* might be moulded to a 
thousand useM purposes by the ingenuity of an able 
artist. 

The further attacks in this reign upon the immunity of 
estates tail, which reduced them to little more than the 
conditional fees at the common law befo^^lli^'piassing of 
the statute Dedonis; the establishment' of, recognizances 
in the nature of a statute staple, for frcilitating the raising 
of moAey landed security, and \he introduction of the 
bankrupt Jawa^as well for the 'punishment of the fi’audu- 
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[lent, as the relief of the unfortunate, trader ; all these were 
capital alterations of our legal polity, and highly convenient 
to that character, which the English began now to re- 
assume, of a great commercial pcojdo. The incorporation 
of Wales with England, and the more uniform administra- 
tion of justice, by destroying some counties palatine, and 
abridging the unreasonable privileges of such as remained, 
added dignity and strength to the monarchy; and, together 
with the numerous improvements before observed upon, 
and the redress of many grievances and oppressions which 
had been introduced by his father, will ever make the ad- 
ministration of Henry the eighth a very distinguished era 
in the annals of juridical historj^ 

It must be however remarked, that particularly in his 
later years, the royal prerogative was strained to a very' 
tyrannical and oppressive height ; and, what was the w'^orst 
circumstance, its encroachments were established by law, 
under the sanction of those pusillanimous parliaments, one 
of which, to its eternal disgrace, passed a statute, wdiereby 
it was enacted that the king’s proclamations should have 
the force of acts of parliament ; and others concuired in 
the creation of that amazing heap of wild and newfangled 
treasons, which were slightly touched upon in a fonner 
place. Happily for the nation this arbitrary reign was 
succeeded by the minority of an amiable prince, during the 
short sunshine of which great patt of these extravagant 
laws were repealed. And to do justice to the shorter reign 
of Queen Mary, many salutary and popular laws, in civil 
matters, were made under her administration, perhaps the 
better to reconffile the people to the bloody measures which 
she was induct to pursue, for the re-cstablishment of reli- 
gious dayeiy : the well-concerted schemes for effecting 
which werey^ the providence of God, defeated by 

the seasonable acce^on of Queen Elizabeth. 

The religious liberties^of the nation being, by tliat happy 
event, established (we trust) on an eternal b^sis, tlTough 
obliged in their infancy to be guided, against* papists and 
VOL. IV. Q Q 
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[other nonconformists, by laws of too sanguinary a nature: 
the forest laws having fallen into disuse ; and the adminis- 
tration of civil rights in the courts of justice being carried 
on in a regular course, according to the institutions of 
King Edward the first, without any material innovations ; 
all the principal grievances introduced by the Norman con- 
quest seem to have been gradually shaken off*, and oui* 
Saxon constitution restored, witli considerable improve- 
ments ; except only in the continuation of the military 
tenures, and a few other points, which still armed the 
Crown with a very oppressive and dangerous prerogative. 
It is also to be remarked, that the spirit of enriching the 
clergy and endowing religious houses had (through the 
former abuse of it) gone over to such a contrary extreme, 
alid the princes of the house of Tudor and their favourites 
had fallen with such avidity upon the spoils of the church, 
that a decent and honourable maintenance was wanting to 
many of the bishops and^ clergy. This produced the re- 
straining statutes, to prevent the alienations of lands and 
tithes belonging to the church and universities. The num- 
ber of indigent persons being also greatly increased, by 
withdrawing the alms of the monasteries, a plan was formed 
in the reign of ,Quecn Elizabeth, more humane and bene- 
ficial than even the feeding and clothing of millions ; by 
affording them the means, with proper industry, to feed 
and to clothe themselve^f. And, the further any subsequent 
plans for maintaining the poor have departed from this 
institution, the more impracticable and even pernicious 
their visionary attempts have proved. 

However, considering the reign of Queeii Elizabeth in a 
great and political view, we have no reason to regret many 
subsequent alterations in the English constitution. For^ 
though in general she was a wise and excellent princess, 
and loved her people ; though in her time trade flourished, 
riqhes increased, the laws were ^ duly administered, the 
nation was respected abroad, and the people happy at 
home ; yet the increase of the power of the Star Chamber, 
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and the erectloniif the High Commission Court in matters 
ecclesiastical, were the work of her reign. She also kept 
her parliaments at a very awful distance; and in many 
particulars she, at times, would carry the prerogative as 
high as her most arbitrary predecessors. It is true, she 
very seldom exerted this prerogative, so as to opprciss in- 
dividuals ; but stiU she liad it to exert : and therefore the 
felicity of her reign dejxiuded more on lier want of o])])or- 
tunity and inclination, than want of power, to jdjiy the 
tyrant. This is a high encomium on licr merit ; but at the 
same time it is sufficient to show, that these were not 
those golden days of genuine liberty that avc formerly were 
taiight to believe ; for surely the true liberty of the subject 
consists not so much in the gi'acious behaviour, as in the 
limited power, of the sovereign. 

The great revolutions that had happened, in manners 
and in property, had paved the way, by imperceptible yet 
sirre degrees, for as great a revolution in government : yet, 
while that revolution was effecting, the Crown became 
more arbitrary than ever, by the progi’css of those very 
means which afterwards reduced its power. 

It is obvious to every observer, that till the close of the 
Lancastrian civil wars, the property and the power of the 
nation were chiefly divided between the king, the nobility, 
and the clergy. The commons were ginierally in a state of 
great ignorance; their personal wealth, before the extension 
of trade, was comparatively^ small ; and the nature of their 
landed property was such as kept them in continual depen- 
dence upon their feudal lord, being usually some powerful 
baron, some opulent abbey, or sometimes the king himself. 
Though a notion of general liberty had strongly pervaded 
and animated the whole constitution, yet the particular 
liberty, the natural equality, and personal independence of 
individuals were little regarded or thought of ; nay, even 
to assert them was trqated as the height of sedition and 
rebellion. Our ancestors heard, with detestation and 
horror, those sentiments rudely delivered, and pushed to 

QQ2 
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[most absurd extremes, by the violence of a Cade and a Tyler, 
which have since been applauded, with a zeal almost rising 
to idol&try, when softened and recommended by the elo- 
quence, the moderation, and the arguments, of a Sidney, a 
Locke and a Milton. But when learning, by the invention 
of printing and the progress of religious reformation, began 
to be universally disseminated; when trade and navigation 
were suddenly carried to an amazing extent, by the use of 
the compass and the consequent discovery of the Indies : 
the minds of men, thus enlightened by science and en- 
larged by observation and travel, began to entertain a 
more just opinion of the dignity and rights of mankind. 
An inundation of wealth flowed in upon the merchants 
and middling rank ; while theJ two great estates of the 
kingdom, which formerly had balanced the prerogative 
(the nobility and clergy), were greatly impoverished and 
weakened. The popish clergy, detected in their frauds 
and abuses, exposed to the resentment of the populace, 
and stripped of their lands and revenues, stood trembling 
for their very existence. The nobles, enervated by the 
refinements of luxuiy (which knowledge, foreign travel, 
and the progress of the politer ^rts, are too apt to intro- 
duce with themselves), and fired with disdain at being 
rivalled in magnificence by the opulent citizens, fell into 
enormous expenses ; to gratify which tliey were permitted, 
by the policy of the, tiAies, to dissipate their overgrown 
estates and alienate their antient patrimonies. This 
gradually reduced their power and their influence within 
a very moderate bound : while the king, by the spoil of 
the monasteries and the great increase oft the customs, 
grew rich, independent, and haughty : and the commons 
were not yet sensible of. the strength they had acquired, 
nor urged to examine its extent by new burthens or 
oppressive taxations, during the sudden opulence of the 
exchequer* Intent upon acquiring new riches, and happy , 
in being ^ed fix>m the insolence and tyranny of tlie 
orders more immediately above them, they never dreamed 



rUOGRESS OF THE LAWS OF ENGLAND. . 597 


[of opposing the prerogative, to which they had been 
so little accustomed; much less of taking the lead in 
opposition, to which by their weight and their property 
they were now entitled. The latter years of Henry the 
eighth were, therefore, the times of the greatest despotism 
that have been known in this island since the death of 
AVilliam the Norman : the prerogative, as it then stood 
by common law, and much more wlien extended by Act 
of Parliament, being too large to be endured in a land of 
liberty. 

Queen Elizabeth, and the intermediate princes of the 
Tudor line, had almost the same legal })owers, and some- 
times exerted them as roughly, as their father King Henry 
the eighth. But the critical situation of that princess 
with regard to her legitimacy, her religion, her cnm'ity 
with Spain, and her jealousy of the Queen of Scots, 
occasioned greater caution in her conduct. She, pro- 
bably, or her able advisers, had penetration enough to 
discern how the power of the kingdom had gradually 
shifted its channel, and wisdom enough not to provoke 
the commons to discover and feel their strength. She 
therefore drew a veil over the odious part of the preroga- 
tive ; which was never wantonly thrown aside, but only « 
to answer some important purpose : and, though the 
royal treasury no longer overflowed with the wealth of the 
clergy, which had been all granted out, and had con- 
tributed to enrich the people, she asked for supplies with 
such moderation, and managed them with so much 
economy, that the commons were happy in obliging her. 
Such, in short, were her circumstances, her necessities, her 
wisdom, and her good disposition, that never did a prince 
so long and so entirely, for the space of half a century 
together, reign in the affections of the people. 

On the accession of King James the first, no new 
degree of royal power jvas added to, or exercised by, him: 
but such a sceptre was too weighty to be wielded by such 
a hand. The unreasonable and imprudent eitertion of 
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[what was then deemed to be prerogative, upon trivial and 
unworthy occasions, and the claim of a more absolute 
power inherent in the kingly office than had ever been 
carried into practice, soon awakened the sleeping lion. 
The people heard with astonishment doctrines preached 
from the throne and the pulpit subversive of liberty and 
property, and all the natural rights of humanity. They 
examined into the divinity of this claim, and found it 
weakly and fallaciously supported: and common reason 
assured them, that, if it were of human origin, no con- 
stitution could establish it without power of revocation, 
no precedent could sanctify, no length of time could con- 
firm it. The leaders felt the pulse of the nation, and 
found they had ability, as well as inclination, to resist 
it ; • and accordingly resisted and opposed it, whenever the 
pusillanimous temper of the reigning monarch had courage 
to put it to the trial ; and they gained some little victories 
in the cases of concealments, monopolies, and the dis- 
pensing power. In the mean time, very little was done 
for the improvement of private justice except the abolition 
of sanctuaries, and the extension of the bankrupt laws, 
the limitation of suits and actions, and the regulating of 
j informations upon penal statutes. For we cannot class 
the laws against witchcraft and conjuration, under the 
head of improvements ; nor did the dispute between Lord 
Ellesmere and Sir Edwatd Coke, concerning the powers 
of the Court of Cliancery, tend much to the advancement 
of justice. 

Again, w^hen Charles the first succeeded to the crown 
of his father, and attempted to revive soiAe enormities 
which had been dormant in the reign of King James, the 
loans and benevolences extorted from the subject, the 
arbitrary imprisonments for refusal, the exertion of mar- 
tial law in time of peace, and other domestic grievances, 
clouded the morning of that mis^ded prince’s reign; 
which, though the noon of it, began a little to brighten, 
at last went down in blood, and left the whole kingdom in 
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[darkness. It must be acknowledged that, by the Petition 
of Right, enacted to abolish these encroachments, thp 
English constitution received great alteration and im- 
provement. But there still remained the latent po\ver of 
the forest laws, which the Crown most unseasonably 
revived. The legal jurisdiction of the Star Chamber 
and High Commission Courts, was also extremely great ; 
though their usurped authority was still greater. And, if 
we add to these, the disuse of parliaments, tlie ill-timed 
zeal and despotic proceedings of the ecclesiastical gover- 
nors, in matters of mere indiflfcrcnce, together with the 
arbitrary levies of tonnage and j)oundage, ship-money, 
and other projects, we may see grounds most am})ly 
sufficient for seeking redress in a legal constitutional way. 
This redress, when sought, was also constitutionally given; 
for all these oppressions were actually abolished by the 
king in parliament, before the rebellion broke out, by the 
several statutes for triennial parliaments, for abolishing the 
Star Chamber and High Commission Courts, for ascer- 
taining the extent of forests and forest laws, for renounc- 
ing ship-money and other exactions, and lor giving up 
the prerogative of knigliting the king’s tenants in capite 
in consequence of their feudal tenures ; though it must be 
acknowledged tliat these concessions were not made with 
so good a grace as to conciliate the confidence of the 
people. Unfortunately, either hy his own mismanage- 
ment, or by the aris of his enemies, the king had lost the 
reputation of sincerity ; which is the greatest unhappiness 
that can befall a prince. Though he formerly had 
strained his prerogative not only beyond what the genius 
of the present times would bear, but also beyond the 
examplesjEkf former ages, he had now consented to reduce 
it to a lower ebb than was consistent with monarchical 
government. A conduct so opposite to his temper and 
principles, joined with some rash actions and unguarded 
expressions, made the^people suspect that this coiyiescen- 
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[sion was merely temporary. Flushed, therefore, with the 
success they had gained, fired with resentment for past 
: Oppressions, and dreading the consequences ii’ the king 
shouid regain his power, the popular leaders, who in all 
; ages have called themselves the people^ began to grow 
insolent and ungovernable ; their insolence soon rendered 
them desperate; and despair at length forced them to 
join with a set of military hypocrites and entliusiasts, who 
overtiimed the Church and monarchy, and proceeded, 
with deliberate solemnity, to the trial and murder of their 
sovereign. 

We pass by the crude and abortive schemes for amend- 
ing the laws, in the times* of confusion which followed : 
the most promising and sensible whereof, such as the esta- 
blishment of new trials, the abolition of feudal tenures, 
the Act of navigation, and some others, were adopted in 
the— 


V. Fifth period, which is to be next mentioned, viz. 
after the restoration of King Charles the second. Imme- 
diately upon which, the ])rincipal remaining grievance, 
the doctrine and consequences of military tenures^ was 
taken away and abolished, except in the instance of cor- 
ruption of inheritable blood, upon attainder of treason and 
felony. And though the monarch in whose person the 
royal government was restored, and with it our antient 
constitution, deserves no commendation from posterity, 
yet in his reign, wicked, sanguinary, and tiurbulent, as it 
was, the concurrence of happy circumstances was such, 
that from thence we may date not only ths re-establish- 
ment of our Church and monarchy, but also the complete 
restitution of English liberty, for the first timtt since its 
total abolition at the Conquest. For therein not only 
these slavish tenures, the badge of foreign dominion, with 
all their oppressive appendages, were removed from in- 
ciunbeqng the estates of the subject; but also an addi- 
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[tional security of his person from imprisonment was 
obtained, by that great bulwark of our constitution, the 
Habeas Corpus Act. These two statutes, with regard to 
our property and persons, form a second Magna ChartOy 
as beneficial and effectual as that of Running-Mead. That 
only pruned the luxitriances of the feudal system ; but the 
statute of Charles the second extirpated all its slaveries, — 
except perhaps in copyhold tenure ; and there also they 
arc now in great measure enervated by gradual custom, 
and the interposition of our courts of justice,] and under 
recent enactments seem to be approaching a final extinc- 
tion. l^Magna Charta only, in general tenms, declared, 
that no man shall be imprisoned contrary to law: the 
Habeas Corpus Act j)oints him out effectual means, as 
well to release himself, (though committed even by .the 
king in council,) as to punish all those who shall thus un- 
constitutionally misuse him. 

To this may be added the abolition of the^ prerogatives 
of purveyance and pre-emption ; the st«atutc for holding 
triennial parliaments; the Test and Corporation Acts, 
passed to secure both our civil and religious liberties,] 
though the sacramental test required by them was aftci - 
wards abolished, as no longer suited to the state of the 
times in which we live(y); [the abolition of the writ do 
hceretico comburendo ; the statute of frauds and perjuries, 
a great and necessary security tto private property ; the 
statute for distribution of intestates’ estates ; and that of 
amendments and Jc(j/lw7s,*which cut off] many of [those 
superfluous niceties which so long had disgraced our courts; 
together with many wholesome Acts that were passed in 
this reign, for the benefit of navigation and the improve- 
ment of foreign commerce : and the whole, when w e like- 
wise consider the freedom from taxes and armies which 
the subject then enjoyed, will be sufficient to demonstrate 
this truth, that the constitution of England had arrived 

(g> By 9 Geo, 4, c. 17. • ’’ 
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to its fill! vigour, and the true baknee between liberty 
and prerogative was happily established by law^ in the 
reign of Charles the second.” 

It is by no means intended to palliate or defend many 
very iniquitous proceedings, contrary to all law^ in that 
reign, through the artifice of wicked politicians, both in 
and out of employment. What seems incontestable is this, 
that by the law (r), as it then stood, notwithstanding some 
invidious, nay dangerous, branches of the prerogative, 
have since been lopped off, and the rest more clearly de- 
fined, the people had] a larger portion of real liberty than 
they had enjoyed in this country since the Norman con- 
quest (5); [and sufficient power residing in their own 
hands, to assert and preserve that liberty, if invaded by 
the royal prerogative ; for which we need but appeal to the 
memorable catastrophe of the next reign. For when King 
Charles’s deluded brother attempted to enslave the nation, 
he found it was beyond his power : the people both could 
and did resist him; and, in consequence of such resist- 
ance, obliged him to quit his enterprise and his throne 
together:] which introduces us to the next period of our 
legal history, viz. — 

VI. From the revolution in 1688, to the time of the 
publication of Blackstone’s Commentaries. In this period 
many laws were passed ; fas the Bill of Rights, the Toler- 
ation Act, the Act of Settlement with its conditions, the 
Act for uniting England with Scotland, and some others, 


(r) Blackstone here subjoins in a 
note, ** The point of time at which I 
** would choose to fix this theoretical 
** perfection of our public law, is 
** the year 1679, after the Habeas 
** Corpus Act was passed, and that 
« for licensing the press had ex- 
pired-; though the years which im- 
** mediately followed it, were times 


of great prac/tca/copprcssion.” 

(s) Blar.kstone*s expression in this 
place is, — “ as large a portion of 
** real liberty as ie con^jiifignt with a 
state of society.” Buithe ^uth of 
the proposition, carried to this ex- 
tent, may be doubted ; particularly 
if it be/nt<mded to include religious 
liberty. 
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[which asserted our liberties in more clear and emphatical 
terms ; regulated the succession of the Crown by Parlia- 
ment, as the exigencies of religious and civil freedom 
required; confirmed and exemplified the doctrine erf* re- 
sistance, when the executive magistrate endeavours to 
subvert the constitution ; maintained the superiority of the 
laws above the king, by pronouncing his dispensing power 
to be illegal;] indulged tender consciences in several 
points rclating to religion (^) ; [established triennial, since 
turned into septennial, elections of members to serve in 
parliament; excluded certain offieers from the house of 
commons ; restrained the king’s pardon Irom obstructing 
parliamentary impeachments ; imparted to all the lords an 
equal right of trying their fellow peers ; regulated trials 
for high treason ; set bounds to the civil list ; jilaced the 
administration of that revenue in hands that are account- 
able to parliament ; and made the judges completely inde- 
pendent of the sovereign, his ministers, and his successors. 
Yet, though these provisions, in appearance and nomi- 
nally, reduced the strength of the executive po^ver to a 
much lower ebb than in the preceding period, if, on 
the other hand, we throw into the opposite scale, (what 
perhaps the immoderate reduction of the antient prero- 
gative may have rendered in some degree necessary,) the 
vast acquisition of force arising from the Riot Act, and 
the annual expedience of a standing army, and the vast 
acquisition of personal attachment arising from the mag- 
nitude of the national dclTt, and the manner of levying 
those yearly millions that are appropriated to ])ay the 
interest, we Shall find that the Crown, gradually and 
imperceptibly, gained almost as much in influence, as it 
apparent]^ lostdn prerogative. 

(0 Blackstone's expression isj— the present dayi however, it would 
** indulged tender consciences with perhaps be generally held, that the 
“ every religious liberty coniistent indulgence fell far short of .this 

with the safety of the State.’* At limit. • . 
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[The chief alterations of moment, —for the time would 
fail were we to descend to minutim ^ — in the administration 
of private justice during this period, were the solemn re- 
cognition of the law of nations with respect to the rights 
of ambassadors; the cutting off, by the statute for tlic 
amendment of the law, a vast number of excrescences, 
that in process of time had sprung out of the practical 
pail; of it; the protection of corporate riglits by the 
improvements in A^Tits of mandamus and informations in 
nature of quo warranto ; the regulation of trials by jury, 
and the admitting witnesses for prisoners, upon oath ; the 
further restraints upon alienation of lands in mortmain ; 
the annihilation of the terrible judgment of peine forte et 
dure ; the extension of the benefit of clergy, by abolishing 
the pedantic criterion of reading; the counterbalance to 
this mercy, by the vast increase of capital punishment ; 
the new and eflectual methods for the sjiecdy recovery of 
rents ; the improvements which were made in ejectments 
for the trying of titles ; the introduction and establishment 
of paper credit, by indorsements upon bills and notes, 
which have shown tlie legal possibility and convenience, 
which our ancestors so long doubted, of assigning a chose 
in action ; the translation of all legal proceedings into the 
English language ; the erection of courts of conscience for 
recovering small debts; the establishment of the great 
system of marine jurisprudence, of which the foundations 
were laid, by clearly developing the principles on which 
policies of insurance are founde’d, and by happily applying 
those principles to particular cases ;] and, lastly, the en- 
largement of view Avhich introduced into ^ur courts of 
common law, in some instances where narrower doctrines 
once prevailed, the same principles of redress as were 
already established in our courts of equity. • 

YII. During the period of aboijjt a century which has 
els^ed' since the publication of Blackstone’s Commenta- 
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ries, the most conspicuous event in our legislative annals 
has been the Act for the union of Great Britain and 
Ireland, a measure recommended by the wisest and most 
unquestionable policy, to two nations so nearly connected 
by their geographical position and their common subjec- 
tion to the same Crown, and so long already united in 
language, in civil institutions, and in arms. We may also 
single out for particular enumeration, the Act to amend 
the representation of the j)eople, and that to regulate muni- 
cipal corporations ; two statutes of trandcscendent import- 
ance, as having been designed to extinguish, and having 
in fact materially abated, the indirect influence imrnemo- 
rially exercised by wealth and power, in oiu* general and 
local institutions. 

Of the other measures of importance, those relating, to 
the Church may next attract our attention ; and here we 
may notice the repeal of the sacramental test, by which 
dissenters in general were relieved from all restraints that 
had before excluded them from free participation with 
their fellow subjects in political rights ; the Catholic 
Emancipation Act, by wliicli the same benefit was be- 
stowed on those who profess the faith of tlie Church of 
Home ; the many other Acts for relief of the same persons 
from all forfeitures and penalties to which they had before 
been liable in respect of their religious tenets : the Acts 
for commutation of tithes ; for reform of the law relative 
to pluralities and residence ; for the better application 
of cathedral revenues ; and for the extension of the places 
of worship belonging to the established Church, and the 
general increase of her efficiency as regards the cure of 
souls. 

On the merits of many of these measures, indeed, 
opinions have been much divided, as will always be the 
case upon questions connected with politics or religion; 
but a more unmixed applause may reasonably be claimed 
for the improvements ^t have been introduced in /elation 
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to our social economy, — ^for the abolition* of the slave- 
trade, and of slavery in the colonies, for the Acts relative to 
trade and navigation, to banking, to registration, to lunatic 
asylums, to gaols, to the manner of celebrating marriage, 
to education, to coj)yright and patent right, to charitable 
trusts and benevolent institutions, and to the general relief 
of the poor. 

It is however in regard, to the rights of property and 
the administration of justice, that the genius of reform has 
latterly displayed its chief activity, and that its achieve- 
ments have been, upon the whole, the most triumphant. 
It would be impossible, without a tedious minuteness of 
detail, to recount the whole of these. But under the first 
head, our notice is particularly due to the improvements 
which have taken place in the law of descent or inheritance, 
of prescription, of dower, and of the limitation of the time 
for recovering real estate ; to the better regulation of wills 
and testaments; to the deliverance of entails and the 
estates of married women from the thraldom of expensive 
and ciunbrous forms of conveyance, and the substitution of 
better methods ; to the introduction of greater simplicity 
and uniformity in several other particulars, and greater 
freedom of disposition, into that part of our legal system 
wluch relates to the alienation of land ; and to the provi- 
sions for facilitating the relief of copyhold estates fi:om 
the burthens of an oppreiteive tenure, and their conversion 
into freehold. 

Under the reforms in the adi&inistration of civil justice 
niky be particularized the better regulation of juries ; the 
abolition of the separate judicature of Wales ;Hhe improved 
arrangement of the Terms, and of the proceedings in error; 
the abolition of the antiquated forms of real actions, which 
had survived the lapse of ages only to sub^rve the pur- 
poses of chicaneiy ; the provision for speedy judgment and 
execution, upon verdicts; the new improvements in the 
proceedings by ejectment, prohibition, and mandamus; 
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the powers conferred on the courts of common law to 
grant injunctions against the repetition or continuance of 
private injuries, to give relief to parties exposed to adverse 
claims, and to order the examination of witnesses, and of 
the parties themselves, on interrogatories, and the issuing 
of commissions for examination of witnesses abroad ; the 
many important and elaborate improvements in the forms 
of process and pleading, both as regards the courts of 
common law and of equity; the reformation of the law 
of evidence : and the establishment of the new couHs of* 
bankruptcy, of the vice-chancellors and of the lords jus- 
tices in equity, of the judicial committee of the privy 
council, of the new county courts, of the court of probate, 
and of the court for divorce and matrimonial causes. 

And, lastly, with respect to the administration of cri- 
minal justice, we may refer to the salutary repeal of many 
antiquated statutes ; the consolidation of the law relating 
to most of the principal offences ; the abolition of the 
benefit of clergy, and of appeals ; the better regulation of 
the law of principal and accessory, of commitment and 
bail, and of venue ; the introduction of a variety of provi- 
sions tending to simplify the course of j)rocccding, and to 
deliver it from technical difficulties; the allowance of 
counsel to address the jury for the pi'isoner, in felonj as 
well as in other cases ; and the remarkable mitigation 
which has generally taken plac^ in the antient severity of 
our criminal punishments. 

Thus therefore, for the amusement and instniction *‘of 
the reader, hntve been delineated [some rude outlines of a 
plan for the history of our laws and liberties, fi-om their 
first rise and gradual progress among our Jlritish and 
Saxon ancestors, till their total eclipse at the ISforman 
conquest, from which they have gi’adually emerged and 
risen to the perfection they now enjoy, at different, periods 
of time.] It has been shown that the rules of law which 
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regard the rights of each member of community, 
whether considered in an individual^ a relative^ or a social 
capacity, the private injuries which may be committed in 
violation of these rights, and the wrongs which affect the 
public, or crimes, [have been and are every day improving, 
and are now fraught with the accumulated wisdom of 
ages ;] that the forms of administering justice have also, 
(particularly in our own times,) received the assiduous 
c;are of the cultivators of legal science; and that our 
religious, civil, and political liberties, so long depressed in 
popish and arbitrary times, and occasionally threatened 
with absolute extinction, have since, in a constant course 
of progressive development, commencing at the happy era 
of the Revolution, been effectually vindicated and esta- 
blished. [Of a constitution so wisely contrived, so strongly 
raised, and so highly finished, it is hard to speak with that 
praise which is justly and severely its due ; the thorough 
and attentive contemplation of it, will fiimish its best 
panegyrict] 

The admiration that it is calculated to inspire should 
lead to some reflection on the duties which attach to 
citizens bom to so noble an inheritance. It was the stem 
task of our forefathers to struggle against the tyrannical 
prqlfsnsions of regal power: to us, the course of events 
appears to have assigned the opposite care, of holding in 
check, the aggressions of popular licence, and maintaining 
inviolate the just claims of the prerogative. But, in a 
general view, we have only to ptirsue the same path that 
has been trodden before us, — to carry on the great work of 
securing to each individual of the communily, as large a 
portion of his natural freedom as is consistent with the 
organization of society, and to increase, to th^ highest 
degree that the order of divine Providence permits, the 
benefits of his civil condition. A clearer perception of 
the true nature of this enterprise, of the vast results to 
which tends, and of the obligations by which we are 
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bound to its advancement, lias been bestowed on the pre- 
sent generation, than on any of its predecessors. May it 
not fail also to recollect, amidst the zeal inspired by such 
considerations, that the desire for social improvemenf de- 
generates, if not duly regulated, into a mere thirst for 
change , — ^that the fluctuation of the law, is itself a con- 
siderable evil; — and that, however important may be the 
redress of its defects, we have a still dearer interest in the 
conservation of its existing excellencies. 


END OF THE wonic. 
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^ of reversion, i. 307« 524 
retrospective relation of ap- 
pointment of, ii. 1 80 
what passes to, ii. 177, 178 



INDEX. 


617 


Assignees^ actions by, ii. 183 
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Assuming to be a corporation, iii. 140, 
141 

Assumpsit, iii. 477, n., 343 

Assumption of eoclesiastical titles, iv. 
269 « . 

Assurances, common, i. 486 


Asylum for lunatics, iii. 226 

for paupers, iii. 191, n. 
Atbeling, Edgar, ii, 439, 440, 441, 450 
Athclstan, ii. 438 

Atholl, Duke of, rights of in Isle of Man) 
i. 102, 103 

Attachment for contempt, iii. 372, 3 SO, 
632; iv. 3,60, 419 
in chancery, iv. 60 
of debts, iii. 691 
writ of, in quarc impedit, 
iii. 701 

Attainder, i. 146, 446, 477 ; iv. 248, 537 
effect on dower, i. 274 
bill of, iv. 386, n. 
of trustee or mortgagee, i. 

451 ; iv. 538,n. 
saving the, by pardon, iv. 527 
stopping, iv. 489 
Attaint, auterfois, plea of, iv. 488 
writ of, iii. 659, n. 

Attempt to assault, iv. 180, 18JL 
to burn, iv. 185 
to commit felony in house by 
night, iv. 194 
to commit larceny, iv. 413 
to commit oflence, iv. 45G 
to endanger railway passen- 
gers, iv. 178 

to fire, iv. 138 ^ 

to murder, iv. 161, 179, 332 
to ravish, &c. iv. 180 
to rob, iv. 211 
Attendant term, i. 386 
Attestation of a deed, i. 503, 605 
Attesting witness, proof by, iii. 611, 61'2 
Attorncy-at-law, iii. 323, 881, 387, n. 

appearance by, iii. 382 ; 
iv. 474 , 

Attorney-general, iii. 384 

information by, iii. 

195 ; iv. 460 
of Queen Consort, iii. 

385 

Attornies, iii. 382 

and solicitors, 323, n. — sec 
Attounby at Law. 


Attornment, doctrine of, i. 472, 474, 521 
Aubaine, droit de, ii. 426 
Audita querela, iii. 674, u. / ^ 

Audit bankruptcy, 18,4;,^* C*;* 


Auditors in boroughs, 
Augmentation of podr^£ 
ii. 554 


.i. 463.; 
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Aula regia, i. 16; iii. 403, 404; iv. 577 
583 

Aulnager, ii. 539 
Aurum regime, ii. 463 
Australian Colonies, Acts relating to, i. 
108, n. 

Auterfois acquit, pica of, iv. 486 
attaint, plea of, iv. 488 
convict, plea of, %b. 

Author— see Copyright. 

Autre droit, land held in,i. 323 ; ii. 281, 
284 

Autre vie, tenant pur, i. 260, 264 
Average, general, ii. 133 
loss, ii. 131 

Averia carucse, iii. 361 
Averium, i. 637 

A vinculo matrimonii, divorce, ii. 200 
Avowry, iii. 708 
Award, iii. 371—374 

enforcement of, iii. 372, n. 
of restitution of goods, iv. 521 
of tithe commissioners, iii. 01 
setting aside, iii. 374 

B. 

Bacftlor, ii. 637f n. 

knight, ii. ib. 

Backgammon, iv. 353 
Backing warrants, iv. 427 
Bacon, Lord, iii. 424 
Bacon’s Abridgment, i. 53 
Bail, action against, iii. 684 
and commitment, iv. 433 
bond, iii. 592 
court, iii. 409, n. 
excessive, i. 150; iv. 435 
for a misdemeanor, iv. 434 
for felony, iv. ib, 
for treason, iv. ib, 
in case of absconding debtor, iii. 
592, 688 

of juvenile offenders, iv. 
435, n. 

of summary jurisdiction, 
in larceny, dec. iv. 435, 
n. 

^in 'criminal cases, iv. 433, 549 
in error, 411. 677, n. ; iv. 548 
imreplcvin, iii. 537 
rj^gnieaf.ce of, iii. 592 
, tWusing, iv. 4^5 

against, iii. 697 


Bail, special, iii. 593, n. 

taking insufficient, iv. 435 
to an action, iii. 592, 683 
Bailee, his property in goods, ii. 81 
his right of lien, ii. 82 
when liable for negligence, ii. 81 
larceny by, iv. 197 
Bailiffs, ii. 654 

bound, ii. ib, 

in inferior courts, ii. 654, n. 
of hundreds, i. 129 ; ii. 654 
special, ii. 655 
Bailment, ii. 10 

action on a, iii. 548 
contract of, ii. 79 
different classes of, ii. 80, n. 
Bakers, dishonest, iv. 345, n. 

Balance of the constitution, ii. 341 
sheet, ii. 169 
Balnearii, iv. 205 

Banc, sittings in, iii. 432, 581, n., 582 
Banishment, i. 152; iv. 533 
Bank charter, iii. 331, 335 
Bankers, frauds by, iv. 216 

embezzlement by, iv, 215 
Banking companies or partnerships, 
iii. 145, 11., 339 

Bank of England, iii. 330, 331, 332, 
335, 336 

notes, iii. 315, 334, 
335 

restriction of cash 
payments by, iii. 
332, 336 

Bankrupt, a non- trader becomes, by 
what acts, ii. 158, 159, 
160 

a trader becomes, by what 
acts, ii. 156, 157} 158, 
159, 160 

bcneficed clergyman may be, 
ii. 178, n. 

bonk 6de conveyance by, ii. 
180, 131 

certificate of conformity to, 
ii. 172, n. 

copyholds of, ii. 179 
diseWge of, ii. 172 
entailed estate of, ii. 179 
examination of, ii. 166, 170 
• fraudulent conveyance by, ii. 
156, 182 

frauds by, iv. 344 
how made a, ii. 155 
last examination of, ii. 1 72 
liable to arrest when, ii. 148 
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Bankrupt may have an allowance, ii. 
173 

misdemeanors by, ii. 170, 

m 

offer of composition by, ii. 
189 

protection of, ii. 172 
must make full disclosure, ii. 
165, 170 

must surrender himself, ii. 
169 

what property vests in the 
assignee of, ii. 176 
where not entitled to his 
order of discharge, ii. 174 
who may be, ii. 152 

Bankruptcy, i. 256, 316 ; ii. 145 
Act (1840), ii. 147 
Act (1861), ii. 148 
act of, under 12 & 13 
Viet. c. 106, ii. 156 — 
158 

act of, under 24 Sz 25 
VicL c. 134, ii. 158 — 
162 

arrangement and compo- 
sition in, ii. 188— sec 
Adjudication — As- 
signee. 

assignees in, ii. 167 
court of, ii. 147 j iii. 435 
dividend in, ii. 184 
effect of, on bankrupt’s 
property, ii. 176 
effect of, pending action, 
iii. 696 

foundation of law of, ii. 
145 

history of the law of, ii. 

145-150 
of a 6rm, ii. 152 
of a contributory, ii.l68, n. 
of member of parliament, 
ii. 359 

official assignees in, ii. 
167» 

petition in, ii. 161 
proceedings in, ii. 166 
proof of debts in, ii. 167, 
184 

statement of accounts, ii. 
169 

vesting order in, ii. 178 
winding-up by court of, ii. 
163 

Banks, iii, 329 — 340 
branch, iii. 333 
in general, iii. 339 


Banks, joint-stock, iii. 333, 334 
registration of, iii. 334 
of deposit, iii. 331 
of issue, iii. 322, 331 
origin of. iii. 329 « 

private, iii. 330, 339 — and sec 
Bank of England. 
with limited liability, iii. 340 

Banneret, knight, ii. 634, 637, n. 

Banns, ii. 261, 263, 265 

in a wrong name, ii. 261, n. 
Baptisms, iii. 342 
Baptists, iii. 54, n. 

Barbers of London, iii. 313 
Bargain and sale, i. 365, 539, 541 

with release, i. 546 
of personalty, ii. 46 
Bargemaster, ii. 57 
Barmotc courts, iii. 464, n. 

Bar, of dower, i. 273, 278 
pardon in, iv. 489 
pleas in, iii. 597 ; iv. 486 
trial at, iii. 614 ; iv. 387, 469, 504 
Barges on the Thames, iii. 293, n. 

Baron and feme, ii. 253 — see Hussand 
AND Wife. 
court, iii. 391 
title of, ii. 626, 636, n. 

Baronet, ii. 634 
Baronies or manors, i. 220 
of bishops, ii. 343 
Barons of the Exchequer, iii. 407 
Barony by tenure, ii. 627, n. 

Barratry, common, iv. 315 
loss by, ii. 130 

Barrister appointed to certify rules for 
savings banks, iii. 206 
Barrister at law, degree of, i. 20 

Barristers, i. 17—19; ii. 638, n.; iii. 
383 

revising, ii. 369 

Base fees, i. 244, 249, 587 
services, i. 191 

Basset, game of, iv. 353 
Bastard, ii. 260, 290, 295, 297 *• 

affiliation and maiutenanro of, 
ii. 310 - ‘ 

cannot be heir^ 440 
• eign6, i. 440 

settlement og n. 31^ f.iii. 17^' 
'Bastardy, special anckgoncxal; iii;6)l2, n. 
Bath, Knight of the, H. 634^637, ii; 
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Baths, public, iii. 286, n. 

Battel, trial or wager by, iii. 608, n. ; 

iv. 496, 500, 602 
Battery, iii. 478, 487 ; iv. 179 
. fear of, no duress, i. 145 

ol^ wife, iii. 55 
when justifiable, iii. 488 
Bawdy houses, iv. 117, 351 
Beaconage, suit for, iii. 455 
Beacons, ii. 513, 523 ; iii. 270 
Beadle, iii. 44, n. 

Beast, best heriot of, i. 637 
^ Beast of forest, chase, park and war- 
ren, i. 673 
stealing, i^. 205 

Beasts of the plough when distrainable, 

iii. 361 

Beating and wounding, iii. 487 
Bedells of the universities, iv.407 
Beer Acts, iii. 305. 

Bees, ii. 5, 6, 7, n. • 

Behaviour, good, security for, iv. 371 

Beheading, iv. 247, 566 

Bench, common, court of, iii. 408 

Queen’s — see Queen’s Bench. 
Benchers, i. 20 
Bench-warrant, iv. 465 
Benefice, (or feud,) i. 178 ; iv. 256 
Benefice, iii. 26, 442, n. 

Bcneficed clergymen bankrupt, ii. 178, 

n. 

Benefit building societies, iii. 210 

Benefit of clergy, ii. 631, n. ; iii. 4, n.; 

iv. 105, n., 158, 203, 259, 482, n, 
524,. n. 

Benefit societies, iii. 145, n. 
Benevolences, i. 170 
Benevolent institutions, iii. 203 
Berwick-upon-Tweed, i. 85, 93 
Bethlehem, iii. 229, n., 239, n. 
Betting-houses, iv. 353, n. 

Beyond the seaif, iii. 550, n., 567, 572, 
, 574, n. 

Bible, printing of the, ii. 39; iii. 298, n. 
Bigamy, iv. 358, 359, n. 

m attorney’s or-eolicitor’s, iif. 328 
for discovery, i v. 54 
,fer equitalfle relief, iv. 54, 55 
for letters- patent, i, 626 


Bill for naturalization, ii. 427 
in chancery, 449 
in equity, iv. 49 
in parliament, ii. 397 — 403 
of exchange, ii. 53, 97, 112 — 125 ; 

iii. 550, 586, n., 641, n., 686 
of exchequer, ii. 596 
of exclusion, ii. 452 
of exceptions, iii. 645 
of foreclosure, i. 313 
of indictment— see Indictment. 
of lading, ii. 49, 87 
of Middlesex, iii. 411, n. 
of review, iv. 61 
of revivor, iv. 64, n. 
of Rights, ii. 413, 488 ; iv. 602 
of sale, ii. 49 
filing of, ii. 52 
of supply, ii. 363, 402 
to redeem, i. 312 
true, iv. 445 

Billa vera, iv. 445 

Billeting soldiers, ii. 612 

Billiards, iv. 352, n. 

Bills, or notes, embezzlement of, iv. 214 
forgery of, iv. 226 

Binding over for good behaviour, i v. 371 
to keep the peace, i5. 
to prosecute, &c. iv. 37 If 
n., 437 

Birth, concealment of, iv. 364 

time of, after conception, ii. 298 
registration of, ii. 265 ; iii. 345 

Bishops, i. 1 19 ; ii. 343 ; iii. 6, 14 
colonial, i. 105, n. 
courts of, iii. 15, 440 
Indian, i. 1 14 
number of, i. 120 
election of, iii. 6, 8 
how tried, iv. 386 
in the house of lords, ii. 343 
former jurisdiction of, as to 
probate, ii. 206, 207 
precedency' of, ii. 636, n. 
resignation of, iii. 16 
right to sit on trials of peers, 
iv. 385 

suffragan, iii. 12, n. 
substitution of one bishop for 
another as trustee, iii. 14, n. 
temporalities of, ii. 550 

Bissextije ^ear, i. 288 

Black mail, i. 685 

Blanch holding, i. 685, ti. 
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blank, indorsement in, ii. 115 
blasphemous libels, iv. 2S6, 339 
blasphemy, iv. 28G 

blood, corruption of, i. 445; iv. 248, 
537, 563 

inheritable, i. 438 
of the purchaser, i. 400 
roy«I, ii. 468 

whole and half, i. 422, 424, 427 

board of Charities, iii. 197 
of Control, i. 113 
of Inland Revenue, iii. 338 
of Trade, ii. 480, 523, 563 ; iii. 

260, 263, 275. 290, 293 
Poor Law, iii. 172 

Bodily injuries dangerous to life, iv. 
162 

rights, how protected, i. 143 
Body corporate, i. 362 ; iii. 126 
Boiling to death, iv. 153 
Bombay, bishop of, i. 115 
bona conBscata, ii. 570 

notabilia, ii. 206 ; iii. 440, n. 
vacantia, ii. 558 
waviata, ii. 567 

Bond, administration, ii. 213 

Bonds, ii. 106 

action on, iii. 549 
and mortgages, equitable relief 
as to, iv. 36 

Bono et inalo, writ de, iv. 395 
booths, unlicensed, iv. 352 
Booty of war, iii. 455 

Borough, definition of, i. 128 

boards of health, iii. 161, n. 
bridges in, t6. 
burials in, ib. 

courts of record, iii. 395, n., 
467 

English, custom of, i 55, 57, 
216 

fund, iii.461 
gaols, iii. 161, n., 236 
justices, ii. 665, n.; iii. 160 
libraries (public) in, iii. 161, 
n. 

lunatic asylums, iii. 161, n., 
226, n. 

police, ii. 675, 677 ; iii. 161, 
n. 

prosecutions, iii. 161| n. 
quarter sessions, iii. 155, 159; 
iv. 401 


Borough rate, i. 133, n.; iii. 161 
recorder of a, iii. 159 
voters in a, ii. 373 

Boroughs, or municipal corporations, 

iii. 156—164 , 

parliamentary representation 

of, ii. 348, 372, 380, 386, 
388 

Borrowing, ii. 88 

Borsholder, i. 127 ; ii. 675 ; iv. 574 

Botes by tenant for life, i. 262 
by tenant for years, i. 293 
bottomry, ii. 91 
Bound bailifis, ii. 654 

Boundaries of boroughs, ii. 372, n. ; iii, 
156, n. 

of church lands, iii. 66, 67 

of counties in indictments, 

iv. 444 

of parishes, i. 126, n. 

Bounty on fisheries, iii. 277 • 

Bowling, game of, iv. 352, n. 
bracton, i. 52 ; iv. 586 
branch banks, iii. 333 

Brawling, iii. 445, n. 

in churches, iv. 333 

Breach of bond, ii. 109 
of close, iii. 515 
of charitable trust, iii. 195, 200 
of contract, iii. 545 
of covenant, i. 498, 524 
of pound, iii. 364 
of prison, iv. SOS 
of privilege, ii. 355 
of the peace, iv. 328 
« of trusts in general, iv. 40 

Bread, adulteration of, iv. 349* 

Breaking into a house, iv. 187> 194, 
207 

open doors to arrest, iv. 426, 
427 

out of a house, iv. 192 

Breaking the assize of bread, iv. 345, n. 
descent, i. 432 

Brehon law, i. 94 ; iv. 464 
Brevia testata, i. 503 

Bribery in elections, ii. 895 • 

of bankruptcy officers, iv. 32Vi&* 
of judges, iv. 324 

Bridewell, iii. 234 
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Bridges, iii. 243, 246 

destroying, iv. 223 
in boroughs, iii. 161, n. 
nuisances to, iv. 361 
Bridgman, Sir Orlando, i. 337 

’British Cohimbia, Acts relating to, i. 
108, n. 

constitution, i. 33 
islands, i. 101 
possessions abroad, iii. 238 
ships, iii. 238, 261 
. subjects, i. 138; ii. 418 
Britons, laws of antient, i. 42 ; iv. 369 
Britton, iv. 589 

Brixton, convicts at, iii. 240, n. 

Broad arrow, royal mark of, iv. 277 
Brokers, ii. 77 

fraudulent conversion by, iv. 
213 

in London, must be licensed, t5. 
Brood of animals, ii. 23 
Brooke’s Abridgment, i. 33 
Brothels, iv. 117, 331, 361 
Brothers, descent between, i. 421, 444 
Bubble Act, iii. 141, n.; iv. 267, n. 
Buggery, iv. 176 

Building Act, iii. 286, n. 

leases by incumbents, iii. 102 
societies, iii. 210 
Buildings, burglary in, iv. 187 

riotous destruction of, iv. 
330 

setting fire to, iv. 182, 186 
Bull-baiting, iv. 364 

Bullion in the Bank of England, iii. 
336, n. ( 

Bulls, papal, iv. 260, 262, 263 

Buoys, iii. 272 

injuring, iv. 224 

Burgage, tenure in, i. 213 

Burgess, iii. 136 

roll, iii. 137, 163 

Burgesses in puliament, ii. 348, 371, 

877 

Buigesses, municipal rights of, iii. 134 
—159 

parliamentary franchjiie of, ' 

in^tcunftnts, iv. 194 
' Bur^l^, iv. 187 


Burglary, killing a man committing, iv. 
134 

punishment for, iv. 194 
Burial Acts, iii. 342, n. 
fees, iii. 1 10, n. 
in boroughs, iii. 161, n. 
of a felo de se, iv. 146 
of paupers, iii. 191, n. 

Burials, iii. 286, n. • 

registration of, iii. 342 
Burning in the hand, iv. 323, ii. 

of women for treason, iv. 161, 
248, n., 336, n. 

of chapels and churches, iv. 
183 

of heretics, iii. 30, 33 
of houses, &c. iv. 182—193 
of ships, iv. 224 
of stacks of coni, &c. iv. 186 
punishment 
for,iv. 187 

what degree of,- amounts to 
arson, iv. 184 
Butlerage of wines, ii, 383 
Buying and selling, in bankrupt law, ii. 
134 

Bye-laws of coi^orations, iii. 136 
of railways, iii. 290 

By the country, trial, iii. 613— see 
Jury, Trial by. 


C. 

Cacrleon, Archbishop o/, iii. 10, n. 
Cabinet council, ii. 476 
ministers, ii. ib, 

Calcutta, Bishop of, i. 113 
Calendar month, 1 289 

of prisoners, iv. 364, n. 

Calling the jurv, iii. 621 

the plaintifif, iii. 630 
Call to the bar, i. 20 ; iii. 383 
Calls on oontributoYies, v 

Campbell’s (Lo^) 

Cambridge, 

Cm.da.lbctaBl|pjh. i. IDS, Q. r*' 

Canal \ 

Cancelling dwda, i. <05 

( letters^plttent, iii. 414 ; iv. 

32 ’ 

' wills,!. 608 
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Canonical obedience, iii. 14, n. 
purgation, 423 
disabilities, ii. 253 

Canonists, rules for reckoning the de- 
grees among, ii. 209 
Canon law, i. 8, 12, 17, 63, 67 ; ii. 233, 
239, 261, 296 ; iii. 43, 48, 438, n. ; 
iv. 236 

Canonries, iii. 17 

suspension of, iii. 119 
Canons of a cathedral, iii. 17 

of descent prior to 1st January, 
1834..i. 394, n. 
since 1st January, 
1834..i. 394—429 
Canute, King, ii. 439 

Capacity of guilt, iv. 107 

to purchase or convey— see 
Alienation — Convey- 
ances. 

Cape, grand, iii. 699, n. 

Capias ad audiendum judicium, iv. 324 
ad respondendum, iii. 392 
ad satisfaciendum, iii. 681 
against married woman, iii. 682 
alias and plurics, iv. 467 
in withernam, iii. 338, n. 
on indictment, iv. 463, 467 
on informations, iv. 473 
utlagatum, xv. 468 

Capita, distribution per, ii. 223, 226 
succession per, i. 410 

Capital punishment, i. 148 ; iv. 94, 93, 
100, 103, n., 336, 
332, n., 604, 607 
frequency of, for- 
merly, iv. 103, n. 

Capite, tenants in, i, 190, 201, 214, 240, 
474 

Capture and recapture, ii. 18 
Caput lupinum, iv. 468 
Cards, iv. 332 

Carnal juxowledgc^of females, iv. 169, 
iii. 287— 

' itairiCT, ii. 

Carriers* 83 , 

Carriers by land, ii. 85 ' ^ 

by8ed,ii.;87 o 
railway companies as, t6. 

Carrying away and stealing goods, iv. 
197 


Cart- bote, i. 262 
Carucffi averia, iii. 361 

Case, action on the, iii. 478 
out of chancery, iv. 64 
settled by justice, iv. 418 
special, iii. 182, 638, 662, 664, 
673, n., 716; iv. 326 
concurring in, on behalf 
of lunatic, ii. 334, n. 

Casters, assaulting, iv. 347 
Castigatory, iv. 337 
Casting an ensoign, iii. 699, n. 

Castles, ii. 320 

Castration, iv. 163 

Casts, copyright in, ii. 41 

Casu consimili, writ in, iii. 420, 478, n. 

Casual affray, iv. 139 

ejector, iii. 71 1. 713, n. 
poor, iii. 179, 181 
Catalla, i. 286 
Cathedral Acts, iii. 14, 118 

churches, iii. 14, 117 
preferments, iii. 27, n. 

Catholic Emancipation Act, iii. 63, ; iv. 
603 

relief, iv. ib. 

Cats, antient law as to, ii. 7, n. 

Cattle, contagious diseases among, iii. 
286, n. 

cruelty to, iv. 363 
impounded, iii, 363 
malicious injuries to, iv. 223 
stealing, iv. 204 
trespass by, iii. 316 

^Causa jactitationis matrimonii, ii. 233, n. 
Cause, challenge for, iv. 308 > 

Causes of action, joinder of, iii. 604, n. 

Caveat against institution of a clerk, iii. 
332 

against marriage, ii. 267, n. 
against patent, ii. 32 
against probate, ii. 208 
emptor, ii. 76 

Celebration of marriage, compulsory, ii. 
253, n. 

Celibacy, vows of, iv. 238 . 

Cepaorship of the press, iii. 297^ n. 
0^fn8U8 of 1861* vi. 188| 

CentenariuB, 1 130( “ • ^ ' 

Centeni, iii. 393, n. 

Centesimse, ii. 90 
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Central Criminal Court, i. 132, n. ; iv. 
392, 395 

removal of indictment or 
inquisition to, iv. <371, n., 
388, n., 392, 395, 437, 
n., 444,457, 467, ii.,471, 
472, 472, n., 474, n., 482, 
n., 483, n., 520, n. 

Cepit et asportavit, iv. 197 
Certain services, i. 191 
Certainty in indictments, iv. 447 
of punishment, iv. 104 
Certificate for costs, iii. 674 

of appointment, ii. 176 
of attorney, iii. 326 
of character, iv. 350 
of conformity, ii. 172, n. 
of conviction, iii. 639, n. 
of dismissal of charge before 
justices, iv. 417 
of engineers in steamers, iii. 
264, n. 

• of lunacy, iii. 228 
of naval service, iii. 264 
of settlement, iii. 169, n. 
of ship master, iii. 264 
to kill game, ii. 21. 
trial by, iii. 610 

Certificated special pleader, iii. 327 
Certified copies, false, iv. 304. 

Certifying place of worship, iii. 58, 59, 
60. 

Certiorari, removal of replevin by, iii. 
707 

writ of, iii. 401, n.; iv. 29, 
382, 387, 395, n., 399, 
469 

when it issues to remove in# 
^ dictments, iv. 387, 469 

Cession of benefice, iii. 36, 75 
Roman law of, ii. 147 
colonies gained by,**i« 104, 105 . 


Challenge propter delictum, iii. G27 ; 
iv. 507 

to fight, iv. 338 
to array, iii. 622 ; iv. 507 
to the favour, iii. 623 
to the polls, iii. 624 ; iv. 507 
Chamberlain, Lord, licence of, as to 
theatres, iii. 308 

Chambers, practice before a judge at, 
iv. 2 

practice before a vice-chan- 
cellor at, iv. 60 
Champerty, iv. 317 
Champion, iv. 498 
Chance medley, iv. 138 

when excuse for crime, iv. 114 
Chancel, iii. 69, 449, n. 

Chancellor, the lord, iii. 414 — 430 
killing, iv. 242 
guardianship by 
appointment of, 

ii. 325 

precedency of, ii. 
636, n. 

speaker of the 
House of Lords, 
ii. 396. 

Chancellor of a diocese, iii. 14 

of the Exchequer, ii. 477 
of the duchy of Lancaster, 

iii. 464 

of the university, iv. 406 
vice, iv. 460 

Chancellor's court at Cambridge, i. 68 ; 

iii. 469; iv. 406, n. 
at Oxford, i. 68, n. ; 
iii. 469 ; iv. 406 
Chancery, high court of, iii. 414, 427 

iv. 44, 578 

common law seal, iii. 417, n. 
common law side of, iii. 416 
equity side of, iii. 415, n., 
418 


Cestui que trust, i. 378-, ' V. • 
vie,.i.;2H’. 

Chains, hanging iii^iV..J|58 

Challenge for cause, iv, , V - 
de medictate lininiyte 
peremptory, iv. 
to jurors, principsf, M 
propter honoris remi 

defectum, .|fl 

afTectum, ilL' 
iv. 507 


original writ out of, i 
419 o 

origin of the name 

proMedingiby||i|| 
Change in firm, effect of, on gw 

ii. 105 

of venue, iii. 595 
itoiannel Islands, i. 103 ; ill 269, 

iii. 114, 120, 121, 123 
p' -'^F.',^ee, iii. 116, n. 

mere, iii 116 
of ease, iii* ,114 
parochial, iii ih. 
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Chapels, private, iii. 114 

proprietary, iii. 115 
public, iii. 114 
Chapter, dean and, iii. 16 

Character of servant, ii. 248 ; iii. 494 ; 
iv. 350 


Chattels, personal, i. 287 ; ii. 2, 9 

S erty in, ii. 10 

. i. 172, n., 286, 287 ; ii. 2 
subject to law of perpetuity, 
ii. 13 ■ 

Cbaud medley, iv. 138 


Chargeable lunatics, iii. 227 

paupers, iii. 169, 179 
Charge in equity, i. 257, 383 ; iii. 671 
on benence, iii. 99 
to the grand jury, iv. 440 | 

Charging real estate with payment of , 
debts, i. 436, n. 
stock in execution, iii. 690 
Charitable corporation, iii. 193, 194, n. 

information in chancery, iv. 
60 


Cheap (or parliamentary) trains, iii. 
289, n. 

Cheating, iv. 344 

at play, iv. 355 

Chelsea Hospital, ii. 615 
Chemists, iii. 317, 322 
Cheque, crossed, ii. 115, n. 

Chester, county palatine of, i. 133 ; iii. 
464, n. 


legacies, iii. 203 
Trusts Acts, iii. 197 
trusts, iii. 195, 201 
uses, i. 256, 466, 603 ; iii. 

193 


Charities, laws relating to, iii. 193 — 
212 

jurisdiction of the Courts of 
Equity as to, iii. 291 ; iv. 
66 


Charity commissioners, iii. 197 
Charles T...ii. 451 ; iv. 598 
ll...ii. 451; iv. 600 
Charts, Magna^see Magna Chahta. 

de Foresth, i. 676 ; iv. 584 
Charter house, iiL 138 

or deed, i. 487 ; ii. 237 
of Bank of England, iii. 331, 
335 

of College of Physicians, iii. 
812, 313. 

of incorporation, iii. 133, 142, 
143 


party, ii. 87, 133} ^550.r 
Charterer, ii. 138 
Chase, i. 678 

Chastisement, iminoJerate, iv. 137 
Chast^J^eide in defence of, iv. 

Ch^JlP^Imvicts a^ IS. 240, . 

Chattels, i. 286 ; ij«2^ 

assignment ofi il, 48 

j^ftof,ii.46 - 
incorporeal, ii. 9 ■ 


earl of, ii. 468 

Chief clerk of vice chancellor, iv. 60 
constable, ii. 673, n., 677 
justice, iii. 412 
rents, i. 684 ; iii. 356 

Child, abduction of, ii. 306 ; iii. 555, n. ; 
iv. 154 

and parent, law of, ii. 295 
abusing, iv. 173 
committing crime, iv. 108, 109 
duty of, towards parents, ii.308~- 
see Parent. 

illegitimate, il 295, 296, 309 
in womb, i. 143 
legitimate, iL 295 
marriage of, ii. 306 
property of, ii. 307 
stealing, iv. 177 

Cbiltem hundreds, ii. 396 

C(|ina trade, i. 117, n. ; iii. 260 

Chirograph, i. 489, 570 ^ 


Chivalry, court of, iii. 459, n. ; iv. 393 
tenure’ in, i. 193 

’..abolished, i. 209 


p 'Chlorofocra, iv.i^ ' . 

Choice between 4ir5h^W, lift 

of ass^^Eg^'ii^ahkiruptcy, ii. 

, iii. 12, n« 

,11.11, 12,45, W,. 

urial, iv. 145 ’ 

OjUrts— see Ec3LtfBia0^|iA\ 
Courts. 
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Christiiin r^igion, denying, iv. 284 

part of law of Eng- 
land, iv. 286 

Church, authorities in, iii. 2 

building Acts, iii. 110, 116 
Burglary in, iv. 189 
compulsory attendance at, iii. 
64 

discipline Act, iii. 16, 37, n. 
doctrines of the, iii. 45 
endowments and provisions of, 
iii. 66-112 

estate commissioners, iii. 104, 
117, n. 

extensions of establishment of 
the, iii. 113—124 
lands, iii. 66 
marriage in a, it. 264 
rate, recovery of, iii. 41, 449 
reforms in the, iv. 605 
repairs of, iii. 41, 70, 449 
service, iii. 46 

. services for certain days 
abolished, iii. 47, n. * 
wardens, iii. 40—43, 132, n., 
166* 

in London, iii. 43, n. 
yard, iii. 69 

Churches, }>arish, i. 122 

riotous demolition of, iv. 330 
Cider, iii. 305 

Cinqp ports, ii. 390, 521, n., 564, n. 

courts in, iii. 464, n. 
salvage in the, ii. 564, n. 
Circuits, i. 132 ; iii. 430, 433 j iv. 393 
Circumspecte agatis, iii. 445 
Circumstantial evidence, iii. 644 
Circumstantibus, tales de, iii. 629 
Citatif'n, ill 450 
Cities, representation of, ii. 348 
City, definition of the term, i. 128 

Civil and criminal injuries, i. 142 
courts of record, iii. 395 
death, i. 146, 261 
disabilities of marriage, ii. 256 
. division of England, i. 126 
government, ii. 331 
lOjuries, Iii. 350—472 
law, i. 8, 12, 17, 63, 65,07; iii. 
474; iv. 390 

incorporations, lit. 130, 150 
liberty, ii. 4$4. 

JJst. 1^537, 6ai<p*004 ; 
Jpl6a8,iii.350 - 
'l^bjection, iv. ^5 


Civilians, computation of degrees by, ii. 
209. 

Claim of conusance, iii. 469, n., 470, n. ; 
iv. 406 

to vote at elections, ii. 377 
Claims by the crown, limitation of, iii. 
568 

Clarendon, Constitutions of, iv. 886, 583 
Clausum fregit, iii. 514 
Clementine Constitutions, i« 65 
Clergy, the, iii. 2. 

their introduction of the civil 
law, i. 12 

benefit of, ii. 631, n. ; iii. 4, n. ; 
iv. 524, n.— see Benefit of 
Clergy. 

exemptions of, iii. 4 
not eligible to House of Com- 
mons, ii. 881 

Clericum admittendum, writ ad, iii. 
705, n. 

Clerk, chief, of vice-chancellor, iv. 60 
deprivation of, iii. 37 
induction of, iii. 30 
institution of, iii. t6. 
not a servant, ii. 243, 244 
of parliament, li. 402 
of the market, court of, iv. 403 
of the peace, iii. 159; iv. 399 
parish, iii. 43 
presentation of, iii. 27 
residence of, iii. 33 — 85 
Clerks, attorney’s, iii. 326 

in the chancery, iii. 420 
larcenies by, iv. 213 
why so called, i. 11 
Clients, iii. 886 

Clipping the coin, iv. 245, 273 
Close, breach of, iii. 514, 515 
rolla, i. 626 
writs, i. t6. 
writ of right, i. 229 

Closing of evidence in a chancery suit, 
iv.67 c ♦ 

Cldb, liability of membera of, ti. 99, n. 
Coa^utdriiliL 12, n. 

Coal mines, firing, iv. 187 
Coast guard, ii. 620, n. 

. trade3.,261, n., 265, 269 

' . oif India, iii. 260 

Coat armdil^i'marshalling of, iii. 460, n. 
CockBghting, iv« 364 
Code of ifustinian, i. 64 
of Theodosius, i. i6. 
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Codicil, i.5D7; ii. 202 

Coercion by husband, ii. 284 j iv. 116 

Cognuti, i. 417 

Cognizance, claim of*— see Conusance. 

claim of, by University 
Courts, iv. 406 
fine sur, &c., I 570, 571 
in replevin, hi. 708 
Cognizee of a fine, i. 569 
Cognizor of a fine, i. ib. 

Cognovit actionem, iii. 664, 668, n. 

when void, ii. 182 
Coif, degree of the, iii. 383, n. 

Coinage, prerogative as to, ii. 542, 569 
Coin, copper, iv. 273 
decrying, ii. 544 
defacing, iv. 275 
exportation of, iv. 275, n. 
foreign, iv. 276 
. gold, iv. 272 
melting, iv. 275, n. 
offences relating to the, iv. 271 — 
277 

silver, iv. 272 

treasons relating to the, iv. 
247, n. 

Coining, iv. 234, n., 271—277 
Coke, Sir £., i. 51, 53 ; iii. 423 
upon Littleton, i. 53 
Collateral inheritance, i. 420 
warranty, i. 496 
Collatio bonorum, ii. 225 
Collation to benefice, iii. 80, 71 
Collative adtowson, iii. 72 
Collecting debts by official assignee, ii. 
176 

the assets, lit 216 
poor rate, iii. 187 
College leases, i. 76, 478 

of Doctors m Laws, iii. 450, n. 
of Physicians, ui. 130, 149 
^ of Surgeons, uL 130 V . 

Colleges; iii. 131, 150 H , 

co(»yr^bt of, in(!iert»lq works. 

Collegia, HL 128 
Collegiate churchel^:!iL 
Collusion with banket; Ii 182 
Colonial Bttornies,iii. 328 ; / 

bishops, i. 105, hi' " ^ • 
land and emigration Ibotninis.^ 
sioners, iii. 294, m i 


Colonial ordination, iii. 14, n. 
slavery, i. 1 1 1 
voyages, iii. 295 

Colonies, i. 103 

Acts relating to the,ii. 108, n.,* 
110,n. 

appeals from, iii. 429, n. 
secretary for the, ii. 477 
trial of offenders on the seas 
in, iv. 392, n. 

Colonizing, right of, i. 161 
Colour in pleading, iii. GOO, 

Combat, trial by single, iv. 497, 579 

Combination to raise wages, iv. 321 

unlawful, oath not to dis- 
cover, iv. 281 

Comes, i. 130 
Comites, i. 178 ; ii. 625 

Commencement of operation of statutes, 
i. 78 

Commendam, livings in, iii. 37 ; iv. 257 

Commerce, sovereign the arbiter of, ii. 
537 

Commission, assent to bill by, ii. 403 » • 
high court of, iii. 444, n. 
of appraisement, iv. 83 
of array, ii. 608 
of bankruptcy, ii. 163, n. 
of charitable uses, iii. 193 
of gaol delivery, iii. 433 ; 
iv. 395 

of lunacy, ii. 532. 
of nisi priuB, iii. 433 
of oyer and terminer, iii. 

433; iv. 394 
of review, iii. 442, * 

of the peace, ii. 663 ; iii. 

I 6 O 4443 ; iv. 394 
to examine witnesses, iii. 
632 

Commissioners, copyhold, i. 650 

Clauses Act, iii. 133, n. 
charity, iii. 197 
ecclesiastical, iii. 104, 

117 

estate, iii. 117 

^ ' for administering the 

poor laws, ill, 172 
fbr affairs of India, i. 

its 

for btffiding’ new 
chuichei,iii. 116 


8 S 2 
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Commissioners for reduction of national 
debt, iii. 205, n. 
inclosure, i. 665 
in lunacy, iii. 230 
of assize, &c., iii. 430 
of audits, iii. 207 
of bankruptcy, ii. 147 
of education, iii. 214, n. 
of emi^ation, iii. 294 
of excise, iv. 410 
of inland revenue, ii. 
595 

of land revenues, ii. 
555, n. 

of northern lighthouses, 
iii. 270 

of oyer and terminer, 
iii. 483 i iv. 391 
of patents, ii. 28 
of railways, iii. 290, n. 
of sewers, iii. 461 
of stamps — see Inland 
Revenue. 

of turnpike roads, in. 
252 . 

of woods ^d forests, ii. 
555, n. 

of works and public 
buildings, ii. ib, 
tithe, i. 650, n. 
to take an answer, iv. 
57, n. 

Commitment and bail, iv. 419, 433 
of a bill, ii. 400 


Coinmittal of prisoners to house of cor- 
rection, iii. 235 

Coinmiitee, ]'adicial, of privy council, 
ii. 479 

of elections, ii. 394 c 
of lunatics, ii, 534; iii, 232 
of parliament, ii.394, 400 
select, ii MO 
of the whole house, ii. ib, 
of ways and means, ii 570 * 


Commonable beasts,! 658,; iii, 527 
^^monalty, ^e, il 633—639 

Common appendant, i. 658 . .. v 

approving, i. 663 
appiirten*^ i 659 / 
assent of tiS 
barratty^ iv. . , 
jofvlOih , 

I eotiirt;bf/i! 

dift«rb4nee df^ Hi. 597# 528 
Pieldilnchs|^Ac<^i004 



Common form, proof of will in, ii. 205 
208 

fund of a union, iii. 179, n. 
gaming houses, iv. 353 
inclosure of, i. 668—666 ; iii. 
528 

in gross, i. 660 
in the soil, i. 662 
informer, iii. 551, 575 
injunctions, iv. 46, n. 
innkeeper, ii. 83 
jury, iii. 617 

law,i. 10,41,45,82; iv. 568 
lodging houses, iii. 286, n. 
nuisance, iv. 350 
obstructing! iii* 528 
occupancy, i. 454, 455 
of estovers, L 662 
of pasture, i. 658 
of piscary, i. 661 
of shack, i. 660 
of turbary, i. 661 
pleas, court of, i. 16 ; iii. 408 
possibility, i. 833 
prayer, speaking against the 
book of, iv. 288 
recoveries, i. 253, 462, 576; 
iv. 590 

sans nombre, i. 661 

scoH Iv* 357 

aeijeant of ^ndon, iv. 396 
surcharge of, iii. 528 
tenant in, i. 855 
vouchee, i. 577 
without stint, 661 ; iii. 528 

Common Law Courts, iii. 278 

Procedure Acts, iii. 468, 
n., 585 


Commons, i. 656.. 

Houae of, ii. 832, 347; iv. 

; 835— see Par- 

liament. 
separated from the 
lords, iv. 589 

Commanicatfons, privileged, iii. 493 

llC^munipiit^ goods, i. .158 
n. 

Commumon <^titihea, iii. 90— 94 

Gomi^nim:A<^:tl802 iii. 148, 389 
' H. 899, n. ; iii. 

,13<, n. 


Comfianyy ibiids of directors of, iii. 
. V' 142, n. 

joint stock, ii. 98, 128 ; iii. 
143, 333,334 
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Companyi limited, iii. 14d 
unlimited, iii. ib, 
winding-up of, iii. 146 

Compassing the death of the sovereign, 
iv. 236 

Compassionate allowance to bankrupt, 
il 173 

Compel celebration of marriage, suit to, 
li. 263, n. 

Compensatio, iii. 698, n. 

Competency of master or mate, certi- 
. * ficate of, iii. 264 
of witness, iii. 634 

Complaint before a justice, iv. 416, 426 
Complete specification, ii. 29 
Composition deeds, ii. 189 
real, iii. 86 

Compound householders, registration of, 

ii. 379, 380 
larceny, iv. 207 

Compounding of felony, iv. 313 

of informations, iv. 314 
of misdemeanors, iv. ift. 
Comptroller of the hou8ehould,iv. 406, ii. 
Compulsion, excuse of, iv.ll6, 117, 119 

Compulsory admittance, I 644 
reference, iii. 373 
Compurgators, iii. 460, n., 676 

Computation of consanguinity accord- 
mg to civilians, 

ii. 210 

according to ca- 
nonists, li. ib, 
time» i. 288 
Comyn*8 Digest, i. 63 
Concealing a birth, iv. 364 
treason, iv. 249 
treasure trove, iv. 283 
Concealment, fraudulent, of deeds,. 6:o., 
• iV.280 ,, 

inapolic3^;jh;37 

Conception, latest tim^ Of rarth kNr, ' 
ii‘298 

Concessit, fine sur, i. 671 
Conclusion of deedil| i,. 49i' ' ' i 

Concord "of a fii\e, V ' 

Concurrent considetation, ii. 60 ^ 

jurisdiction of sujleHorana 
county court, iih899, 
leases, iii. 101 
writs of summons, iii. 688 


Condemnation as prize, ii. IS 
Condition, breach of, i. 304, 307, n • 
309 

estate upon, i. 303, 494 
express, i. 304 • 
illegal, i. 308 
im^ied, i. 303 
impossible, i. 308; il. 64, 
107, 108 

in deed, i. 306, 494 
of bond, ii. 107 
precedent, i. 304; ii. 64 
repugnant, i. 308 
restraining alienation, i. 476 
subsequent, i. 304, 308 
waiver of, i. 300 
Conditional fees, i. 246 

limitation, i. 306, 307 
pardon, iv.626, 536, 636, n., 
669 

surrender, i. 645 

Conductors of public carriages, Ui. 289 
Confectioner, iii. 307 
Conferring a living, iii. 27 
Confession and avoidance, pleadings in, 

iii. 699 

or default, judgment by, iii. 
664, 666 

of indictment, iv. 479, 613. 
Confesso, bill taken pro, iv. 63, n. 
Confessor, Edward the, his laws, iv. 681 
Confirmatio Chartarum, ii. 487 
Confirmation, statute of, i. 201, 630 
implied, i. 631 
of bishop, iii. 6, 8, 9 ; iv. 
266 

Confiscation of property on attainder, 

iv. ^39 ' 

revenue from, il 67v 
Confusion of goods, ii. 24 
Cong6 d'6Ure, iii. 8, 9, 17 ; tv. 682 
Congregation, disturbing, iii 68 
Couies, beasts of warren, i. 679 ; iv. 366 
Coi^ugat rights, restitution of, ii. 263> n. 
Coi^firation, iv. 289, 698 
Conquest^ colonies gained by, i. 106 

NojLtHAOy i 390 ; ii. 439 ; iv. 

dandii.94 , 
Wales,l86,itf 
fechfikud mdihing of . the . 
ternti, I f 89, '426 ' 
Consanguinity, ii. 210, 2^8 ' 

' ^ Tal>le of, ii. 210 
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Conscience, courts of, iii. 895 
Consecration of tithes, iii. 82 

of bishops, lii. 6, 0; iv. 
• 265 

Consent ot crown to corporation, iii. 
133 

rule, iii. 712 
where void, ii. 182 
Consequential contempts, iv. 419 
damages, iii. 482 

Conservatories, injuries to, iv. 223. 
Conservators of the peace, ii. 663 ; iv. 
372, 425 

Consideration of a bill or note, it 123 
of a contract, ii. 59, n., 
60 

of a deed, i. 505 
of a guarantee, ii. 104 
Consideratum eat per curiam, iii. 665 
Consignee of goods, ii. 49, 83 
Consignor of goods, ii. 49 
Consistory court, iii. 11, 440 
Consolidated fund, ii. 600, 601 
Consolidation of parishes, iii. 174 

Consort, queen, ii. 461 

the late Prince, ii. 466 

Conspiraev, action for, iii. 497 ; iv. 318, 
321, 426 

to murder, iv. 320 
Constable, ii. 672 

actions against, ii. 67 4 ; iii. 
576, n. 

appointment of, ii. 675 
chief, li. 677 

county, ii. ib. * 

exemptions from serving as, 
ii. 676 

high, i. 129; ii. 672, 673 
lord high, li. 636, n. ; iii. 
403, 459, n. 

metropolitan, ii. 665, n. 
parish, ii. 675 
power of, to arrest, iv. 428 
petty, ii. 678, 675 
special, ii. 67$ 
Constabulary, county, ii. 677 

Constiliption, English, i. 88| 148 { ii. 
841, m 
•of India, i/H7 

Constitiitiopiyof ClttCBdon^ Ui» 421 1 iv. 
58 $ ^ 

Condtiiwon of conhncti, H, 6j$ 

, of deeds,!. 508 


Construction of devises, i. 609 

of royal grants, i. 627 
of statutes, i. 72 
of wills, i. 609 

Constructive contempts, iv. 420 
loss, ii. 132 
treason, iv. 234 

Consummation of the estate by curtesy, 

i. 271 

Contagious disease, iii. 284 ; iv. 357 

among cattle, iii. 

286^n. 

Contempt against the royal palaces, iv. 
269 

against the sovereign’s eccle- 
siastical supremacy, iv. 269 
against his title, iv. 269 
of court, iii. 372 ; iv. 3, 52, 
419 

Contempts, miscellaneous, iv. 249, 283 

Contenement, iv. 530, n. 

Contentious probate or administration, 

ii. 207 

Contiguous beneOces, iii. 36 

Contingency, with a double aspect, i. 

333 

Contingent interests, alienation of, i. 

476 

legacy, ii. 221 
remainder, i. 334, 339 
uses, i. 368 

Continual claim, i. 518 

Continuing actions, iii. 483 

considerations, ii. 60 

Continuance, pleas puis darreign, iii. 

604 

Continuances, iii* 604, n. 

Continuing nuisance, iii. 485 

Contra formam statuti, iv. 457 
pa«em, irXb, 

Contrictf aetfonaon, iii. 477 
' as to land, iv. 44 
breach of action for, iii. 477, 
545 

by an aien^ ii. 65 
by deed, i. 488 1 ii. 54; iii. 

liy ao infant, ii. 62 
by a lunatic, ii. f 5. 
by married woman, it 63, 281 
by persona under duress, ii. 03 
capacity of persons to, ii. 62 
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Contracti concurrent, or continuing, il 
60 

' condition precedent in, ii. 6^ 
consideration for, ii. 60 
construction of, ii. 63 
definition of, ii. 54i, 66, n. 
executed, ii. 58 
executory, ii. tfr. 
expounded by usage, i.502,n. 
express, ii. 57 ; iii. 545 
illegd, ii. 64 
implied, ii. 57 ; iii. 545 
in market overt, ii. 72. 
merger of simple, in deed, i. 
488 

parol, ii. 55 

of bailment, ii. 79 j iii. 548 
of bills and notes, ii. 112, 524 
of bonds, ii. 106 ; iii. 549 
of charter parties, ii. 138 ; iii. 
550 

of insurance, ii. 126; iii. 550 
of ffuarantee, ii. 103 ; iii. 549 
of loan of money, ii. 88; iii. 
548 

of marriage, ii. 254 
of partnership, ii. 98 ; iii. 548 
of sale, ii. 68 ; iii. 547 
secured by penalty, ii. 110 
simple, ii. 55 ; iii. 572 
social, i. 30 
specialty, ii. 54 
stamps on, ii. 62, n. 
verbal, ii. 55 
wapanty on, ii. 76 
written, ii. 55 

Contracts, within the cognizance of the 
courts of law, 
iii. 545 

of the courts of 
admiralty, iii. 
456 

Contribution to common fund of an 
union, iii. 179, n. 
from co-surety, ii. 106 
to AVWage, ii. 1 28,. 

Contributories, iii. 147 ' 

Contribuijh^-bo^ughs, ii. 348 
Control, Board of,'4. 113 . \ ' 

Controllers of the himisp#, iii« 417, n* 
Contumace dapiendo^^wrUpf, iii. 452, 

Conusance, claim ofr iii. 460, n., iW, W 
6U;iv.406 

Convening parliament, ii. 336 ; iv. 603, 
Conventicle Act, iii. 56 


Conventicles, irregular, iii. 60 

Convention as to fisheries, with United 
States, iii. 277 
of peers, ii. 474 
parliament, The» ii. 337 * 

Conventions with France, United States, 
and Denmark, as to the extradition 
of criminals, iv. 428, n. 

Conversion of goods, iii. 539, 541 
fraudulent, iv. 215 

Conveyances, i. 165, 486 

Acts to facilitate, i. 702 
at common law, i. 511 
by aliens, i. 482 
by attainted persons, i. 
477 

by corporations, i. ib, 
by idiots, i. 480 
by infants, i. 481 
by insane persons, i. 480 
by married women, i. 481, 
565 

by matter of record, i. 
512, 622 

by tenants in tail, i. 565^ 
by trader to defeat credi- 
tors, ii. 156 
by the crown, i. 625 
by water, iii. 293 — 296 
of copyholds, i. 640 
origin of, i. 165 
practice as to preparingr 
i. 491, n. 

to uses to bar dower, i. 
281 

under the statute of uses, 
i. 537 

Conveyancing, system of, i. 511 

Conviction, iv. 519. 

becoming mad ttfter, iv. 
ill. 

before a magistrate, iv. 417 
forfeiture on, iv. 544 
former, iv. 528. 
summary, iv, 377. 

Convict prisons, directors of, iii. 240 

Convicts, sentenced to penal servitude, 

‘ iv. 531 — 536. 

^ tickets of leave to, iv. 586, n. 
where confined, iiii 340, n. 
CoAvdcation, ii. 544^46 ; iii. 11 
Co/>^oWnejrsbipi.in goods^iuH 
Coparcenary, i. 351 ■ 

Coparceners, i. Oh • 

Co-partnership, ii. 98 
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Copies, copyright in, ii. 41 
Copper coin^ iv. 274 
mines, ii, 569 

Copy, proof by, iii. 642 

Copyhold, ii 198, 219, 631-654 
Acts, i. 650 

admittance to, i. 641, 643 
alienation of, i. 640 
commissioners, i. 650 
commutation of, Ones, &c., 

* L ib, 

conveyance of, i. 640. 
descent in, i. 226, 632, 640 
devise of, i. 647 
dower in, i. 634 
equitable interests in, i. 649 
enfranchisement of, i. 226, 639 
entail in, i. 633 
estate, assets in the hands of 
heir or devisee, i. 638 
execution against, i. ib. 
extinguishment of, i. 226, n., 
639 

fines, heriots, &c., in, i. 227, 
635 

forfeiture of, i. 227, 635 ; iv. 
538, n. 

for life or years, i. 632 
free bench in, i. 634 
land, execution against, iii. 
689 

liability of, to payment of 
debts, i. 638. 
license to demise, i. 640 
mortgage of, i. 645 
of inheritance, i. 226, 633 
partition of, i. 349, n. 
quit rents in, i. 635, 684 
rents of assize in, i. r5. 
surrender of, i. 641, 642 * 

I title to, i. 640 
vote for the county in respect 
of, |i. 368 

waste committed on, i. 634 
Copyholders, formerly villeins, i. 224 
Copy of dej^tions, tight to, iv. 437| 

indictment, iv. 5(Hf 
ptoof by, iii. 642 
Copyright, ii. 9, 84, 40 
. AcM, ii.41 
• assignment of, ii. 38 

* di epmman' lawi ii# 

* by'^sumte, ii 86 h 
dura^ of, ii. i5# i 

* loOringompntaf, il, 88r iU* 

*544 


Copyright, international, ii. 41 

is personal property, ii. 36, n. 
in the colonies, ii. 37, n. 
registration of, ii. 87 
right of foreigners to ac- 
quire, ii. 34, n. 

Corn, adulteration of, iv. 345 
may be distrained, iii. 361 
stacks of, firing, iv. 183, 186, 
223 

stealing, iv. 103 
Cornage, tenure by, i. 205 
Cornwall, duke of, ii. 469 
mines in, ii. 569 

Corodies, i. 656, 657y n. ; ii. 551, n. 
Coronation, by whom performed, iii. 13 
oath, i. 91 ; ii. 411 
Coroner, ii. 655; iii. 159 

court of the, iv. 403 
duties of, li. 658 
for a borough, iii. 159 
for a district, ii. 657 
local jurisdiction of, ii. 659 
removal of, ii. 658 
remuneration of, ii. 662 

Coroner’s inquest, il 658—660 ; iv. 
438 

power to admit to bail, iv. 
435, n. 

Corporate body— see Body Corporate. 
counties, i. 137 
name, iii. 184 

Corporation Act, (13 Car. 2,) iii. 55 
Corporation, i. 128, 362, 460$ iv* 601 
aggregate and stfd, iii. 96, 
128 

alienation by, i. 478, 479 ; 
iii. 96 

bond tO} iiL 140 
by' prescription, iii. 132 
civil and eleemosynary, iii. 
, 130 

ecclesiastical and lay, iii. 

f6, « 

how created, iii. 182 
how dissolved, iii. 151 
\ how sued, iU. 135 

how eiiitiKiriih 146 

* lndl«ttniversitiet,iii« 181 , 
150 . : 

iu€identaofd,iii.l35 — 141 
nature or ds^ition of a, 

m. 12? 

Miinicikd, i* 128, 478$ iii* 
130, 156-164 
officers, iii. 139 
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Corporation of LondoDi Hi. 152 
origin of) iii. 127 
purchases hy i* 477 
rights* capacities and in* 
capacities of, iii. 135 
sale of land to a, i. 477 ^ 

Corporeal hereditaments* i. 175 
Corpse stealing* iv. 202 

Corpus Juris canonic!, i. 66 
civilis, i. 64 

Correction* house of, iii. 234 

of apprentice, ii. 246 
of servant, ii. 247 
of wife, ii. 277 

Corrosive substances, iv. 165 

Corrupt perjury, iv. 322 

Practices Prevention Act, ii. 
390 

Corruption of blood, i. 446, 451 ; iv. 
248, 489, 543, 563 

Corse present, iii. Ill 
Corsned, ordeal by, iv. 496 
Costs, Hi. 671. 

in cases of elections* petitions* 
iii. 395 

disallowance of, in certain cases, 
iii. 674 

double and treble, abolished, iii. 
671, n. 

in dower, iii. 701 
from executors, iii. 4R3, 673, n. 
in frivolous actions, iii. 673, 674 
in mr, iii. 679 
in mandamus, iv. 8 
in quarc impedit, iii. 705 
in replevin, iii. 709 
of prosecution* iv. 520 
on proceeding^ before a magis- 
trate, iv. 417 
taxing, iii. 671, 671, n. 
to the defendant, iii. 672 
to and from the Crown, iii. 673, 
n. ; iv. 84 • 

Co-surety, ii. 106 

Couehant, iii. 356 ? * - ' 

Council, borough, Iii. 158, 160' 

greatj* of the realm, ii. 53, 

lord president uf:the, ii. 470 ;v 
privy, ii. 47tf 

Toyal,ii. 47$ ' . 

of conscience, Hi. 418, th' ' 
of India, i. 116 


Council of governor general of India, 
1.116 

Councillors, Hi. 158 

of Crown, ii. 473 
privy, IL 477 

Counsel, i. 17, 19 ; iii. 383, 8^5 

cannot sue for fees, iii. 386 
freedom of speech of* iii. t6. 
for prisoners* iv. 511, 515 
privileges of, iii. 387 
Counterfeiting the coin, iv. 234, n. ; 
272. 274 

the great seal, iv. 226, 
234 

Count in dower, Hi. 699, n. 

or comes, i. 130 
Counterpart, i. 489 
Counties, i. 130 

corporate, i. 137 ; iv. 443 
divisions in* ii. 670 
electors for, ii. 388 
members for, ii. 348 • 
palatine, i. 133, 670 
representation of, ii. 366, 378, 
385, 388 
Counters, 18, n. 

Countries, subject to laws of England, 
i. 85 

Country causes. Hi. 617 

putting one's self on the, iv. 
476, n. 

trial by — see Jury, Trial by. 
Counts in declaration, iii. 605 
County bridges, iii. 243 

constabulary, ii. 677 
coroners, ii, 656 

corporate, ii. 375, n. ; iv. 443 • 
court, L 182, 302; iii. 393; iv« 
575 ^ 

debtors, impntonment of, 
Hi. 400, n. 

’ • jurisdiction in bankruptcy 
of, H. 161, 
. . 165 

a» to legacies, 
ii..2^« n.; 
'ir- HL 898, n. 

r miscellaneous jurisdic- 
tion of, iii. 402, n.' 
(new), iii. 395>*402,'412, 

n., 536, 615,,67S,,m 
^ nnd, &c., Hi 140^ u. 

' Ittt^tic asylums, iih 226 % 

palatine-- see PhftATutE,i. 133; 

Hi. 464 ' • . 

qualification, ii. 366 
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County quarter sessions, iv. 397 
rate, i. 133 ; iii. 191, n. 

Coursing match, iv. 335, n. 

Court, artihdeacon’s, iii. 440 
bail, iii. 409, n. 
barmote, iii. 464, n. 
baron, i. 220 ; iii. 391 ; iv. 572 
central criminal, iv. 388, n., 395, 
444 

Christian, i. 67— see Ecclesi- 
TicAL Courts. 
consistory, iii. 440 
county,!. 132, 302 ; iii. 393—402, 
706— see County Court. 
customary, i. 225 
ecclesiastical, iii. 436, 452 
for divorce and matrimonial 
causes^ ii. 254 
forest, iii. 471, n. 
for the stannaries, iii. 466 
hundred, iii. 392 
ibstance, iii. 453, n. * 
leet, iii. 357, 360 ; iv. 401, 572 
mhrtial, ii. 612 ; iii 498 
military, iii 459, n. ; iv. 393 
of admiralty, iii 453, 456—459 ; 
iv. 390. 

of appeal in chancery, iii 427 ; 
iVi 607 

of arches, iii. 11, 441, 456 
of bankruptcy, ii. 147 j iii 435— 
see Bankruptcy. 
of chancery, iii. 405, 414 ; iv. 31 
of chivalry, iii 459, n. j iv. 393 
of common pleas, iii 385, n., 
408; iv. 585 

of criminal appeal, iv. 526 
of delegates, ill 442, 458 
of divorce, ii. 254, 292 ^ 

of equity, iii. 405, 414 ; iv. 31 
’ of exch^uer, iii. 402 

chamber, iii. 429 
of gaol delivery, iv. 593 
of general session's, iv. 397, n. 
of nigh commission, iii. 444, n. 

. of honour, iv. 393 
of hustings, iii 467, n. 
of insolvencj^, late, il 150, 151 
< of inquiry, ii. 612, n. 
of justice under Alfred, iii 389, 
of King’s Bench— see Queen's 
Bench. . 

of lord high steward^ iv. 382, 
''502 . 

of orphans,' il 327 
of oyer and termbier, iv« 393 


Court of parliament, iv. 379 
of peculiars, iii. 441 
of picdpoudre, iii. 471, n. ; iv. 
403 

of policies of insurance, iii. 
471, n. 

of prize, il 18 

of probate, il 199, 229; iii. 435. 
of quarter sessions, iv. 397 
of queen’s bench, iii. 408, 411, n. t 
iv. 387 

of sewers, iii. 461 
of Star Chamber, iv. 388 
of the clerk of the market, iv. 
403 

of the coroner, iv. 403 
of the duchy chamber of Lan- 
caster, iii. 464 

of the lord steward of the house- 
hold, iv. 405 

of the marshalsea, iii 471, n. ; 
iv. 405 

of the sheriff of London, iii 467, 
n. 

of the sheriff’s toum, iy. 401 
of wards and liveries, i. 197 
palace, iii 471, n. 
payment into, iii 600. 
prerogative, iii. 440, n* 

Courtesy, titles by, ii. 631 

Courts at Westminster, iii. 411 
authority to erect, il 526 
borough, iii 467 
in general, 378—388 
inferior, iii. 391—402 
local, iii. 467, n. 

London, iii. 467 
maritime, iii 436 
not of record, iii. 380 
of apodal, iii. 442 
of asnze and nisi prius, iii. 430 ; 
iv. 394 

of criminal jurisdiction, iv. 370 
of equity, iii. 414— 427 ; iv. 31 
of generid jurisdiction, ill 389— 
435 

of great session in Wales, I 87 : 
111 470, n. 

of J^tlbe, independence of, ii. 

of private op, tpeclal jurisdiction, 
ui, 461—471,1 iv* 404 
of <1* 

6f Pe^ests or conscience, iii. 
. .895, 4i9 

' of the cinque ports» iii. 464, n. 
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Courts of the counticis palatine, i. 134, 
135 ; iii. 464, 678, n. 
revenue from, ii. 558 
superior, iii. 399, 400, 411, 674 
university, iii. 469 ; Iy* 405 
voluntary, iii. 442 

Cousins, first, marriage between, ii. 259 
where peers are so styled by 
the king, ii. 625 
Covenant, ii. 54 

action of, iii. 477 
in a conveyance, i. 498 
lease, i. 523 ; iii. 545 
running with land, i. 498, 
523 

to stand seised, i. 365, 539, 
540 

writ of, in a fine, i. 568 
Covenants as to title, iii. 546 
Coventry Act, iv. 163, n. 

Covert ground, iii. 365 
Coverture, ii. 277— see Marriage. 
effect of, 277—285 
no excuse in treason, iv. 117 
plea of, iv. t6. 

Craven, iv. 499, 502 
Credibility of witness, iii. 634 
Creditor and debtor arrangements, ii. 
188 

grant of administration to, ii. 
210 

opposition of, to discharge of 
bankrupt, ii. 173, 174 
proof of debts by, in bank- 
ruptcy, ii. 167 

protection of, from fraudulent 
sales, ii. 52 
simple contract, i. 435 
specialty, i. 43^ 

Crepusculum, iv. 188 

Crime, iv. 91 

against nature, iv. 175 
committal of, by the sovereign, 
iv. 121 • 
definition of, iv. 89 
distinguished from civil injury, 
i. 142 

prevention of, homicide for, iv. 
134, 136, n. 

Crimen falsi, iv. 225, 316 
Crimes, iii. 350 

division of, iv. 86, 89 • 
nature of, iv. 86 
persons capable of committing, 
iv. 106 


Criminal appeal, iv. 526 

conversation, action for, abo- 
lished, iii. 653 
courts, iv. 378—408 
information, iv. 436—463 • 

law consolidation Acts (1861), 
iv. 877, 898 
lunatics, iii. 229, n. 

Croisades, iv. 584 
Croke’s Reports, i. 52 
Cross bill, iv* 55, 57 

examination, iii. 638 
remainders, i. 358 
sign of, in deeds, i. 501 
Crossed cheque, ii. 115, n. 

Crown— see Ki^o. 

cases reserved, iv. 526 
costs, iii. 407, n. i iv. 84* 
debts, iv. 75 
grants, i. 452. 

hereditary succession and title to, 
i.408, my ih 481, 434, 435, 
453 

injuries proceeding from the, iv. 

. 67 ^ 

injuries affecting the, iv. 72 
lands, ii. 554 
leases, ii. t5., 555 
office, iii. 410 ; iv. 367 

assistant mastership of, 
abolished, iv. 387, n. 
master of, iv. 459 
prerogative of, ii. 482, 620 — 623 
private estates of, ii. 5.56 
property not rateable, iii. 187, n. 

sale of, ii. 73 
revenue of, i], 548 
settlement of the, ii. 456, 458 
« suits against and by, iv. 67—84. 

supremacy of the, lii. 47 
Croupier of gaming-house, iv.*353 
Crying down coin, ii. 544 
Cruelty to animals, iv. 363 
Cucking-stool, iv.,357/ 

Cujus est solum, ejus est usque ad 
coelum, i. 174 

Culprit, derivation of the word, iv. 491, 
n. 

Cultivated plants, malicious inj[urie8 to, 
iv. 223 

stealing, Iv. 206, n. 

Cum testamento annexo, administra- 
tion, ii. 211, 215 a 
Curate, iii. 88 

licence of, iii. ib. 
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Curate, perpetual, ill. 25, 113 
stipend of, iii. 89 
Curator, ii. 320, n. 

Curfew, IT. 580 
burialitas,!! 269, n. 

Curiosity, urorks of, malicious injury to, 
iv. 228 

Current coin, ii. 541 ; iv. 272 
Cursing^ jiy,. 289 
Curtesy/ tenant by, i. 269, 380 
Curtilage, iv. 190 
Custodia legis, goods in, ii. 11 
Custody of child, ii. 328 

of idiots and lunatics, ii« 580, 
531,532; iy. 415 
of ofi^l^era* 434, 531 
of temp^alities of bishoprics, 

ii. 550; iv. 582 
Custom, i. 41, 45, .46, 55 

dower by> L 276 
guardianship by, ii. 327 
neriots by, i. 635, 636 
of borough English, i. 55, 57, 
216 

of gavelkind, i. 55, 57, 217 
of merchants, i. 56 
particular, i. 55 
rules as to validity of, i. 58 — 61 
trial of a, 57 

Customary court of copyholders, i« 225, 
641 

freehold, i. 228, 230, 648, n. 
services, iii. 526 
tenure, i. 228 
Customs, the, ii, 58^ 

Acts, ii. 585 ; iii. 259, n. 
oSepc5s against the, iv. 410, n.« 
• ' of Ldridon, i. 56, 58 ; ii. 226 ; 

iii. 491, 611 

Custos. morum, the Queen’s Bench as 
the, iv. 462. • - 
rotuloruiq, Ii. 663 1 iv.'8Q9 
Cttttuma antique sfVe magnaj il« 583.' 

' pawn et nova, ii. ib, 

mgoeA, ii. 23 
^ Cy^pres, iii. 202 


Damage feasant^ iiii 355, 357,'8^, 516 
' ' <$0 th‘irfjw*perim!. ill 535^^ 

m * 


Damages, action for, ii. 142, 143 ; iii. 
475 

allowed by jury on money 
owed, ii. 97 

from co-respondent, iii. 554 
m dower, iii. 700 
in quare imjjedit, iii. 704 
liquidated, li. 110 
nominal, iii. 481 
on breach of bond, ii. 109 
petition for, in the Divorce 
Court, iii. 554 

Damnum absque iiyurift, iii. 482, 493, 
518, n., 521 

Dane^Lage, i. 43 iv. 573 

Dangerous arms, iv. 337 
, trades, iv. 351 
Darreign continuance, plea puis, iii. 
604 

presentment, assize of, iii. 
531, 543, 580 

Dartmoor, convicts at, iii 240, n. 

Date of a deed, i. 499 
Daughter, defence of, iv. 134 
Day, computation of a, i. 288 
Days in the Terms, iii. 579, 581 
of grace, ii. 116 
of public fast, &e. ii. 116, 121 
Deacon, iii. 2. 

Deacon’s orders, iii. 27 
Dead bodies, refusing to bury, iv. 365 
taking up, iv. 365 
Dead game, ii. 19 
Dead man’s part, ii. 227 
Deaf and dumb, trial of a prisoner, iv. 
478, n. 

Dean and chapter, iii. 16—18 
of the arot^, ill. 1 1, 456 
Deaneries, suppression of, iii. 110 

Deanery, iiL 17 ' 

rural, i. 120 

Dean, forest of, ii. 5^^, n. 

Deans, rural, ill* 19 

Deatlipdvih i. 146^261 

.{by negligence,, action for, iii. 
'.'484- ' ’ 

i|6ttdliig action, iii. 

DmiV of,' iv. 479— 'See Ca- 

P|[bAL PtiMlSUMnilT. 
Dj^^'regiatratidn of, ii. 265 ; iii. 846 
De bono et malo; writs, iv. 395 
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Debt, ii. 142 

action of, iii. 477, 548 
ambassador cannot be prosecuted 
for, ii. 509 
arrest for, iii. 681 
information of, iv. 83 
national, ii. 596 
specialty, i. 433 | ii. 142 

Debtor absconding, iii. 593, n. 

and creditor arrangement Act, 

ii. 188 

liability of, to arrest— see Ar- 
rest. 

Debts in bankruptcy, payment of, ac- 
cording to quantity, ii. 185 
in bankruptcy, proof of, ii. 186 
judgment, ii. 216 ; iii. 671 
liability of heir on, i. 433 1 ii. 

142, 217 ; iii. 573 
not exceeding 20/.«.iii. 684 
of record, ii. 217 ; iv. 75 
on simple contract, ii. 142, 217 s 

iii. 572 

payment of, by executor or ad- 
ministrator, ii. 217 
priority of, ii. ib» 
small, iii. 381, 395, 397, 656, 
684 

Decanus, iii. 17 

Deceased body, anatomical examina- 
tion of, iii. 332 

Deceit, writ of, i. 648, n., iii. 674, n. 

Decern tales, iii. 628 

Decennaries, i. 127 ; iv. 370 

Decima, ii. 552 

Declaration against transubstantiation, 
iii. 57 

by Jews, Quakers, 3rc., 
and’Ropian Catholics, on 
tak^ 00ce, ii. 643 
in ail action, iii 59, 60, 
64, n., 590, 595 j iv« 2, 
n., 322, n. ^ 

in prohibition, iv. 12 
in quAe impedit, iii 702 
in replevin, lit 707 
of bankrupt, il 166 
of Intimacy, il 254 
of rimt to be deemed natu- 
ral born subjecta; ii. 254 
of Title Act, 1 702, 705 
of Urusts, if 378 
of validity of iiiiH|i«ges, il. 

254 ^ 

on taking office, il , 

Declarations, dying, iv, 514 


Declaratory statutes, I 71 

part of a law, i. 85 

Declaring uses of fine or recovery, i. 
582 

Declinatory pleas, iv. 482, n. 

De contumace capiendo, writ;, iv« 452 
Decoying children, iv. 177 
Decree nisi for divorce, ii. 293 

Decrees against privileged persons, iv. 

60, n. r\ 

how enforced, iv. 60 
in equity, iv. 58 
Decretals, i. 65 
Decretum Gratiani, i. ih. 

Decrying the coin, ii. 544 
Dedication, highways' jhy, iii. 242, n. 
Dedimus potestaternii^t of, i. 569 ; ii. 
666, 668 

De donis, statute i^47| 249,255, 323, 

566 , 574 , 63 ^. 1 ^ 

Deed, Acts for shortening language of, 
i. 491, n. 

ambiguity in, i. 507 
attestation of, i. 503 
avoidance of, i. 504 
cancelling of, i. 505 
conclusion of, i. 499 
condition in, I 494 
consideration of, i. 505 
construction of, i. 507 
counterpart of, i. 489 
covenants in, I 498 
date of, i. 499 
definition of, i. 487 
delivery of, I 502 
discharge of, i. 507 
* execution of, i. 503 

forging, iv. 226 ' , 

habendum in, i. 492 
inconsistent clauses in, i. 509 
indented^ i, 488 
. . inter partes, 1 491 

must be written or printed, 1 490 
of release, I 527, 540, 545 
original and counterpart of, i. 480 
or escrow, i. 503 
poU, i. 489 
premises in a, i. 499 
reading of, 1 500 
recitals in, i. 492 ^ 

reddendum in. i. 493 
registration of, i. 621 
rekase of, i. 507*^^ 
requisites of, i* 489 
sealing of, i. 500 • ' 
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Deed, signing of, i. Ift. 
stamps on, i. 490 
stealing, 17 . 206, n. 
tenendum in, i. 492 
to declare or lead uses of, fine or 
. r<ecovery, i. 582 
,, V4>IUntary, i. 506 
warranty in, i. 494 
. where requisite, i. 487 
witnesses to a, i. 503 
De ejeodone firms, writ, iii. 508 
Deer, property in, ii. 5, 6 , n. 
stealing, iv. 205, n. 410 
^De estoveriis habendis, writ, ii. 291, n. 
De excommunicato capiendo, writ, iii. 
452 

Defacing coin, iv. 275 
Defamation, iiL •^4--497 

aiiits for, iii. 445, n. 

Defamatory libels, iii. 297, n., 495 ; iv. 

wora% what are, iii. 491 
Default, Judgment by, iii. 601, 664, 668 
Defeasance, deed of, i. 535 
Defect of understanding, iv. 107 
Defectum, challenge propter, iii. 625 ; 
iv..607 

Defence, equitable, iii. 599, n. 

of self, of children, &c., iii. 
351 ; iv. 138 

Defendant in an action, iii. 586 
in dower, iii. 699, n. 
in ejectment, iii. 715 
in quare impedit, iii. 533, 
699, n. 

in replevin, iiL 707 
" service on, iii. 588 ^ 

Defensive allegation to a libel in the 
spiritual court, iii. 450 
Deferred annuides, iii. 206 
Defilement of children, iv. 175 
Definitive sentence of spiritual court, 
liL 451 

ill 502 

' befornian^ i. 571 ; iii. 507 
; De firangentibus prisonam, statute, iv. 

Degrelhof consan^inity, ii, 210, 258 
. 4 ^ ofliambe&fiii. 13 
. . (^nobility, ii. 623 - 633 
De hasi^^ cb^lniren^i writ^ 50, 52 
De filSlrae replegUo5^' iv» 13# n. 
Dwjdiotft inquirendo/wvit, ii. 530 


De la plus belle, dower, i. 276 
Del credere commission, ii. 77 
Delegates, court of, iii. 443, 458 
Delegatus non potest delegare, ii. 68 
Delictum, challenge propter, iii. 627, 
634 ; iv. 507 

Deliverance, second, writ of, iii 709 
Delivery of a deed, i. 502 

of declaration, iii. 590, n. 
of pleadings, iii. i5. 
of possession, where necessary, 
ii. 50 

of signed bill by attorney, iii. 
328 

De lunatico inquirendo, writ, ii. 531 
Demand, bill payable on, ii. 116, 119 
of money with menaces, iv. 
210 , 212 

Demandant and tenant, iii. 699, n. 

De medictate linguse, jury, iiL 623, n. ; 
iv. 407, 597 

De mercatoribus, statute, i. 316 
Demesne lands, i. 219 ; ii. 554 
seisin in, i. 239 

Demise, i* 521— 523— see Lease. 

of sovereign, ii. 407, 431, 498, 
644 

Demi-vills, i. 129 
Democracy, i. 32 

Demolishing buildings or machinery, 
iv. 830 

Demurrage, ii. 140 
Demurrer, argument of, iii. 607 
b<wk, iii. 606 
general, iii. 596, n. 
in eauity» iv. 53 
joinder in, iii. 603 
judgmenf^on, iii. 607, 664 ; 
iv. 484 

setting down for argument, 
111 * 606 

• ’ special, iii. 596, n., 660 
to a declaration, iii. 596 
to an indictment or informa - 
tiqu, iv. 484 
to a pfoa, iii. 601 
to evideubei iii. 646 
Denial of ChmtHi%. Iv. 286 
Denizen, l 

Denmark#^^jF&$WWUb, iv. 428, n. 
Dentiiltt, iii. n. 

ii. 571-474, 661, n. 
a^li^ef ii. 573 
De odio et atib, writ, iv. 18, n. 
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Departure in pleading, iii. 603 

Depasturing, injury by, iii. 529 

Dependencies, colonial, i. 103 

Deposit of title deeds, i. 310, n. 
societies, iii. 145, n. 

Deposition of witnesses, iii. 633; iv. 56, 
433, 514 

right to copies of, iv. 487, 
507 

De praerogativh regis, statute, ii. 530, 
560 

Deprivation of archbishops and bishops, 
iii. 15 

of an incumbent, iii. 37, 75, 
612, 704, n. 

Deptford Strond, Trinity House of, iii. 
267 

Deputy lord high admiral, iii. 453,*n. 
recorder, iii. 160, n.; iv. 400, n. 
sheriS*, ii. 653 

De rationabili bonorum parte, writ, ii. 
193 

Derby, Earls of, formerly Lords of Man, 
1. 102 { ii. 479 

Dereliction, lands gained by, i, '457 
of property, i. 164 

De retomo habendo, writ, iii. 709 

Derivative or primary conveyances, i. 
527 

settlement, iii. 169 

Descent, 1 . 166, 237, 391 

as if from the purchaser, i. 428, 
429, 432, 489 

between brothers, 1. 421, 444 
breaking the, i 432 
by parucular custom, i« 392 
canons of, i. 894 
cast, iii. 506, 510 
founded oti^niMly on the com- 
mon law, i. ^8 
from the purchaser, i, 394 
half blood in, i. 422, 424, 427 
in copyholds, i. 226, 632, 640 * 
in feuds, i.*184 
inheritance Act, i 393 
of kings of England, ii^ 437— 
452 ^ 

on or aflmr l«t January, 1834, 
i. 394-:^27 
origin of, 1. 167 
or pureme, i* 388 
paternal Hna jpreferte^ L 415, 

per stirpes, i 409 
per oaptta, U 410 
preference of males, i 405 


Descent prior to Ist January, 1834. .i. 
394, n. 

«raccial cases of, i. 428 
Tables of, i. 394, 429 
traced to lineal ancestry, i. 412 
traced from person last en-^ 
titled, as if ne had. been the 
purchaser, when, i. 429, 439 
traced on failure of male pa- 
ternal line, how, i. 418 

Desertion from the army, ii. 613; iv. 
279 ^ 

of family, ii. 802 ; iii. 180 
of wife, ii. 280, 281, n. 292, 
293, 302; iii. 184, n. 

Designs Acts, ii. 41 

copyright in, u.t5, 

De son tort, executor, ii. 214 

Destitute wayfarers, relief of, iii. 

179, n. 

Detached parts of countlCHi, i. 131i n* 

Detainer, forcible, iyl 8)^ 

of the freehold, iii. 502 
unlawful, iii. 539 

Detention, wrongful, of the person, iii. 

499 

Determination of estates at will, i. 296 

Detinue, action of, iii. 477, 539, *680 
execution in, iii. 540, 547 

Devastavit, ii. 215 

De ventre inspiciendo, writ, ii. 299 ; iv. 

.553 

Deviation from voyage, ii. 131 

Devise, i. 596 — fel 

attestation of, i. 604, 606 
by married women, i. 602, n. 

•» by virtue of a power, i. 616 
construction of, i. 609—617 
executory, i. 619 
in nature of a declaration of 
uses, i. 618 
lapsed, i. 613 

meaning of “ dying without is- 
sue** in, i. 616 

must be in writing, i, 598, 60}, 
604 

' of a fee, without words of in- 
heritance, i. 611, 612 
of **all my lands and tene- 
ments,*’ effect of, i. 613 . 
of customary freeholds; i. .230, 
n. 

particular pointstdf construction 
in, under new Will. Act, i. 
611— 617 • 

power to, i. 599, 600, 602 
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DevisCi publication of, i. 604 
residuary, i. 615 
revocation of, i. 604, 608. 
speaks as at time of death, i. 
611 

subject to rule against perpe* 
tuities, i. 619 
IQ a charitable use, i. 602. 
to trustees, construction of, as 
to estate they take, i. 612 
to heir, i. 403 
to uses, i. 600 

Devisee, liability of, for debts, i. 434 
Devon, mines in, IL 569 
Dice, iv. 352 

Diem clausit extremum, iv. 81 
Dies fasti et nefasti, iii. 579 
Diet, excess in, iv. 362, n. 

Digests of Justinian, i. 63 

Dignities, i. 656 ; ii. 623— 630 

descent of, among females, i. 
m, 409 

Dignity, imperial, ii. 495 
Dilapidations, iii. 67, 104, 448, 524 
Dilatory pleas, iii. 597 \ iv. 485 
Diocesan courts, iii. 14 
Diocese, i. 117, 120 
Dioichia, i. 121, n. 

Diplomatic relations with Rome, ii. 

406, n. i iv. 266, n. 

Direct contempts, iv. 419 
evidence, iii. 644 
prerogative, ii.^94 

Directors, fraudulent conversion by, iv. 
217, 

representations by, iv. 218 
of companies, iii. 145 
of convict prisons, iii. 240, 
241 

Directory part of law, i. 35 ; iii. 55, n« 
Disabilities of clergymen, iii. 5 

of infbnts, iii. 315} iv. 108 

no 


Discharge of surety, ii. 105 

of prisoner, by sheriff or 
gaoler, iii. 683, n. 
pleas in, iii. 598 

Discharged prisoners* aid society, iii. 

212, n., 531 

Disclaimer of estate, i. 482 
of patent, ii. 34 
of tenure, i. 470 
of use, i. 371 

Discontinuance of estate tail, i. 249, n., 
469, 519, n.; iii. 5U3 
of action, iii. 664 

Discovery, at common law, i. 83, n.; iv. 
54, n. .w 
by bankrupt, 
in equity, iv. 5^^ 
interrogHtorifS $ obtain, iii. 
633, 636 

of accomplices, 480 
of debts due to. judgment 
debtor, iii. 69 1 

Discretion, age of, ii. 315; iv. 108 

Diseases Prevention Act (1855), iii. 

284; iv.357 

Disfigure, wounding with intent to, iv. 

117, n. 

Dishonour, notice of, ii. 118, n., 120 

Disinheriting children, ii. 301 

Disorderly conduct, iv. 368 
houses, iv. 351 
persons, iv. 368 

Disparagement of ward, i. 198 

Dispensation, iii. 13 

V in pharmacy, Iii. 317, n; 

Dispensing wtUi ihe1ai|{^. 491 

Displacement of reversic^B^2, 469, 

Dispunishable for waste, i. 263 

Dissection after execution, iii. 323 ; iv. 

:t . 

.9i 519 i lu. 502 
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DUiaffsrestmeni 
l^pj^priationa, 

" bankrupt, ii.' 

^.ofArisoner for debt, "6y H* 



„ J208 

mamage 
relief of,' ui. 
ifsenting ministers, 

Iption of corporation, iii. 152 
t. " ' of. marriage, ii.HOO* 
of ^imfship, ii. 09 
of paflj^meiit, ii. 406, 408 ' 
of raitwiySi ill. 292 
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Distinction between accessories and 
principals, iv. 127 
Distraining, iii. 355—368 
Distress, i. 682, 686; iii. 356, n. 

damage feasant, iii. 355. 357 
excessive, iii. 363 
exemption from, iii. 358—361 
for poor rate, iii. 187) n* 
for rent, iii. 356, 525 
for services, iii. 357, 525 
illegal, iii. 368 
impounding of, iii. 365 
infinite, iii. 361, n., 707, iv. 
420, n., 467 

^.Stranger’s goods, iii. 359 
jtie of a, iii. 364 
Sounder, iii. 357, n. 

'1^^. Acts of parliament, iii. 
..%7,n. 
wfiere it lies, iii. 358 
Distribution of residuum, ii. 223, 225 
Distributions, statute of, ii. 223, 225; 
iii. 205 ; iv. 569 

District coroners, ii. 657 

county courts, iii. 396—402, 
412, n., 536, 615, 673, 706 
ecclesiastical, i. 126 ; iiL 120. 
highway, iii. 250 
parishes, iii. 116, 120—124 
prisons, iii. 236 

, ^..^^Mgistries for probate, ii. 206 
’ ^’^mPools for poor, iii. 222 

surveyor of highways, Hi. 247 
Distringas in detinue, iii. 680 
.in replevin, iii. 7Qjf ’ 
juratores, ni. 434 v m ' 
onj|l9b1c,'Ui/o90 ; iv. 45, n. 

'appearance, tii. 

11 , ' 

Disturbance, injury of, iii. 526 

of common, iii. 527, 528 
of divine service, iii. 42 ; 

iv. ZS3t 
of franchise, 
of pa^rl 

dre, ill 529 
ways, 1*5. 

Diversion of highway, iii. 249 
Diversity des Gottrtes, iii. 422 







Divesting reversion, i. 322,, 519, n. 
Dividend in bankrupt!^ ii. 184* 
Dividends in the hinds, unclaimed, ii. 
698, n. 


Divine law, i. 24 

right to the throne, ii. 431, 435 
451, 460 ; iv. 598 
right to tithes, iii. 80 
service, tenure by, i. 232 
Divisions of counties, i. 131, n. ; ii. 670 
Divorce, ii. 264, 292 — 294 ; iv. 360 
a mensa et thoro, ii. 290 
a vinculo, ii. ib, 
effect of, on dower, i. 273 
for adultery, ii. 291 
new court of, ii. 287 ; iii. 806, 
435, 554 
Do, ut des, ii. 59, n. 
ut facias, ib. 

Docks, larcenies from, iv. 208 
Doctor and Student, treatise known aa, 
i.53 

Doctors’ Commons, iii. 450, n. 

Doctrine of relation in bankruptcy, ii. 
180. 

Documents, inspection of, iii. 633, 633, 
n. 

Doe, John, iii. 711 
Dog, dangerous, iii. 489 
for draught, iv. 363, n. 
injuring, iv, 411 
stealing, ii. 8 ; iv. 200 
Doll capax, infant, iv. 108, 109 
Dorn- hoc of Alfred, i. 43, 44 ; iv. 572 
Domesday Book, i. 187 ; iii. 610, 610, 
n. 


Domestic servants, ii. 243, 247 
Domicile of testator of personalty, ii. 
203, 204, n. 

l}omitm naturs, animals^ ii. 4, 5, 569 
Don, grant, et render, fine sur, i. 571 
Donatio mortis causa, ii. 47 
Donation of a living, iii. 81, 32 
Donations for religious objects, iii. 201 
Donative advowsons, iii. 72 
bishoprics, iii. 8, n. 

' deaneries, iii. 17 

55,574* 

' -* 

1, n. 


671, n. 

vi' ' • 

insurance* li; 129^ 

. X't 


Double and treble. co$tl, iH. 
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Double pleading, iii. 604 
rent, i. 300 
value, i. 800 
voucher, i 577 
Dower, L 272—285 

Act (3 & 4 Will. IV. c. 105), i. 
282 

action of, iii. 476, 503, 513, 698 
—701 

ad ostium ecclesise, i. 276, 283 
arrears of, iii. 566 
assignment of, i. 277 
by particular custom, i. 276 
de la plus belle, i. ib. 
cx assensu patris, i. 276 
how barred,!. 278 
how the wife shall be endowed, 
i. 276 

judgment in, iii. 701 

of what the wife is endowed, i. 

272f 274, 3^, 382 
revolutious in the law as to, i. 
283 ^ 

unde nihil habet, iii. 513, 698 
who may be endowed, i. 273 
writ of right in, iii. 476, 698 
Draco, iv. 202 > 

Draft, ii. 113 

Drainage, improvements, provisions to 
facilitate by, i. 267, n. 
districts, iii. 462, n. 

Dramatic pieces, copyright in, ii. 40 
Drawee, ii. 113 
Drawer, ii. ib. 

Drawing to the place of execution, iv. 
•. .. 

Drivera of public carnages, iii. 289 
Driving, furious, iv. 363 « 

Droit d|aubaine, ii. 426 
of admiralty, ii. 515 
Droitural actions, iii. 505, 513 
Druggists, iii. 317, 322 
Drugs, stupefying by, iv. 166 
Druids, i. 41 ; iv. 569 

Drunkenness, efifect on contracts, ii. 62 
no excuse for crime, iv. 
113, 114 

.r, offence of, iv. 362 

Dulblin Port Corporation, iii. 271 
Duces tecum, iii. 631 

Duchy court tif Lancaster, iii. 464 
of Lancaster, i. 135 
, Ducking-stool, iv. 357 


Dudt, trial by, iv. 499 
Duelling, iv. 155, 332 
Duke, ii. 624 

Duke of Exeter’s daughter, iv. 477, n. 
Dumb, ex visitatione Dei, iv. 476 
Dungeness, iii. 269 
Duplex querela, iii. 533 
Duplicatio, iii. 603, n. 

Durante viduitatc, estate, i. 261, 265 
Duress, contract under, ii. 63 
of imprisonment, i. 152 
per minas, when an excuse, i. 
145; iv. 117 

Durham, county palatine of, i. 133 ; iii. 
464 

university, iii. 199 
Duties of children, ii. 308 
Dyer’s Reports, i. 52 
Dying without issue,” words of, in a 
devise, i. 616 ; h. 222 
Dying declarations, iv. 514 
Dwelling-house, breaking into by day, 
iv. 195 
by night, iv. 
187, 194 
larceny in a, iv. 207 
setting Are to, iv. 185 

E. 

Ealdormen, ii. 625 
Earl, ii. ib, 

Earl marshal, iii. 459, n. 

Earmark, none in case of money, ii. 

• 123, n. 

Earnest, ii. 69 
Ease, chapel of, iii. 114 
Easements, i. 656, 699 
.Easter offerings, iii. 109 
East India Company, i. 112; iii. 260, n. 
East Indian tradci iii> 260 
East Indies, i. 112 
Eat inde sine die, iii. 669 
Eaves droppers, iv. 357, 375 
Ecclesiastical authorities, iii. 2 

commissioners, i. 120, n. ; 
iii. 117 

oorporations, i. 465, 477 ; 
' iii. 130, 148 

courts, i. 67 ; ii. 290 ; iii. 
436—452 
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Ecclesiastical courts, injuries cognisable 
in, iii. 4?44 — 449 
proceedings in, iii. 

449-452 
separation in an- 
ticnt times irom 
civil, iv. 57<). 
districts, iii. Ill 
division of England, i. 1 19 
dues, iii. 109 
jurisdiction, iii. 11 
leases, i. 478 ; iii. 98 — 
108 

persons, alienation by, i. 

479 ; iii. 97 • 
registration of baptisms, 
iii. 341 ■ * •• 

synods, ii. 444 

Economy, laws of social, iii. 125 

olfences against the public, 
iv. 348 

Edgar Atheling, i. 44 ; ii. 439, 440, 441 ; 
iv. 450, 573 

Edmund Ironside, ii. 439 

Education commission, iii. 214, n. 

committee of privy council, 
ii. 480 ; iii. 219, n. 
of children, ii. 304 
parliamentary grants for pur- 
poses of, iii. 219 
the laws relating to, iiL 213 
—225 

under the poor law, iii. 222 

Edward the Confessor, k. 44, 189; ii. 

439; iii. 438; iv. 573,581 
the first, improvements of the 
laws under, iv. 580 

Edward the Outlaw, ii. 304 < ' • 

Egbert, king, ii. 437, 459 
Eggs of game, destroying, ii. 21, n. 
Egreditur personam, malitia, iv. 157. 
Egyptians, iv. 308, n. 

Ejectione firmae, dc, iii. 508 
Ejectment, action i. 579, n. ; iii. 470. 

508,511,512, 710-720; 
iv. 606 

between landlord and te- 
nant, iii. 719 

proceedings as to, in vaca- 
tion, iii. 720 

Election auditors, ii. 392 

committee, ii,.894 • 

guardianship by, ii. 324 
how conducted, ii. 384 
of bishops, iii, 6, 8 


Election of coroner, ii. 656 

of members of parliament, ii. 
364—396 

of Scotch and Irish peers, 344, 
345 , 

petition, ii. 393 • 

Elective drainage districts, iii. 462, n. 
Elective monarchy, ii. 432 
Electors (or elisors), iii. 624, n. 
qualification of, ii. 365 
registration of, ii. 369, 388 
who cannot be, ii. 378 
Electric telegraphs, iii. 292 ; iv. 223 
Elects of College of Physicians, iii.* 
312, n. 

Eleemosynary corporations, iii. 132, 148, 
149 

Elegit, estate by, i. 308, 316, 383 

ca. sa. cannot issue after, iii. 689 
writ of, iii. 688, 689; iv. 61, ii. 
Elementary schools, itt 220, n. 

Elisors, iii. 624, n. ‘ 

Elizabeth of York, U. 446 
Elizabeth, queen, iv. 59d 
Ellesmere, Lord, iii. 415, 423 
Elopement, i. 274, 278 ; ii. 283 ; iii. 700 
Ely, bishop of, i. 137 
isle of, i. Hk 
Embargo, ii. 529 

Embezzlement, crime of, iv. 214 

by public officers, iv. ib. 
of royal stores, iv. ib., 
515 . 

Emblements, i. 264, 265, 266, 294, 295 ; 

. ii. 230 . ■ . . . 

Embowelling traitor, iv. 248, ni- . 
Embracery, iv. 306 • 

Emigration commissioners, iii. 294, n, 
officers, iii. 294 
of paupers, iii. 191, n. 

Emperor, (or sovereign,) title and power 
^ ' of, ii. 495 

Empson and Dudley, iv. 461. 

Enabling and disabling statutes, i. 72 ; 
iii. 97 ; iv. 594 

enactments as to superior 
courts of common law^ ifi. 
413, n. 

Enceinte, i. 336 
Enchantment, iv. 289, 499 . . . 

End of human punishment, iv. 98 
T T 2 
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Endorsee, ii. 49 
Endowed schools, iii. 214 
Endowment — see Dower. 

of new churches, iii. 116 
£ndowmen|s, Church, iii. 66 
Enemies of the state, who are, ii. 513 
seizure from, ii. 17 
Enfranchisement of copyholds, i. 226, 
653 

coin])ulsory, i. 653 
of the colonial slaves, 
i. Ill 

of the villeins, i. 222 
'Engineers’ certificate, iii. 26'1‘, n. 
Engines, setting dangerous, iv. 179 
England, civil division of, i. 126 

and Wales, Scotland and Ire- 
land, population of, i. 138,11. 
ecclesiastical division of, i. 1 19 
what it includes, i. 85 
Englesclterie, iv. 151 
English constitution, i. 33, 1 48 

laws, when in force in a colony, 
1.108 

Engravings, copyright in, ii. 41 
Engrossing, iv. 346, n. 

Enlarger 1’ estate, release by way of, i. 
527 

Enlarging or restraining statutes, i. 72 
Enlistment of sailors, ii. 617, 619, n. 
Enrolment of annuities, ii. 94 

of bargain and sale, i. 5 13 
of deed under Statute of 
Mortmain, i. 467 

Entailed estates subject to' bankrupt 
law,, ii., 179 < 

Entails, i. 247 — 258 

ctfter possibility of issue extinct^ 
i. 267, 590 

barred by common recovery, i. 

253, 580 . 

barred by deed under ,.3 “5c 
Will. IV. c. 74, i. 256,'583‘ 
barred by fine, i. 255, 574 
do not merge in the fee, i. 323 
effect of judgmenU on, i. 257 
equitable, i. 589, 590 . / 
ex provisione viri, i. 58^ 
female, i. 250 
in copyhold, i. 633 
in frankmarriage, i. 251 
Ih incorporeal hereditaments, 
i. 689 

male, i. 250 

none in chattels personal, ii. 12 


Entfils, quasi, i. 4-55 

special or general, i. 2 19 
where the reversion or remainder 
is in the Crown, i. 581 
Entering cause fur trial, iii. 618 
Entireties, tenants by, i. 31'7 
Entry, iii. 3.33, 505 

and feoftment, release by way of, 
i. 529 

burglarious, iv. 187 
by landlord, iii. 5 1 7, 718 
forcible, iii. 351', 512, n., 515, n.; 
iv. 336 

.ibr trial, iii. 618 
of heir, i. 432, 515 
of lessee, i. 522 

of judgment on record, iii. 616, 
663, 665 ; iv. 527 
on breach of condition, i. 306, 
307,309 

on breach of covenant in lease, 
i. 524 

on lands, iii. .505, n., 509 
peaceable, iii. 353 
right of, i. 519 ; iii. 506 
writs of, iii. 505, n. 

Epidemic disease, iii. 284 

Episcopal and Capitular Estate Act, 
iii. 104 

functions, pcrforniance of, 
during incapacity of bi- 
shop, iii. IG, n. 

Equitable estates, i. 235, 314, 360 

interest in personalty, ii. 15 
mortgage, i. 310, ii. 
pleading, iii. 599, n., 601 
procedure, iv. 49—63 
relief, bills for, iv. 50, n« 
remedy for breach of an agree- 
ment, iv. 39 

Bquites aurati, ii. 635 

i. 82, 875 ; iii. 418 ; iv. 31 — 66 
’ charge in, iii. 671 
.% " ' ' courts of, iii. 415 ; iv. 31 
follows tile law, iv. 36 
in court of law, i. 314 
of a statute, i. 75 ; ^ 

of redemption, i. 311, 3fe^ 
side of Exchequer, iii. 406 
subjects of jurisdiction in, iv. 
38 

Error, iii. 675, 716; iv. 547 

from courts of counties palatine, 
iii. 414, n., 678, n. 
in fact, iii. 675 
in law, iii. 676 
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Error on special case, iii. 652, n. 
on &})ecial verdict, iii. 652 

Esaape, iii. 234 ; iv. 307 

Escheat, i. 166, 183, 204, 214,227, 437; 
ii. 574 ; iv, Sll* 
propter defectum sanguinis, 

i. 438 

propter delictum tenentis, i. 
41-5 

Escrow, i. 503 

Esenage, i. 206 ; iv. 584 

Esquire, ii. 637, G38 

by investiture, ii. 638, u. 

Essoign, casting an, iii. 609, n. 

Estate at suflerancc, i. 299 
at will, i. 295 
by elegit, i. 316 
by statute merchant, i. 314 
by statute staple, i. ih. 
by the curtesy, i. 269 
Committee, ii. 531; iii. 117, n. 
for life, I 260 
for years, i. 288 
from year to year, i. 297 
in ancient demesne, i. 228 
in common, i. 355 
in coparcenary, i. 351 
in dower, i. 272 
in expectancy, i. 318 
in fee sitnple, i. 233 
in fee tail, i. 247 j iv. 588-- see 
Entails. 

in joint tenancy, i. 344 
in lands, i. 234 
in mortgage, i. 311 
in possession, i. 318 
in remainder, i. 324 
in reversion, i. 319 
in severalty, i. 343 
legal and equitable, i. 2c35, 

360 . ; 

not of inheritance, i. 236 {. 4 
of inheritance, i. 237 ' . 

on coriditio% implied, i. . 

on condition expressed, i. 304 
particular, i. 319 
Ijersonal, ii. 192, 193 
Ji'pur autre vie, i. 260, 456 
real and personal, i. 286 
settled, i. 257, 263, 272 
tail ill bankrupt, ii. 179 
tail, i. 247 ; iv. 588— see E.v- 

TAILS. • 

upon condition, i. 303 
Estoppel, i. 487, 488 ; ii. 107 ; iii. 600, 
602 


Estovers, i. 262, 293 ; ii. 291, n. ; iii. 
522 

common of, i. 262 
Estrays, ii. 568 ; iii. 368, 526 
Estreat of recognizance, ii. 143, n. 
Estrepement, writ of, iii. 524, n. 

Eton, college of, iii. 199, 215 
Evidence, iii. 581 

before lunacy commissioners, 

ii. 533, n. 

by counsel or attorney in the 
cause, iii. 636 

confined to point in issuc,a 

iii. 610 

demurrer to, iii. 646 
documentary or parol, iii. 
631 

English and civil method of, 
compared, iii. 616 
for prisoner, iv. 517 
hearsay, iii^642, 643 ; iv. 514 
in chancery, how tSiken, iv. 
56, 57 

in criminal cases, iv. 512 
in spiritual courts, iii. 450 
law of, in general, iii. 631 — 
648; iv. 511 
of a child, iii. 634, n. 
of husband and wife for and 
against each other, ii. 276, 
n. ; iv. 514, 515 
of interested persons, iii. 634 
of parties to the action, iii. /5. 
of what, not reipnred, iii. 639 
po.sitive or circumstantial, iii. 
. 644 

queen's, iv. 4S0 
secondary, iii. 642 
the best must be adduced, 

iii. 641 

Eundo, morando et redeundo, iii. 632 
Examination in chancery, iv. 56 
in chief, ill. 638 

. “ ’ last, of bankrupt, ii. 169 

of articled clerks, iii. 325 
in general know- 
ledge, iii. 325, 
n. 

pending service, 
iii, 325, n. 

of bankrupt, ii. 160, 170 
adjourned 
sine die, 
ii. 174 

of parties to suit, iii. 
635 

of witnesses, iii. 634 — 639 
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Examinations before a magistrate, iv. 
433 

Examiners in chancery, iv. 56 

of apothecaries, Hi. 315 
' of attornies, iii. 325 

*of college of physicians, iii. 
312 

of schools, iii. 220 
of surgeons, iii. 315 
Ex assensu patris, dower, i. 27 6 
Exceptio, iii. 603, ri. 

Exception, prerogative by way of, ii. 
494 

^ Exceptions, in equity, iv. 55 
bill of, iii. 645 
Excess in diet, iv. 362, n. 

Excessive damages, new trial for, iii. 
657 

distress, iii. 363 

Exchange, bill of, ii. 112 ; iii. 550, 686 
loss of, iii. 6U, n. 
contract of, ii. 68 
of lands, i. 269, 524, 601-, n. 
Exchequer, ii. 548 

bills, ii. 506 

forgery of, iv. 227, n. 
bonds, ii. 6^6 
chamber, court of, iii. 128 
court of, iii, 402 

jurisdiction of, iii. 
406 

origin of, iii, 402 
proceeding.s in er- 
ror from, iii. 107 
usurpation of; iii. 
406*; n. 

* . . ‘ receipt of, iii. 407 

.* *why so called, iii. 406 t 

Excise, il. 587 

articles subject to, ii. 589 M * 
licence, iii. 305 

to kill or deal in gahm, 
ii. 21 

penal proceedings by the, iv, 
410 

Exclusion, bill of, ii. 452 
Excommunication, iii. 451 

Excommunicato capiendo, writ dc, iii. 
452, n. 

Ex contractu, actions on, iii. 477 
Excusable homicide, iv. 136, 141 
Excuses for crpne, iv. 106 
Ex delicto, actions on, iii. 477 
Executed consideration, ii. 60 


Executed contract, ii. 58 

Execution against wife, iii. 682 

in civil cases, iii. 680 — 092 
in criminal, iv. 564 
in detinue, iii. 540, 547, 680 
in ejectment, iii. 716 
landlord’s protection under, 
iii. 685, 686 
limited, ii. 110 
of deed, i. 503 

of justice, homicide in fur- 
therance of, iv. 132 
^ out of inferior courts, iii. 666 
» . - . speedy, iii. 662, 666, n. 

to obtain specific delivery of 
goods sold, iii. 547 
what may be taken in, iii. 
685, 688 

where valid against a pur- 
chaser, ii. 51, 52 
writ of, from what time it 
bind.s, iii. 671 

Executive and legislative powers, i. 32 ; 
ii. 332 

Executor, actions by and against, iii. 
484 

appointment of, ii. 204 
costs against, iii. 673, ii. 
de son tort, 'i. 214 
powers and duties of, ii. 212 
—229 

ICxccutors and administrators, ii. 198 — 
229 

enactments to protect, ii. 219, 
11., 41 

Executory contract, ii. 58 
devises, i. 619 
trusts, i. 372 
uses, i. 553, 554 

Exemption from distress, iii. 358 

from poor's rate, iii. 187, n. 
from serving on juries, iii. 
628 

from tithes, iii. 84 
firom to^ls, iii. 253 

Exemptions of clergymen, iii. 4 

Exhuming dead bodies, iv. 365 

Exigent, iv. 467, 545 

Exile, i. 152; iv. 533 

Ex nudo pacto non oritur actio, ii. 59 

Ex offia'o information, iv. 458 
oath, iii. 450, n. 

Ex provisionc viri, estate tail, i. 581 
Expectancy, estates in, i. 318 
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Expenditure of the United Kingdom, 
ii. (iOl 

Expenses of prosecution, iv. /)20, 520, n. 

of witnesses, iii. 632 
Explosion, destroying houses by, iv. 
162, 223, n. 

doing grievous bodily harm 
by, iv, 1 65 

Exportation of gunpowder and arms, ii. 
52 ^ 

Exports, duties of, ii. 582 
Exposure of infected persons, iv. 351 
of the person, indecent, iv. 
361 

Express colour, iii. 600, n. 
contract, ii. 57 
warranty, ii. 76 
Extent in aid, iv. 80 
in cliiet^ iv. ih. 

in the second degree, 
iv. 81, n. 
writ of, iv. 75, 77 
Extinguishing the right, iii. 576 
Extinguishment of copyhold, i. 226, n., 
639 

of incorporeal heredi- 
taments, i. 683, n., 
700 

of simple contract hy 
deed, ii. 58 

release by way of, i. 
529 

Extorting money by threats, &c., iv. 

212,319,11. 

Extortion, iv. 327 
Extradition treaties, iv. 428, n. 
Extra-parochial places, i. 123 ; iii. 116 
reliefin,iii.l67, 

ri. 

tithes, ii. 551, n. 

Extra quatuor maria, ii. 297 
Extravagantes communes, i. 65 
J oannis, i« ib. 

Ex visitatione Deif dumb, iv. 476 
Eyre, justices in, iii. 431 ; iv. 583 

F. 

Facio, ut des, ii. 59, n. 
ut facias, ii. ib. 

Fact, error in, iii. 675 

Facto, king de, ii. 419, 445 ; iv. 234 

Factories, iii. 286, n. 


Factors, ii. 77 ; iv. 216 
Acts, ii. 78 

Faculty, right to a pew by, iii. 70 
Failure of heirs of the purchaser, how 
lands shall descend on, i. 429^ 
439 

of issue of the purchaser, how 
lands shall descend on, i. 412 

Fair, right to hold, iii. 520 

Fairs and markets, i. 671 ; ii* 73, 537 

Faith, articles of, iii. 45 

Falkland Isles, Acts relating to, i. 108, n. 

False character to servants, iv. 350 * 

imprisonment, iii. 499; iv. 179 
judgment, iii. 392 — 395, 675 
lights, ii. 565 
news, spreading, iv. 337 
personation, iv. 229, 350 
pretences, obtaining property by, 
iv. 229, 355 
prophecies, iv. 337 
verdict, iii. 659, n. 
weights and measures, iv. 345 

Falsi crimen, iv. 255 

Falsifying judgments, iv. 547 
pedigrees, iv. 230 
records, iv. 303 

Family, royal, the, ii. 461 — 472 
Fiinn (or feorme), i. 523 

Fanning by clergymen, iii. 5 

leases by incumbents, iii. 102 
Faro, game of, iv. 353 
Faryndon Inn, iii. 383, n. 

Favour, challenge to, iii. 623 • 

•Fealty, i. 181, 252, 262, 633 ; ii. 414 ' . 
subtraction of, iii. 525- ! '■ 

Fear,' putting in, iv. 210 

Fee, base, i. 244 

farm rents, i. 685 
in abeyance, i. 241 
knight’s, ii. 635 
limited, i. 243, n. 
meaning of the word, i. 237 
on a fee, i. 533 
qualified, i. 214 
simple, i. 238 

absolute, i. 243 
conditional, i. 243, 244 
determinable, i. 243, n. 
qualified, i. 243. 
tail, i. 248-*see Entaii^Sv 
upon a fee, i. 553 
words necessary to create, i. 242. 
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Fees and poundage, ii. (55 1, n. 
attorney’s, iii, 326 
barrister’s, iii, 321, 386 
gaol, iv. 519 
physician’s, iii. 321 
* surgeon’s, iii. 109, 407 
Burpfice, iii. ib. 

Feigned issue, iv. 58 
Fellows of the college of surgeons, iii. 
315 

Felo de se, ii. 661, n.; iv. 74, n., 141, 
543 

Felon, iv. 93 

infant, ii. 320; iv. 412 
‘Felonious homicide, iv. 143, 436, n. 
Felony, iv. 92 — ^95 

attainder on, iv. 537 
bail for, iv. 431* 
compounding, iv. 313 
concealment of, iv. ih, 
defiiiition of, iv. 02 
forfeiture on, iv. 95 
misprision of, iv. 313 
power of justices to bail for, iv. 
434 

punishment of, in general, iv. 

>627 

relating to marriage, ii. 264, 272 
Female shcrift', ii. 648, n, 

wards, marriage of, i. 199 
Females, abduction of, iv. 167 
dufilcment of, iv. 173 
whipping, iv. 532 

Feme covert, conveyances by or to, i. 
401,481,591. 
coercion of, ii. 2 Si- 
disabilities ofj.ii. 281 
executrix, ii. 201- 
execution against, iii. 682* j 
may be batjkru])t, ii. 155 | 

‘ scire facias against, iii. 696 
will by, i. 602, n. ; ii. 200, 
281 .. > 
FenceS) gates, &c., injuries to, iv. 223 
stealing, iv. 206, n., 411 
Feodum— see Feudum. 

Feoffee, I 236, 288, n. 

to uses, i. 364 
Feoffment, i. 181, 236, 512 

forfeiture by, i 321 
by a lunatic, i, 480 
in gavelkind, i. 218 
to uses, i. 376, 537, 540 
Feoffor, i. 236, 2S8, n. 

Feorme, i. 523 


Ferae natur<T, animals, i. 164, 673 ; ii. 
4,19, 237,569; iii. 358; iv. 109, 
200 

Ferrets, ii. 7, n. 

Ferries, ancient, i. 671 ; iii. 520, n. 
Ferrymen, ii. 616, n. 

Feud (or fief), i. 178,237, 396 
honorary, i. 181- 
military, i. ib. 

proper and improper, i. 185 

Feudal system, origin of, i. 177 

tenures, introduction into Eng- 
.land, i. 186 ; iv. 579 
Feudum (or feodum) antiquum, i. 397, 
413 

apertum, i. 438 
improprium, i. 185 
ituiividuuin, i. 407 
militare, i. 193 
noviim, i; 397, 413 
novum ut antiquum, i. 398, 

I 413 

, paterniTin, i. 398 
1 prfq)rium> i. 185 

J talliayum, i. 248, n. 

Fiat in bankruptcy, ii. 163, n. 

Fictitious capital, ii. 175 
Fidci comniissiim, i. 3(n 
Fidejnssores, iii. 455 ; iv. 371 

Fief — see Feud. 

d’baubert, i. 193 
Ficrding courts, iii. 392 

Fieri facias, iii. 684 

de bonis ccclcsiastids, iii. 
687, n. 

Fifteenths, ii. 3, 576 
Filing a bill in equity, iv. 49 
bill of sale, ii. 52 
declaration, iii. 590, n. 
information, iv. 462 
.v: petition in bankruptcy, ii. 163 

Filius nullius, ii. 311 
Final decree, iv. 58 

judgment, iii. 667 
process, iii. 584, n. 

Finding bill by grand jury, iv. 445 
treasure, ii. 565 ; iv. 283 
Fine, feudal, i, 573 

on alienation, i. 182, 204, 227 
punishment by, iv. 529 
Fines, in copyhold, i. 636 

of record abolished, i. 256, 567, 
583 
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Fines and llecovcries Act, i. tft. 

bound parties and privies, i. 572 
discontinuance by, i. 575 
forfeiture by, i. 576 
former force of, i. 572 
levied by married women, i. ih. 
by tenant in tail, i. 255,571* 
with proclamations, i. 570, 
573,571' 

non'clairn on, i. 573 
partes 6nis nihil hahuerunt, 574 
— sec Kecovf.ky. 

Fire, accidental, ii.251 

attempts to, iv. 186, l^ 
bote, i. 262, 293 
by neglijrence of lessee, iii. 522 
engines, ii. 680 

insurance, ii. 134 ; iii. 550 « 

Firc-ordcal, iv. 494 
Fireworks, iv. 356 

Firing churches, iv. 185 

dwelling-hotiscs, iv. ib. 
hay, &c. iv. 186 

railway stations, &c. iv. 186, 187 
ships, *&c.iv. 162i 187 
Firm, ii. 99 

bankruptcy of a, ii. 152 
guarantee to a, ii. 105 

First-class coi iincatc of bankruptcy, ii. 
172, 11. 

First fruits, i.203 ; ii. 540, 552; iii. 16 
Fil'/herbert’s Abridgment, i. 53 
Fish, pro])ci ty in, i, 679 ; ii. 5, 19 ; iv. 
199 

royal, ii. 19, 559 

stealing or unlawfully taking nr 
destroying, iii. 276, ii. ; iv. 199» 
411 

Fisheries, i. 679 ; iii. 276, 277 
Fishponds, injuries to, iv. 223 
Fixtures, ii. 233 

may not be distrained, iii. 366 
stealing, fv. 206, n. 

Fleet marriages and baptisms, iii. 348 

Fleets, ii. 519, 615—619 

Fleta, i. 52 ; iv. 588 

Flight, forfeiture by reason of, iv. 544 

Flotsam, ii. 562 ; iii. 454 

Flour, adulteration of, iv. 349 

Fmnus nauticuin, ii. 92 ^ 

F<»lk)and, i. 220 

Foot races, iv. 355, n. 


Foot of a 6ne, i. 570 
Force, injuries with and without, iii. 478 
Forces, military, ii. 605 — 615 • 
naval, ii. 615—619 

Forcible detainer, iii. 354, 5jl9 ; iv. 33U 
entry, iii. 354, 512, n., 515, n. ; 
iv. 336 
Foreclosure, i. 313 
Foreign atlairs, secretary for, ii. 477 

attachment, custom of, iii. 691, n. 
bill of exchange, ii. 113 
coin, oflerices as to, iv. 276 
dominions of the sovereign, i. 
118 • 
enlistment Act, iv. 278 
lottenes, iv. 356, n. 
merchants, ii. 517 
states serving, iv. 278 

Foreigners, contracts by, ii. 17 

crimes committed by, in this 
country, iv. 115, n. 
Forensic medicine, i, 8 
Forestalling, iv. 346, n. 

Forest courts, iii. 471, n. 

franchise of, i. 673, 677 
laws, i. 675 ; iv. 576 
of Dean, ii. 569, n. 
revenue from, ii. 558 

Foretooth, depriving of, iii. 488 

Forfeiture, i. 183, 204, 214, 304, 368; 
iii. 717 

by alienation, i. 304, 322, 
336, 468 

. on attainder, i, -204, 366, 
. 446 ; iv. 248, 538 

by felony, iv, 94, 541 
, in feuds, i. 18^, 541 

in murder, iv. 248, 542 
inquest to ascertaki, iv. 73 
in treason, iv. 538 
of a bond, ii. 119 

"j ’ in copyhold, i. 227, 635 

of lease, i. 309, n. 
of recognizance, iv. 376 
revenue of Crown from, ii. 
570 

title by, i. 459 
of lands and chattels, diffe- 
rence between, iv. 545 

Forfeitures granted as a franchise, ii. 

574 ; iv. 546, n. 

Forgery, iv. 225 

of great seal, wr. 226 
* of official documents, iv. 227, 
n. 
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Forgery of records, iv. 304 

punishment of, iv. 228 

Formal defects in pleadings, iii. 59'», n. 

in indii:tnient, iv. ‘18d 

tormedon^i. 575 ; iii. 507, n., 563 
Forms of actions, iii. 475, n. 
Fornication, iv. 361 
Fortescue, i. 52 

Fortifications for protection of arsenals 
and dockyards, ii. 520, n. 

^ J’orts, erecting of, ii. 520 
Fortune tellers, iv. 291 
Founder of a corporation, iii. 132, 148 
Fowls of warren, i. 679 
Fraction of time, i. 290 

Franchise, disturbance of, iii. 526 
‘ lying in, iii. 368 
Franchises, i. 304, 670; ii. 573 

Frankalmoign, i. 231, 252 ; ii. 313 ; iii. 
95 

Frank marriage, i. 251, 352 

pledges, i. 129 ; iv.370, 401 
tenement, i. 192, 235 

Franking letters, ii. 592, n. 

Fraud, accident and trust, iv. 33 

in concealing deeds, &c., iv. 230 
ill contracts, ii. 61, 137 
in insurance, ii. 137 
obtaining property by, iv. 229 

Frauds by bankrupts, ii. 170, 181 ; iv. 
344 '• 

statute of, i. 434,502, 516, 521, 
•525, 526; ii. 49, 51, 55, 70, 
101,104 

Fraudulent concealment of deeds, iv. 230 
^ consideration, ii. 61 

defilement of young females, 
iv. 173 

devises, statute of, i. 434 
grant, ii. 50 

representations, iii. 542, 543 
sale, ii. 51 

Free bench, i. 634 ; iii. 699, n. 
chapels, iii. 115, n., 699, n. 
fishery, i. 679. 680 
services, 1. 191 
socage, i^92, 193, 209 
warren, i. 678 


Freedom of a borough, iii. 156, n., 163 
of the city of London, ii. 374, n. 

Freehold, i. 215, 235, 236, lu 
customary, i. 228 
estate, i. 235 
by wrong, i. 518 
in abeyance, i. 242 
in futuro, i. 327, 552 
in law, i. 432 
of the church, iii. 129 
remainder, i. 330 
rent, iii. 546 

vote for a county in respect of 

^ a, ii. 367, 375, 377 

Freeholders, judges in the antient county 
court, iii. 394 

Freeman, iii. 156 

of London, ii. 378 

Freemasons, lodges of, iv, 282 

Freemen’s roll, iii. 162 

Freight, ii. 139, n.; iii. 550 

pro ratii itincris, ii. 141 

Freighter, ii. 139 

Fresh suit, ii. 567 

Friendly societies, iii. 208 

registrar of, iii. 210 

Frivolous defence to action by bankrupt, 
ii. 175 

Fructus industriales,ji. 231 

Fruits, injuries to, iv. 223 
stealing, iv. 200, n. 

Fulham, female convicts at, iii. 240, n. 

Full age — see Age. 

Fund, borough, iii. 161 

consolidated, ii. 601 

Funds, public, ii. 598 

charging in execution, iii. 690 

Funded debt, ii. 596 

property cj^argeable with debts, 
iii. 690 

Funeral expenses, ii. 215 

Furiosus furore solum punitur, iv. 110, 
554 

Furious driving, iii. 208 ; iv. 363 

Furnaces, careless use of, iv. 351, n. 

Future interests of married women in 
personalty, ii. 280 

Futuro, estates in, i. 318, 327 
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G. 

Gage by champion, iv. 498 
estates in, i. 310 

Game, i. 164, 674 ; ii. 9, 19; iv. 577 
Act, new, ii. 21, n. 
certificate, ii. 20 
destroying by night, iv. 366 
enactment as to hares, ii. 21 
illegal pursuit of, ii. 22 
qualification, ii. 20 
what is, ii. 21 

Gaming, iv. 3J3 

Gaming houses, iv. 352 — 354 

Gaol delivery, commi.ssion of, ii. 143, n. j 
iii. 433 ; iv. 395 
courts of, iv. 393 
fees, iv. 519 

Gaolers, ii. 655 

return hy, of prisoners for debt, 

ii. 161 

Gaols, iii. 233 — 241 

in boroughs, iii. 161, n. 

Garden produce, steialing, iv. 206, n. 

Garnishee, iii. 691 

Garter, knight of The, ii. 633 

Gas, iii. 206, n. 

companies, iii. 188, n. 
measures used in sale of, ii. 539, n. 

Gauge, proper railway, iii. 292 
Gavelkind, i. 55, 215, 217 ; iv. 569 
(Jazette, ii. 184, 188, 190 

General agent, ii. 66 

annual licensing meeting, iii. 
305 

average, ii. 133 
bastardy, iii. 612,n. 
committee of elections, ii. 391 
councils, ii. 333 
fund, ii. 600 
gaol delivery, iv. 393 
inclosure Act, i. 663, n. 
issue, iii. 597 ; iv. 490 
lien, ii. 82 

light-bousc authorities, iii. 271 
orders in chancery, iv. 49, n. 
quarter sessions, iv. 397 
register office, iii. 344 • 
rules of common law Courts, 

iii. 385, n. • 

rules of poor law board, iii. 173 
sewers tax, iii. 462 
verdict, iv. 518 


General vestry Act, i. 124 

warrants, iv. 425, n. 

Genoa, iii. 329 
Gentlcmenf ii. 6"37, 638 
George, St., knight of, ii. 633 

Gift, mortis causft, ii. 47 
inter vivos, ii. ih. 
of chattels, ii. 46 
of lands, i. 518 
title by, ii. 46 

what essential to the validity of a, 
ii. 47 

when void, ii. 46 
Gilbert, Chief Baron, i. 53 
Gilbert’s Act, iii. 68, 170, 175 
Gild. iii. 134, 154 
Gilda mcrcatoria, iii. 134 
Gins, setting, iv. 179 
Girls, abduction of, iv. 16S, 169 
abuse of young, iv. 173 
Glanvilic, i. 52 ; iv. 583 
Glass, excise on, ii. 575, n. 

Gleaners, law respecting, iii. 51 7> n. 
Glebe, iii. 69 
Glebtfi ascriptitii, t. 193 
Gloucester, Duchess of, Eleanor, ii. 630 
Gold and silver, value of, ii. 541 

coin, offences relating to, iv. 271 
mines, ii. 569 
standard of, ii. 543 

Good behaviour, security for, iv. 371, 
375, 377 

consideration, i. 505 ; ii. 61" 
Goods, operation of judgment on, iii. 
r 671 

restitution of, iv. 521, 522, 523 
. and chattels, i. 286 ; ii. 2 
forfeiture of, iv. 544, 544, lit 
sale of, ii. 48, 68, 69 

actions on, iii. 547 
. Gpvernment annuities, iii. 206, n. 

different forms of, i. 31 
influence of, ii. 621 
maladministration of, ii. 
499, 501 

of the navy, Act for the, 
ii.6l8 

offences against the, iv. 
232 

origin of, i. 30 

Govcrnor-gcncral of India iti council, 
i. 114, 118 

Grammar schools, iii. 214 
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CIrace, days of, ii. 1 16 
Grand assize, iii. 507, n. ; iv. 498, n. 
cape, iii. 699, n. 

coustumicr of Normandy, i. 46,n., 
103 

jury, iv. 439 
larceny, iv. 196 
serjeauty, i. 205, 215 
Grunt at common law, i. 519 
by the crown, ii. 499 
lying in, j. 520 
royal, i. 625 — 629 
to uses, i. 539, 547 

.Grantee of reversion, i. 307, 524 
Gratian’s decree, L 65 
Gratuitous gift, ii. 46 
Grave robbing, iv. 201 

Great Britain as cleHncd by Act of 
Union, i. 89 

Britain and Ireland, population 
of, i. 138, n. 

charter, i. 69, 189, 206 ; ii. 487 ; 

iv. 24. 25, 27 
ports, ii. 521 
seal, i. 627 

sessions in Wales, iii. 470, n. 
tithes, iii. 84 

Greenhouses, injuries to, iv. 223 
Greenwich Hospital, ii. 619 
Gregoriu^ i. 63 
Gregory’s Decretals, i. 65 
Gretna Green marriages, ii. 273 

Gross, advowson in, iii. 72 v 

common in, i. 660 ' 
neglect, ii. 81, n. . , 

villein in, i. 221, 224 
Growing'’ crops, iii. 685 
Grounds for a new trial, iii 65&>;'.. 
Guarantee, action on, iii. 549 ‘ 

companies limited by, Iii. 
143, n. 

contract of, ii. 103 
to or for a firm, ii. 105 
Guardian and ward, ii. 314 

ad litem, il 326 ; iv. 64 
by appointment of lord chan- 
cellor, ii. 325 
by custom, ii. 327 
by election, ii. 324 
by nature, ii. 320 
by s&tute, ii. 323 
for nurture, ii. 321 
in chivalry, i. 196 


Guardian in copyhold, i. 226 

in socage, i. 212 ; ii. 322 
injuries to, iii. 555 
of heir apparent to throne, ii. 
496 

rights and duties of, ii. 328— 
330 

to consent to marriage, ii. 
826 

Guardians of poor, iii. 170, 182, n. 
Guernsey, island of, i. 103 
Guildhall, iii. 134, n. 

Guilds, iii 154 

of London, ii. 374, n. 

Guilty, not, pica of, iii. 597, 598 ; iv. 
490 

plea of, iv. 414 

Gunpowder, exportation of, ii. 524 
importation of, iv. 266 
illegal making or keeping, 
iv. 356 

monopolies as to, iv. 346 
unlawful explosion or plac- 
ing of* iv. 165 

Gypsies, iv. 368, n. 


H. 


Habeas corpus, writs of, i. 150; ii.328, 
478,488, 620; iv. 18, 
19, 20, 435, 601 
cum caus5, iv. 1 9r SO 
suspension of, i. 151 
to colony or foreign do- 
minion of the Crown, 
iv. 21 

Habendum of a deed, i. 492 
Habere facias possessionem, iii. 716, n. 

Habitations, 'ofibhees against, iv. 1 82 
• property in, i. 159^.,;, ' 

Hackney carriages, iii. 287 
Hicreda, iv. 402 

Hsereditas jacens nunquam ascciidit, 
former maxim of, i. 413, 454 

lIsretiQO comburendo, writ of, iii. 50 ; 
iv. 601 

Hale, Sir Matthew, i. 53; iv. L32, 172, 
236, 462, 586 



INDEX. 


653 


Half blood, i. 422 ; ii. 210, 435 

former exclusion of, in Eng- 
land, i. 422 
new rule as to, i. 427 

Hanieseckcn, iv. 187 
Hamlet, i. 129. 

Hampden, Dr., iii. 9, n. 

Hanaper oflice, iii. 417 

Hand, amputation of, iv. 270, 305 

burning in the, ii. 631, n. ; iv. 
525, n. 

holding up, on arraignment, iv. 
475 

Handsale, ii. 69, n. 

Handwriting, forgery of, iv. 225 
witness to, iii. 641 
Hanging, iv. 567 

ill chains, iv. 158 

Harbours and ports, ii. 521 ; iii. 246 
Harbours, &c. Clauses Act, ii. 522 ; iii. 
133,11. 

Hard labour, iv. 531 
Hares, boasts of warren, i. 679 
killing, iv. 411 
property in, ii. 21 } iv. 199 

Harold, king, ii. 439, 440 
Harrow, school at, iii. 215, n. 

Hastings, Warren, iv. 558, n. 

Havens, prerogative as to, ii. 521 
Hawk, tame, stealing, ii. 57, n. 
Hawkins, Vleas of the Crown, i. 53 
Hay bote, i. 262, 293 
Hazard, game of, iv. 353 
lleudborqugh, i. 127 : ii* 675 
Ilealili, laws relating to the public, iii. 
278, 282—286 ; iy. 348, 357 
injuries alTccting, i. 149; lii. 
490 

of seamen, iii. 264 

Hearing before a mr^ljitxate, iv. 416 

cause in chancery, iv. 57, n., 
' 58 

Hearsay, evidence, iii. 642, iv. 514 
Hedge bote, i. 262, 293 

Heir, i. 237, 250 

apparent, i. 392 
a word of limitation, i. 242 
entry of, i. 432, 515 • 

inability to be one, i. 438 
liable to^debts of ancestoi*, i. 434 
of the body, i. 250 — see Entails. 


Heir presumptive, i. 392 

where ho takes by purchase, i. 
403, 404, 428 

Heiress, stealing an, iv. 167 
Heir-looms, ii. 238 
Heirs, general, ii. 626 

limitation to, i. 339, 404, 428 
Helping to stolen goods, iv. 312 
llcngham, iv. 589 
Henry I...ii. 441, 551 ; iv. 581 
Henry II. ..ii. 441 ; iv. 582 
Henry III...ii. 443 
Heptarchy, ii. 437, 453; iv. 571 
Heralds, iii. 460, n. ' , 

visitations by, iii. ib. 
Hereditament, meaning of, 175 
corporeal, i. ib. 
incorporeal, i. ih. 655 
Hereditary title to the Crown, ii. 431 
Hereford, see of, iii. 9, n. 

Heresy, iii. 48 — 53; iv. 286 
Heretochii, ii. 624; iv. 574 
Hcriots, i. 220, 226, 635, 636; iii. 368; 
iv. 574 

Herraogenes, i. 63 
High constable, i. 129 

commission court of, iii. 444, n. ; 
iv. 599 

court of chancery, iv. 49 
misdemeanors, iv. 249 ^ 

seas, i. 119; iv. 391, 441 
steward— see Steward. 

Highway Act, iii. 243, 246, 219 
' new, iii. 2i6, 250 
rate, lii. 246 

llighways, i. 667 ; iii. 242 — 255 
board, iii. 250 . 

by dedication, iii, 242, n. 

, . VJ'. district, iii. 250 

^ in general, iii. 245, 246 

> ■ nuisances to, iv. 350 
: . provisional order of sessions 

as to, iii. 250, n. . 
surveyors of, iii. 246—251 
waywardens of the, iii. 250 
Hiring and service, ii. 57, 243 
settlement by, iii. 178 
Hobart’s Reports, i. 52 
Hobhouse’s Act, i. 125 
Holding over, by a tenant, i. 300 — 302 ; 
iii. 719 • 

up hand on arraignment, iv. 
475 
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Holidays, common law, iii. 582, n. 

Holy orders, iii. 2, 27 
Homage, i. 181 ; iii. 7 : iv. 582 

the, in copyhold, i. 013 
Home Secretary, ii. 477 
Homicide, iv. 131 

excusable, iv. 13G, 141, 143 
felonious, iv. 143 
per infortunium, iv. 136 
se defendendo, iv. 138, 141 
justifiable, iv. 132, 143 
in arresting felons, iv. IID 

V Homine replegiando, writ de, iv. 18, n. 
Ilonorarium, iii, 386 
Honorary canons, iii. 17 
feuds, i. 184 

Honour, acceptance of bill for, ii. 121 
fountain of, ii. 346, 535 
(or seignory over several 
manors), i. 220 

Honours in the State, ii. 346 
Hopbinds, injuries to, iv, 2*23 
Hops, abolition of duty on, ii. 589 
llorsc-racing, iv. 355, n. 

Horses, sale of, ii. 75 

stealing, iv. 204 

Hospitals, iii. 149, 193 

for the poor, iii. 166 
lunatics in, iii. 226, 228, 230 

Hotchpot, i. 353 ; ii. 225, 227 
Hothouses, injuries to, iv. 223 

House bote, i. 262, 293 

breaking, iv. 187, 188, 207 

implements, iv. 194 
considered as a man's castle, iv.' ' 
188 

of commons, ii. 332, 347, 352 < 
of correction, 234 
of lords, ii. 344, 345, 360; iiU> 
429; iv. 381, 548 
tax, ii. 595 

Houses for betting, iv. 353, n. 

of public reception and enter- 
tainment, iii. 304—310 
refreshment, iii. 306 
Hue and cry, iv. 431 
Human laws, obligation of, i. 39 
Hundred, compensation by the, i. 130, n. 
court, iii. 392 

division of counties into, i. 129 
liability of, in case of riot, iv. 

330 


Hundredors, on a jury, iii. 6*23, n.; iv. 
410 

Hunger, no excuse for theft, iv. 119 
Husband, action by, iii. 554 

and wife, ii. 253 ; iv. 116, 514 
contracts by wife, ii. 
281 

eft’ect of coverture 
on wife’s person 
and property, ii. 
282 

evidence of, iii. 635 
execution against, 
iii. 681 

legal relation of, ii. 
275 

marriage of, ii. 253 
rule as to evidence 
by, ii. 276; iv. 
514 

scire facias against, 
iii. 696 

the new Divorce 
Court, ii. 290; iv. 
359, n. 

entitled to administer to wife, 

• • .ii. 208, 280 
Hustings, courts of, iii. 467, n. 
Hutesium et clamor, iv. 431 
Hydage, ii. 576, 578 
Hypothecate, ii. 91, n. 

I. 

Idiots, ii. 380, 529, 574 — see Lunatics. 
cannot appear by attorney, iii. 
382 

conveyances by, i. 480 
devise by, i. 601, 603 

Idle and disorderly persons, iii. 180; 
iv. 368 

soldiers and marines, iv. 368, n. 
Ignoramus billam,ilv. 445 

Ignorance, how far an excuse for crime, 
iv. 114 

in a foreigner of Englisli 
law, iv. 115, n. 

Illegal conditions, i. 308 ; ii. 107 
consideration, i. 506; ii. 61 
contract, ii. ib, 

<^cieties, iv. 280 

Illegitimate children, ii. 295, 309 
Hlicitum collegium, iii. 132 
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Jll lame, persons of, iv. 361 
Illusory appointments, i, 557, n. 
Imagining tlie king’s death, iv. 23G 
Immediate annuities, iii. 206 
descent, i. 421, 441' 
execution, iii. 680, ii. 
Immemorial usage, i. 46, 693 
Immoral consideration, ii. 61 
contract, ii. ih. 
publication, ii. 38 
Tmpar (umpire), iii. 370 
Impartible, things which arc, i. 355 
Impeachment, in parliament, iv. 379 
of waste, i. 263 ; iii. 523 
pleading pardon to, iv. 
557 

proceeding by, ii. 501 ; 
iv. 381 

Impediments to marriage, ii. 255, 260 
imperator, iii. 370 
Imperial constitutions, i. 64 
Impertinence in a bill in chancery, iv.50 
linplements, housebreaking, iv. 194 

of trade, wlien dktrain- 
able, iii. 361 • 

Implied condition, i. 303 

contract, ii. 57 ; iii. 545 
covenant, i. 498, n. 
malice, iv. 156 
trust, i. 378 
use, i. 365 

warranty, i. 495 ; ii. 76 
Import duties, revenue from, ii. 582 
Importing agnus Dei, crosses, &c., iv. 
265 

arms, ii. 524 
false coin, iv. 276 
gunpowder, ii. 524; iv, 266, 
n. 

Impossible condition, i.308 ; ii. 64, 107f 
108 

Impostors, religious, iv. 291 
Impounding cattle, iii. 365*; iv. 364 
Impotency, ii. 255, 290 
Impotentiam, propter, property, ii. 8 
Impressing seamen, ii. 616 
Imprisonment, false, iii. 499; iv. 179 
illegal, i. 149. 
eiTcct of, on right of ac- 
tion, iii. 571, 
punishment by, iv. 531. 
under process of county 
court, iii. 400. 


Improper feuds, i. 185. 

Impropriators, lay, iii. 22. 

Inanimate things, property in, ii. 4. 
Incapacities for marriage, ii. 255. * 
to contract, ii. 62. 

Incapacity of bishop, provisions in case 
of, iii. 1 6, n. 

In alieno solo, prolit, i. 692. 

Incest, iv. 361, n. 

Incestuous marriages, ii. 258. 

Incident, i. 320, n. ^ 

Incidents to reversions, i. 320. 

to the arraignment, iv. 475. 

Incipitur, iii. 663, n. 

Indosurc Acts, i. 6tJ3, 664, 66 1, n. 
commissioners, i. 665. 
of common, i. 663. 

In commendam, livings, iii. 37. 

Income of the United Kingdom, ii. 601. 
Income tax, ii. 595, 596. 

Income tax Acts, ii. 596, n. 
Incontinency, suits for, iii, 445, n. 
Incorporated Law Society, iii. 326. 
Incorporation, power of, iii. 132. 
Incorporeal chattels, ii. 0. 

hereditaments, i. 175, 665- 
703 

appendant, or appur- 
tenant, or in gross, 
i. 6S8. 

are tenements, i. 689. 
extinction of, i. 700. 
how conveyed,!. 691. 
no entry on, iii. 353, 
512. 

Incorrigible rogues, iv. 368. , 

Incumbent, iii. 33. 

^jhqdebitatus assumpsit, iii. 551. 
r^dccent assault, iv. 181. 

exposure of person, iv. 361. 
pictures, iv. ib. 

Indemnity, Act of, ii. 643, n. 

Indenture, i. 488. 

Indentures of a fine, i. 570. 
Independents, the, iii. 51, n. 

Index of Crown debtors, iv. 79. 

of specifications, ii. 30, n. 
India,!. 112. « 

Acts relating to, i. 117. 
army of, ii. 611, n. 
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India, destitute natives of, in this 
country, i. 116, n. 
marriagea in, ii. 273, ii. 

0 secretary for, ii. *177. 

^ trade, iii. 260, n. 

Indian bishops, i. 114. 

Indicavit, writ of, iii. 448. 

Indictable misdemeanor, binding over 
in case of, iv. 377. 
offences, iv. 91. 

Indictment, ii. 527, n. ; iv. 91, 139. 

^ against accessories, iv. 453. 

persons previously 
summarily con- 
victed, iv. 450. 
poor law officers, 
iv. 451. 

amendment of, iv. 454. 
arrest of judgment upon, 
iv. 483, 485, 526. 
copy of, iv. 507. 
demurrer to, iv. 484. 
for an assault, iv. 412 
for attempt to commit of- 
fence, iv. 455. 
for embezzlement, iv. 451. 
for cutting, stabbing, &c., 
iv. 449. 

for felony, iv. 382. 
for forgery, &c., iv. 453. 
for injury or fraud, iv. 453. 
for larceny, iv. 451. 
for libel, iii. 495. 
for manslaughter, iv. 448.' 
formal averments in, iv. 
446 

formal defect^ in, iv. 485. 
for ruisdemeanor when 
, facts proved amount to 
felony, iv. 456. ‘ ’ 

for murder, iv. 418. * •• 

for obtaining money by false 
pretences, iv. 229, 451. 
for offences in relation to 
the post office, iv. 452. 
for perjury and subornation, 
iv. 454. 

for receiving stolen goods, 
iv. 452. 

for robbery, iv. 460, 
for stealing, iv. 449. 
for treason, iv. 382. 
joint, against receivers, iv. 
c452. 

money, description of, in, 
iv. 456« 


Indictment of a county, iii. 214. 

of a corporation, iii. 137. 
of a parish, iii. 241* 
of })eers, iv. 379, 382, 472. 
pleading to, iv. 475. 
proof of removal of, iv. 457. 
quashing, iv. 484, 485. 
removal of, by certiorari, 
iv. 399, 469. 

several counts in, iv. 449. 
under Act for security of 
the Crown, iv. 453. 
unnecessary averments in, 
iv. 457. 

variance in, iv. 455, 456. 
•V'V': venue in, iv. 445. 

*. '• words of art in, iv. 447. 

writ of error, upon, iv. 547. 

Individual liability, iii. 145. 

Indorsement of hills and notes, ii. 115. 

on writ of summons, iii. 
586, 587, n. 

Induction to a benefice, i. 515 ; iii. 27, 
30, 612; iv. 256. 

Indulgences, iv. 256*. 

Industrial and provident societies, iii. 

211 . 

schools, ii. 303; iii. 221'. 
Industriam, propter, property, ii. 5. 


Infamous persons, iii. 634. 

Infancy, condition of, ii. 314—320 

when excuse for crime, iv. 108 
how computed — see Aoe. 

lnfat\t, alienation by, ii. 62, 317..*.- 

cannot appear by attorney, iii. 
382. 

! cannot be member of parlia- 

ment, ii. 352. 
contract by, ii. 62, 316. 
conveyance ‘ by and to, i. 481 
devise by, i. 601, 602 
disabilities of, ii. 315. 

• felon, iv. 413. 

' liabilities of, ii. 316, 319. 
may be agent, ii. 317. 
marriage by, ii. 256, 262, 266. 
necessaries for, ii. 319. 
outlawry of, iv. 467, n. 
uparol demurrer by, iv. 32, ii. 
trustee, ii. 317 
when executor, ii. 204. 
will by, ii. 202. 
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Infections disorder, sudden breaking 
out of, iii. 2S0 

Inferior courts, iii, 390 -402 ; iv. 378 

jurisdiction of Queen's. 
Bench over, iii. 410 

Infeudation of tithes, iii. 83 
Indicting punishment, method of, iv. 
378 

Influence of the Crown, ii. 020, 622 
III formft pauperis, petitioning the Court 
of Bankruptcy, ii. 
161 

suing in, iii. 673 

Information before a magistrate; iyj.4 1 5, 
426 • i- . 

by attorney- general, iv.459 
criminal, iv. 438, 4/)8 
in chancery, iii. 195 ; iv. 
65, 82 

in excliequor, iv. 82 
in rem, iv. 83 
of <juo warranto, iv. 15 
of debt, iv. 83 
of intrusion, iv. U). 
on penal statute, iii. 575 ; 
iv. 814 

process upon criminal, iv, 
473 

trial of, iv. 460, 504 
Informer, common, iii. 575 
1 11 foro conacientiae, ii. 89 
Infortunium, homicide per, iv. 136 
Infra annum luctOs, ii. 300 
Infringement of copyright, ii. 38 ; iiL 
544 ; iv. 45 

of patent, ii. 32, 35; iii. 
544 

Inhabitant, rateability of, to poor’s rate, 
iii. 188 

Inhabited house duty, ii. 595 
Inheritable blood, i. 440 

corruption of, iv. 543 
Inheritance, canonstof, i. 394 — 427 
collateral, i. 420 
copyhold of, i. 633 
estates of, i, 237 
improvement of law of, iv. 
606 

origin of, i. 166 

Initiate tenant by curtesy, i. 270 
Injunction, against action, iv. 436, n. 

at common law, i. 83, n. ; 
iii. 485 

from committing waste, iv.45 
VOL. IV. 


Injunction, in a court of equity, i. 83 ; 
iii. 485 ; iv. 40 
in case of copyright, ii. 38 ; 

iii. 514 ; iv. 45, 45, n. ^ 
in case of patent, ii. 32, SjjT 
to stay nuisance^^ iii. 521, 
waste, iii. 521, n. ; iv. 
45 

j Injuries affecting the Crown, iv. 67 — 8 1 
! affecting the public — see 

I CllIMKS. 

! .oivilj. 142; iii. 472— 560 

to personal rights, iii. 486—500 
to health, iii. 490 
to liberty, iii. 498 
to life, iii. 486 
to limbs, iii. 487 
to rights in private relations, 
iii. 552— 560 

to rigiits ill public relations 

iii. 559 

to rights of property, iii. 500 — 
552 

to rights of property in things 
personal, iii. 535—552 
to things real, iii. 500—552 
to a guardian, iii. 555 
to a husband, iii. 552 
to a master, iii. 556 
to a parent, iii. 555 
Injuring records, iv. 303 
Inland bill of exchange, il. 113 
revoniie, board of, ii. 595 

Inn keepers, ii. 57, 83 
Innocent conveyances, i. 559 
Inns, ii. 83 ; iii. 301 ; iv. 35], n. 
of chancery, i. 17, 19 
of Court, i. 19 
Innuendo, iii. 495, n, 

. Inoculation, iii. 281 
Inofliciolis will, i. 604, n. ; ii. 301 
In pais, matter, i. 511 
In pari materia, statutes, i. 78 . 

Inquest, coroner’s, i. 197 ; ii. 658, 660 ; 

iv. 73, 438 

of office, iv. 72 — 75, 438 
Inquiry, court of, ii. 612, n. 
writ of, iii. 666 

Inquisition, coroner’s — see Inquest, 
CORONKII’S. 

Inquisitio post mortem— see Inquest, 
Coroner’s. 

In rein, information, iv. $3 
Inrolment of bargain and sale, i. 543 
U U 
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Insane criminals, in. 229 ; iv. 111,112, n. | 
paupers, iii. 227 | 

persons — see Lunatics. I 

* conveyances by and to, 

i.l80 : 

Insdhlty, defence on the ground of, iv. 

Ill, 112, n., 478, 553 
Insolvency, history of the law as to, ii. 

149—151 

officers of late court of, ii. 

152, n. 

Inspection by jury, iii. 622 

by jury of matrons, iv. 553 
of anatomical schools, iii. 
323 

of documents, iii. 633, n. 
of police, ii. 678 
of watchmen, ii. 680 
of prisons, iii. 237 
of railways, iii. 290 
of schools, iii. 220, 221 
of weights and measures, 

ii. 540, n. 
trial by, iii, 608, n. 

Inspectorship deeds, ii. 189 
Instalment in dignities, i. 515 ; iii. 5—7 
Instance court, iii. 453, n. 

Iiistantcr trial of collateral issue, iv.554 
Institutes of Justinian, .i. 63, 64 
of Sir E. ^i)Ke, i. 53 
Institution of clerks, iii. 30, 612, 701 
Institutions, benevolent, iii. 203 
Insurance, ii. 126 — 138 ; iv. 60 1 
action on, iii. 550 
companies, iii. 1 15, n. 
securing inonoy lent, by an, 
ii. 93 • 

Intention to commit crime, .iv« 106, 236 
Interesse termini, i. 293, 522, 528 
Interest awarded by jury, ii. 97 ; iii; 
651, n. 

. different rates of, ii. 90 
' of money, ii. 88 — 98 

in policies, ii. 135 > ' 

on judgment debt, ii. 98 j Hi* 
671 

on legacies, ii. 220, 221 
or no interest, insurances, iL 
136 

Interest reipublicse ut sit finis litiaiftyA. 

iii. 561 

Interested witness in action, iii. 634 
to will, i.706 
Interlineatioi^ of a deed, i. 505 


Interlocutory decree, iii. 451 ; iv. 58 
judgment, iii. 66') 
matters, iii. 4.*>9, n. 
Interments (or burials), iii. 28(i, n. 

International copyright, ii. 41 

trading regulations, iii. 
259 

Interpleader, motion by way of, iii. 692 
Interpretation of statutes, i. 72 
Interregnum, ii. 419 

Interrogatories, in an action, iii. 633, 
636 

in attnehment. iv. 422 
• , in chancery, iv. 52, 51 

Intestacy, ii. 195 
Intimidation of witnesses, iv. 305 
Intituling pleadings, iii. 595 

Intoxication, cllect of, in contracts, ii. 
62 

' no excuse for crime, iv. 
113 

olfence of, iv. 3G2 
Intrusion, iii. 501 

information of, iv. 83 
Invention, protection of, ii. U 
title by, ii. 25 

Inventor, true and first, ii. 27 
Inventory of deceased's eflects, ii, 216 
Investiture, ancient, of land, i. 514, 020 
of benefices, iii. 30 — 32 ; iv. 
256 

of bi.shoprics, iii. 6—9 
of feuds and lands, iv. 250 
Investments in savings’ banks, iii. 205 
Involuntary manslaughter, iv. 118 
Ionian Islands, Acts relating to, i. 108, 

■ 

Ireland, i. 94 

appeals from courts in, iii. 
429, n. 

act of union with, i. 99; iv.C05 
populati&n of, i. 138, n. 

' Irish archbishops, ii. 313 .• 

bishops, ii. t5. 
fisheries, iii. 277 
peers, ii. 344, 362, 378, 380, 632 
poor, ui. 163, n. 

Irons, in the case of prisoners, iv. 475 
Irreg^ lar distress, iii. 368 

marriages, ii. 273, n. 

Irremovability, status of, how acquired, 
iii. 183, 184 
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Irresponsibility of king, li. 198 
Isbiuls juljaernt to (Ireat Britain, i. 103 
rising of, in the sea or a river, i. 
4a7 

Isle of Man, i, 101 ; iii. 270; iv. 81, n., 
103 

of Wight, i. 101 
Issue, at, in an action, iii. 003 

dcjKirtinent of, Bank, iii. 336 
“dying without” words of, in a 
devise, i. 616 ; ii. 222 
general, iii. 397 ; iv. ilK) 
in Cliancery, iv. 55 
in Court of Admiralty, iii.‘45G 
in fact, iii. 594 , * 

in law, iii. 591', 607 ^ *• 

joinder in, iii. 615 ; iv. 190, 191 
making up the, iii. 615 
of Bank of England notes, iii. 
336 

of the body, i. 250 
of the purchaser, failure of, i, 
412 

the, iii. 616 


J. 

Jactitation of marriage, ii. 2e’i3, n, 

James I. . . . h. 450 ; iv. 597 
11. . . . ii. 452 ; iv, 692 

Jeofails, statutes of, iii. 660, 676, ii. 

Jeopardy for the same ofleuce, a second 
time, iv. 486 

Jersey, island of, i. 103; iii. 181 

Jesuits, iii. 63, n. 

Jetsam, ii. 562 ; iii. 454 

Jcttisotis, ii. 130 

Jew bill, ii. 429, n. 

Jewish emaneijiation bill, ii, 423*^'’^,, 
parent, ii. 303, n. 

Jews, declaration by, on taking office, 

ii. 613 

legal condition of, ii. 273, 422 
marriage of, ii. 264, 269, 273 
mtty hold property for schools and 
places of worship, iii. 64, n. 201 
may bold municipal offices, ii.- 
423 ; ill. 1 58, n. 
may sit in parlinnru?ut, ii. 353 
nuturaliKation of, ii. 429 
oath by, ii. 353, 423 ^ 

John, king, i. 189 ; ii. 412, 487 i iv. 584 

Joinder in demurrer, in an action, iii. 
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Joinder in error, iii. 675 

in issue, iii. 615 ; iv. 490, 491 

Joint nd venture, partnership in, ii. 102* 

Joint stock banks, iii. M l, 333, 
339,310 • 

companies, ii. 168, n. ; iii. 
113 

Joint tenancy, i. 344 

how dissolved, i. 319 
ill things personal, ii. 12, 

; 13, 14 

Jointure, i. 278, 369 ; ii. 287 
Jonathan Wild, iv. 312 
Judex, iii. 381 

Judge, assaulting a, iv. 304 

is counsel for the prisoner, iv. 
511, n. 

of the admiralty, lii. 1-53 ; iv. 390 
of a county court, iii. 396 

Judge’s order, by consent, iii. 668, n. 

Judges, iii. H2 ; iv. 305, 325, 3(12, 
393 

killing, iv. 212 ♦ 
not eligible to House of Com • 
mons, ii. 381 

of assi/.e, iii. 130 ; iv. 388, 3 !• 
of the Central Criminal Chiint, 
iv. 39.6 

threateifiog or rcproacliing, iv. 
305 

the depositories of the law, i. 
18 

Judgment, hi.' 65 1, 663 

aiiUon on a, iii. 574 
atlirniance of, iii. 679 
- * against casual ejector, iii. 

. .• .. 712 

and its consequences, iii. 
: 669; iv. 521. 

arrest of, iii. 658 ; iv. 4Ji3, 
485,521. 

by confession, iii. 664 
by nil dicit, iii. ift. 
debt, ii. 143 

interest on, ii. 98 ; iii. 
671 

debtor summons, ii. 160 
delivering or pronouncing, 

iii. 665 ; iv. 527 
elegit upon, i. 257, 316, 

317, n. 

entry on record of, iii. 603 ; 

iv. 527 * 

error on, iii. 675 ; iv. 5 18 
final, iii. 667 
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Judgment, for default of plea, iii. 601, 
001 ^ 

for want of appearance, iii. 
580, (i() |. 

interest on, iii. 671 
* interlocutory, i i. 6(),3 
in dower, in. 701 
in ejectment, iii. 71 «j 
in quare iinpedit, iii. 705 
in rejdevin, iii. 700 
non ob.stante veredicto, iii. 
660 

of deatli, iv. 567 
oil cof>iiovit, iii. 664 
on deniurrer, lii. 607, 661* 
on nolle prosequi, iii. (iOl* 
on nuiisiiit, iii. ih. 
on non sum informatus, iii. 
66 Is 11. 

on retraxit, iii. 665, n. 
operation of a, in. 660 
paper, iii. 651, 666, n. 
registration of a, i. 257, n. 
registry of, iii. 671 
reversal of, iii. 670; iv. 51*7 
I'm^vor of, iii. 606 
signing, iii. 666 
stopping, iv. 480 

Judicial committee of the privy council, 

ii. 66, 470; iii, 427, n., Ml-, 
451,11., 4.5!) 
sep.'iration, ii. 202 

elRrct of, on dower, 
i. 273 

Judicium Dei, iv. 406 
Jura regalia, iii. 465 
Jurata, iii. 029 

Jure divino, title to tlirone, ii. 461,435) 
451,460 

title to tithes, iii. 80 
king de, ii. 447 ; iv. 264 

Jurisdiction of parliament, ii. 350 

of the admiralty, iv. 301 
of the ecclesia.stical courts, 
ill. 444 

of the central criinfnal 
court, iv. 392 

plea to the, iii. 597; iv- 
483 

Juris scintilla, i. 372, n. 

Jurors’ book, iii. 616 

Juror-s, alien, iv. 507 

atnciidment of panel of, iv. 508, 


Juror.s, cli allonge of, iii. 622—627; iv. 
507—510 

formerly witnesses, iii. 626, ii. 
iiitimid.ition of, iv. 605 
li.Ms of, iii. 617 

qiialilicatiou of, iii. 625 ; iv. 50.) 
qualification of, in Middlesex, 

iii. 626 

Jury, trial bv, iii. 613 —654 ; iv. 502— 
526 

at bar, iii. 611'; iv. 576 
at nisi priua, 613 
befori' ' shci ilf/’^ltir 65 1 ; 
iii. 666 

eiilogium upon, iii. 619, 
653,651' 

in criminal cases, iv. 502 
in the comity couits, in. 

400, 603, 11. 
origin of, iii. iil3, n. 
calling of the. iii. 621 
common, iii. 617, 621 
de medietate lingua', lii. 62.5,11.; 

iv. 107, 507 

diseWge of, iii. 650 ; iv. 517 
exomjitioiis from serving on, iii, 
628 

grand, iv. 139 

in London and Middlesex, iii. 626 
judge’s charge to, iii. 6 VJ 
must be unaiiiiuous, iii. 650 
number of, iii, 621, n., 628; iv. 
007 

of matrons, iv. 553 
}iancl, iii. 616 
petit, iv. 41-5, 50 1 
precept to summon, iii, 616; iv. 
504 

process, iii. 615 ; iv. 501- 
special, iii. 617 ; iv. 387, 471, 505 
swj ^ iog the, iii. 622 ; iv. 501' 

Jus ; ii. 14 

coronae, ii. 430 
in re, i. 515 
fidueiarimn, no, i. 862 
patronatfts, iii. 71, 417, 562 
„ poslliminii, iii. 516 
. priptorium, iii. 418 
prccariinn, i. 361 
* Tclict.T, ii. 19.4, n. 

Justice, oftVnccs against public, iv. 303 
king the iuuntain of, ii. 525 
sale, denial, or delay of, ii. 490 
Justices of the jieacc, ii. 663; iv. 397, 
410, 463 

actions against, ii. 671; iii. 576 





C )(>1 


.hisiiccs, l)aiJ by, iv. I'Jl', JTjT i 

borougli, ii. KiO, (Hi"), n. j 

comity, iv. j 

in eyre, iv. oS3 1 

niunber of, ii. iKjt), f)(j7 I 

oiiico of, how detci mined, ii. ! 

C«8 ' 

origin of, ii. C()!J 

potty sessions of, iv. tlfl, tUi ; 
powei, olHe<', and duty of, ii. , 
f>(J0 I 

proceedings before, iv. 410 
gutdiftpation of. ii. (>(>7 

^ *stip<“jidit!ry, ii. 0(1(1, n. 

suiimi.try juiisduliou of, iv. 
410-414 

the king’s, killing, iv. 21‘2 
virtnte ollieii, who are, ii.tiOG 
visiting, iii. 2.‘17 

Justiciar, chief, iii. 40-1, 404; iv. 577 
Justiciary, lords, killing, iv. 21*3, ii. 
Ju.>.ticie^ writ of, iii. 393, 301- 
JustiH.ilil(‘ homicide, iv. 132 
Justification of libel, iii. 405 
pleas in, iii, "508 

Justinian, laws of, i. II, G3, (if 
Juvenile offenders, iv. 201-, 412, 522, n., 
524-, n. 

K. 

Kechnen, assaulting, iv. 31-7 
Keeper of prison, iii. 237 
Keeping the peace, security for, iv. 371 
Kidnapping, iv. 177 
Killing in self-defence, iv. 14-0 
Kin, next of, ii. 200, 210, 223, 224 , 

K indred, degrees. of, 10 

King, (or Queen, 
abdication 

allegiance of sul^Mo, ii. 413 
ambassadors of, ii. 506 
arbiter of commerce, ii. 537 
audience of the. ii. 473 
can be guilty of no laches, ii. 503 
c.mdo no wrong, ii. 498 ; iv, 121 
coronation, oath of, ii. 411 • 
couricils of, ii. 473 
death of, ii. 4-08 * . • 

declaration of war by, ii. 513 
de facto and de jure, ii. 147 ; iv. 

235 • 

dignity of, ii. 405 
dispenser of justice, ii. 525 
family of, ii. 461 — 472 


fi»rees of, ii. 605- 022 
fountiiin of honour, li. 535 
grant by, i. (j25--0'20; ii. 109 
he.id of the (’luirch, ii. 511- 
In', general relation to the peo})’ 
ii.409 > ' • 

how far barred by lapse oi*time, 
ii. 503 

legislative power of, ii. 518 
letter-, of manque and reprisal by, 
ii. 514 

may issm* writ of nc exeat regno, 
ii. 52 1-, 525 

military command vested in, ii. 
510 

pardoning by, ii. 527 
parens patriiv, ii. 529 
)UMpetulty of, ii. I-OS 
jietit toning of, ii. '103 
jircrogalivc of, ii. 4 82, 51-7 
proclamations by, it. 5*28 
prosecution by, ii. 527 
rcmoustrancc with, ii. 501 
revenm- of, ii. 5 IS — 004 
review of his ])o\v(‘r and preroga- 
ii. 020 -- ‘022 
safe-conilut t by, ii. 510 
succession of, ii. 430 — l-OO 
title of, ii. 130 
treaties by, ii. 520 
ubiquity of, ii. 528 

King’s (or Queen’s) Ucnch, iii. 40S, 
410, n. ; iv. 387, 43 1-, 430, 
412/457, 400, 505 

may bail in all cases, 
iv. 131- 

hooks, ii. 553 

(loliege, i. 21, n. 

counsel, iii. 38 1, 385, n. ; iv. 30 1 

evidence, iv. 480 

. .printer, privilege of, ii.39, 103, n. 
prison, iii- 239 
silver, i. 509 

Knight, ii. 035, n , 633—635, 637 
bachelor, ii. 031, 035 
banneret, ii. 034, 037, n. 
hood, i. 208 
of the Hath, ii. 634 
^ of ihe Garter, ii. 633 

of the shire, i. 132 ; ii. 348, 366, 
384 

service, i. 102, 209 ; iv. 580 
Knight’s fee, i. 194 

L. 

Labour, hard, imprisonment with, iv, 
531 
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Lalnnir, liow far the rijrhl of property } 
founded upon, i. I(i2, KilJ " j 

Labouresj!, ii. 2H', (537, u., ! 

^ i chambiv dcs esU'illos— hce St\k j 
, ' C\lAMin\R. ' 

LaenV. of ‘iiffant, ii. 31d j 

of sovciei;»n, ii. o0.‘{ ^ 

Lading, bill of, ii. I-O 
Ji.iisione fidoi, suits pro, iii. 422 
J aity, iii. 2 j 

Lanibard on etpiity, iv. 47 • ‘ j 

Lambeth degrees, iii. 13 | 

Laiieaster, county palatine of, i. 133 ; 

' iii. ‘Kil- j 

court of dueby chamber of, 
iii. ih. ’ 

[.and, carriers by, ii. So 

cburcli, iii. (i? I 

Clauses Consolidation Act, i. , 

170, n.j iii. 133, n. ^ 

delluition of, in statutes of limi- ! 

taiion, iii. SOO, n. ' 

devisable before tlie Conquest, i. > 

108,590 ’ 

forfeiture of, on attainder, iv. 
515 

holden of tbe Crown, mediately, 
or immediatcl}', i. 237 
legal signification of the word, i. 
173, 395, n. 

limitation of nction.H for, iii. 

502 . ' . 

origin of projierty- in, i. 102 
parish, iii. 1 10, n. 
re-entry on, iii. 353, 505, 510, 
71S 

registry Act, i. 702 

l.andlord, defendant in ejectment, iii^« 
712 

ejectment by, iii. 717 * 

provisions in favour of, £i. 
085, 080, 717-720 
. ^ rent of, iii. OSO 
Landlord's lien fur rent, iiL 085 

* ill bankruptcy, ii. 187 

Land tax falls on proprietor, ii. 582 
origin of, i. 207 ; ii. 581 
revenue from, ii. 576^5.82v 

Lands Clauses Con.solidatio'n.*‘X9fi^*i. 
170, 11 . ; iii. l.'>3, n. 

Language of Acts of parliament, ii. 
399, 11. 

l.tip^e of jnoheiit.itiou, iii. 73—70, 53 L 
700 ; iv. 257 


Lapsed devi.se, i. 013, Cll 
legacy, ii. 221 

Lareenv Act (1801), ii. 71'; iv. ‘JOti, 
398 

Larceny, iv. 190 — 222 

aggravated, iv. 207 
ajiprebension for, without war- 
rant, iv. '1'30 

at common law, iv. 200, n. 
by liailecs, iv. 197 
by clerks and servants, iv. 213 
by faetoiN, 8-c., iv. 210 
by jiuenile ollenders, iv. 412 
. eomjjound, iv. 207 
fiom tbe per.son, iv. 20S, 113 
grand, iv. 203 

jn a dwelling- house, ive., iv. 
207 

in relation to po.st-officc, iv. 
218 

in ships, wharfs, &c., iv. 208 
mixed, iv. 207 

must he of i)ci*.soiial goods, iv. 
198 

pi'lit, iv. 203 

3 )unishment for, iv. 202—205 
second conviction for, iv. 204, 
528, u..- ; ■ • 
simj»le, iv. 19(>, 41 1 
iumiiiary jurisdiction in, iv. 

208^ IK, 142, 413, 522, n. 
things uQt 'the subject of, iv. 
197, 205 

Last examination of bankrupt, ii. 109 
liatent ambiguity, i. 568 
Lathes in Kent, i. 131 
Latitat, writ of, iii. HI, n. 

Laudanum, unlawful adininistralioii of, 

liv^ioo 

j Law and equity, i. 82 ; iv. 31 — 38 
[’ . canon, i. 8, 12,05; iv. 5S2 
i • civil, i. 03 ; ii. 2J>0 ; iv. 582 
i t!(«nmon, i. 10, 41, 47 ; iv. 508 

j dlvmc, i. 21; 

j error in, iii. 675, 677 

i ■ feudal, i. 177* 

' iVeclioid in, i. 432 

• . history of the, iv. 568—609 
. issue in, iii. 594, 607 

I ^ martial, li. '612, n. . 

* merchant, i. 56 
miinleipn I , i .* 26, *35 
of f’lations, i. 25; iii. l-'S , i\. ::'5 
of nature, i. 22 
of revelation, i. 2 4 
paJiaim iitarv, ii. .351 
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Law reform, since lilackstone, iv. fiOl — 
00 !) 

Loman, i. (j 3 ; ii. 29(j ; iv. 582 

socictVi iii 52(> 

statute, i. (jy 

study of the, 1 — 21 

terms, iii. 578—582 

unwritten, i. 11, (Ji) 

waner of, iii. (i08, ii. ; iv. 575 

written, i. ()9, 81 

Lawful conveyances, i. 559, n. 

Laws in frcneral, i. 22, -lO 
of Lnjrland, i. 41. SI 
of Oleron, iii. '1;)5; iv. SSI- 
of Justinian, i. ()3, (it 
progress of the, iv. 5()S — G09 

Lay corporations, iii. 130, 150 

d.a\s, ii. 110 
impropriators, iii. 22 
investiture of bishops, iii. 0 

Laying the action, iii. 595 
Lazarets, iii. 279 

Leading uses of fine or recovery, i. 574, 
582 

hcagues and alliances, ii. 512 
heap year, 1.288 .* ;• 

Lease, i. 289; 293/ 521 ' 

and release, 4. 539, 544 
l)uilding, iii. lO'lli ‘ ,, 
by deed, r. 293 ‘ ’• 
by husband, i. 294, ii. 
by tenant by the curtesy, i. 272 
for life, i. 258 
in dower, i, 285 
in tail, i. 258 
college, i. 478 ; iii. 98 
ecclesiastical, i. 478 ; iii, 98 — 
108 

entry and ouster, iii. 712 % 

. farming, iii, 102 
in futuro, i. 522 
in writing, i. 293 V . . 
long, i. 291 ' . 

operative words in, i. 623f 
practice as fo-preparing, i. 491, n; 

Leasehold, franchise by possessing a, ii. 

3G8 . : . 

Leasing powers, i. 556 
Lecturers and parish clerks, jii. 38^ n. 
Lecture, copyriglit in a, ii. 40 
licctures, law, i. 20 
Lect, court, iv, 401 
Legacies, ii, 219 - 221 
lapsed, ii. 22l 


Legacies, limitation of actions in re- 
''pect of, iii. 507 , • 

reco\eiy of, ii. 229 
suits for, in county cotirt, iii. 
398, n. 

Legacy duty, ii. 219, n., 593«^%i#,* 
Legal and eipiit.ihle estates, i. 235, 314 
education, i. 20 
estate, i. 314, 37G 

transfer of, by order in 
(Mianeery, i. 380 
" liabilities, ii. GO 
memory, i. 58, G94 
tender, ii. 5 1'2 ; iii. 330 
Legalis homo, iv. 500 
Legates, iv. 255 
Lcgatine constitutions, i. 66 
Leges scriptie, i. 69 

Legislative and executive powers, i. 

, 32 ; ii. 332 

i power of convocation, ii. 

I 516, n. 

. Legitim, ii. 194, n. 

I Legitimacy, ii. 295 

judicial declaration as to, 

: ii. 254 

Lc Grand Coustuinier, i. 46, n., 103 
Lessor of tlie plaintiff, iii. 712 
Letter of statute, no rule for construc- 
tion, L74' 

I Lctttrrs, carriage of, ii. 590 
I detaining, iv. 219 

franking, ii. 592, u. 
of administration —sec Admi- 

■ NISTIIATION. 

». of marque, ii. 514 ■ 

of request, iii. 441 

» patent to company,* under 7 

2 Will. 4 I Viet. c. 73.. iii. 

142 

patent, L 625 ; ii. 25 . 
stealing, iv. 219 
threatening, iv. 212, 33l|i\338 

Lewdnesis, offence of, iv. 361 

Levant and couchant, i. 661, 688 ; iii. 

•.^59 , 

l^all^cias, writ of, iii. 687 
Levinz’s Reports, i. 52 
Tievilical degrees, ii. 258, 269 
Levying money without consent of pnr- 
liamcnt, i. 170 

war against the Crown, iy 210 
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Lex Julia lu.'ijc'statis, iv. 23 !< 

Hostilia lie Funis, iv. 201 
■ jl^crcrttoria, i. 50 
Jton scripta, i. 'H— 09 
V scripta, i. 09—81 
N iv. JOO, 18 1 

Libel, ii. 358; iii. 297, ii., '191-; iv. 
212, n., 338-3 11 
apology ibr, iii. 190 
blasphemou.s, iv. 286, 339 
flelainatory, iii. 495 ; iv. 338 
immoral, iv. 339 
in newspajiers, iii. 190 
in spiritvial court, iii. 150 
ju.stilicntion of, iii. 495 
malicious, iii. 49 1 
seilitious, iv. 339 
treasonable, iv., 339 
Liber judicialis of Alfred, i. 43; iv. 
572 

Liberain legem, losing, iv. 500, 502 
Liheri socmanni, i. 21 1 

Liberties and franchises, i. 070 

or privileged districts, ii.05l. 

Liberty, injuries to, iii. 498 ; iv. 179 
natural, ii, 484 

of the jircss, iii. 297 ; iv. 340 

personal, i. 149 

political or civil, ii. 484, 485 

Liberum niaritagium, i. 251 
teneinentuni, i. 235 

Licence, beer and cider, iii. 300 

for hackney coach, iii. 288 . 
marriage by, ii. 261, 265, 269 
of alienation, i. 208 

in • inoriihain, i. 
460 

of curate, iii. 38 / 

. 228, n., 231 
revocable, i. 235 
^to act plays,* iii. 308 
1C0 convict, to be at large, iv. 

•• 535* • 

to kill gamet it. 21 

•to manufacture patented artieW, 

* ii. 31 

to publish, iv. 340 
to teach youth, iii. 50, p.' .. 

Licensed brokers, ii. 77 

houses for insane persqns, iii/ 
230 

pilots, iii. 267, 269 
Licenila concoi^andi; i. 568 

Liege homage, ii. 414 
^ lord, ii. ib. 


Lien, ii. 82 

of landlord, ii. 187; Hi. 085 
Lieutenancy, commission of, ii. 008 
Lieutenant, deputy, ii. 010 

lord, ii. 008, n., 010 
•ife, i. 143, 147 

annuity, ii. 93 ; iii. 206 

estates for, i. 200 

forfeiture of, for crime, i. 147 ; iv. 

91, 10.1, n., 501' 
injuries allecting, iii. 486 
in.'iurarice, ii. 131 
peerage, ii. 629, ri. 

Ligan, ii. 562 ; iii. 454 
Light, i. 164, 009; iii. 355 
Liglitermcii of the Thame.s, iii. 293, n. 
Lighthouse.s, ii. 523 ; iii. 270 
damage to, iii. 272 

Lighting street.s at the expcn.se of rate- 
payers, ii. 680 

Lights, Jibandonment of, i. 701 ; iii. 

355 

Limbs, defence o‘f, i. 144 

Limitation as to prescription, i. 097 
conditional, i.. 305 
' of actions, iii. 501*— 577 ; iv. 
r 598 

against justices of 
the peace, ii. 
071; iii. 570 
as to penal ac- 
tions, iii. 575 
' as to the Crown, 
iii.'56a 

of the Crown, ii. 453, 450 
of equitable claims, iii. 507 
of right of distress, iii. 502, 
.;• 566, 569 

, of right of entry, iii. 566 

of indictments, ii. 503; iv. 

247, 446, 506 
to uses, i. 304, 537, 558 

Limited administration, ii. 212 
liability, iiif 145, 146 
companies, ill. 143 
banking companies, iii. 340 
Limits'bf pilots of Trinity House, iii. 
209 

Lineal ancestors ndmitted to descent, i. 
414 

consanguinity, ’ii. .2 1 0, 258 
warranty, i. 490 

Linen in process of manufacture, steal- 
ing, iv. 201 



(l.wiiagi’S, il. 110 
J.iquid.Uor, otlioial, iii. 117 _ 

I-iternry and scicMitific societies, iii. 

187, n., 201. 218 
property, ii. 3i- 

piracy of, ii. 32, Z5{ 
iii.'all- 

I/ittlc-goes, (or lotteries,) iv. 3oG, n. 
Littleton’s Tenures, i. 53 
Liturgy, iii. 43 

Livery in deed, i. 517 

in law, i. ih., 518 
lying in, i. 520 

of seisin, i. 181, 194, 23G, 287, 
3G8, 5U 

of oustorlemain, i. 19G 
Livt'rynion of London, ii. 378 
Livings in connncMidain, iii. 37 

Loan for the public service, it.‘ 597 

of money, contract of, iu 88 j iii. 
548 

society, iii. 2l2,‘n. 

Local actions, iii. 479 

Acts of parliament, i. 71 j iii. 575 
al'legianca, ii. 418 
and pefsonal Acts, i..yi 
boards ofdiealth, iii. 283 
customs, i. 54, 55 
government of towns, 8’c., iii. 

282, 283 ; iv. 357 
inclosure Acts, i. GG3 
liglitbouso authorities, iii. 270 
taxes, i. 123 ; iii. 191, n. 

Lock-up bouses, ii, G77 ; iii. 237, n. • 

Locomotives on roads, iii. 248, 

287, n. 

Lodging-houses, for labouring classes, 
ill. 173, 11., 28G, 11. 

Lollardy, iii. 51 

London and Westminster sittings, iii. 
•tsi • 
courts in, iii. 4G7 
customs of, i. 50 ; ii. 22^ 2^ ; 

iii Oil ; iv. 456, n. . 
franchises of, not to ,be for-* 
feited, iii, 153 ; iv. 15, n. 
fiazette, ii. 166, 169 ; iii. 279 
jurors, iii. 626, jj. 
not included in Municipal 
Corporations Act, iii. 156 
sanatory improvement of, iii. 
286, n. 


l.ondun university, i. 21, n. ; iii. 1!)9 
Long vacation, iiii 5S2, 601, ii. , 

Lord and vassel, i. 179 * ^ 

chamberlain, iii. 308 
chancellor - see Chascui.lok. 
ieinlal, i. 179 / 

higli constable, iii. ^59, n. 
high steward on trial of a peer, iv. 
380 

court of, 382 
of court of the uni- 
versity, iv. 406 
mayor’s court, iii. 4G7, n. 
jirivy seal, ii. 476 
hedesdale's Act, ii. 149 
Tenterdeu’s Act, ii. 56 ; iii. 51-3 * 
steward of the king’s household, 
court of, iv. 405 

warden of cirKpie ]M)rts, ii. 521, n. 
ajipeal to, iii. 467 

Lords, house of, ii. Sl-t; iii. 429; iv. 
379, 38J, 5 IS 
justices, ii. 175 ; iii. 427 
laws and customs of the, ii. 360 
spiritual, ii. 342 ; lii. 10 ; iv. 386 
temporal, ii. 31<1* 

Lordships (or manors), i. 220 
Lord Worsley’s Act, i. 66 1 
Loss of a hill of exchange, iii. 611, n. 
Lotteries, iv. 355 

Lunacy, commissioners in, iii. 2.30 
masters in, ii. 523, n. 

• • regulation Acts, ii. 533 

Lunar month, i. 289 
Lunatio ftjjdum’s, iii. 226 — 232 

borough,. iii. 226, n. 

’ county,, lii. 226— 230 

in general, iii. 230 
bankrupt, Ij. 162 
cannot sit and vote in parlia- 
ment, ii. 379 . j • . 

. prisoners for debt, it 162 ; iii. 
22.9 > i 

liunatics, iii.,227 ; iv. 110, 151, 553 • 

cliargeable to a parish, iii. * 
227 

^ , contracts by, ii. 62 

conveyances by and to, i. 480 
criminal, iii. 229, n. ; iv. 1 10, 
111 ' 

custody of, ii. 529, 531 — (see 
IJi'NATic Asylums). 
excused in criminal cases, 
when, iv. 110, 151, 553 
ill boroughs, iii. 161, n. ^ 
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JiiuiaUcs, jurisdiction of chancellor over, 
* hi. 415 

/HnarriaRe by, li. 257 
• • meditating crime, iii. 229 
orders for the conlinement of, 
iii. 228 

standing mute, iv. 478 
visiting, ii. S.'il; iii. 227, 2.‘U 
wandering at large, iii. 229 
wives of pauper, ii. 281, n. 
l.uxury, laws against, iv. 3(i2, n. 

I.ying in franchise, iii. 3GS 

in grant or in livery, i. 520, 091 
liying-in hospitals, iii. 19 1, n. 
•Lyiidewoodc's Provinchile, i. 60, n. 


M. 

IMaclhnery, riotous destruction of, iv. 
330 

Maenau;ihteu’s ease, iv. 112, n. 
Madhouses — .see Lunatic Asylums. 
Madmen — see L un at i cs. 

Madras, hishoj) of, i. 115 
Magic, pretouded, iv. 289 
Magistrates — sec JusTier.s of tim: 
Pi;aci.. 

stijicndiary, ii. 090, n. ; 
iv. 412, 11 ., 41 1', n. 

Magistrates’ room,vvlicr 4 an' open court, 
iv. ilO, 433 

Ma;jna Charta, i. 09, 189, 201, 200; ii. 
487, n. : iii. 404, 409^11., 431 ; iv. 
297, 4^1, 512, 584 • 

Mail coaches, iii. 288, n. 

Mail, robbing the, iv. 2l9 . 

Maiiiour/ iv. 458, 50Q 
Mainprize, writ of, iv. 18, n. 
I\Iaintii 3 iancc of bastards, ii. 300, 309, 
811 

of cbjldren, ii. 300, 328 
, . of.parents, ii. 308 ^ 

of servants, ii: 248 • 
of wife, ii. 282, 289- 
olTcnce of, ii. ‘249 ; iv. 
310 

Majora regalia, ii. 495 . 

Making up the issue, iii. 01f5 • * 

Maladministration of public officers, iv. 

t 270 

of government, ii. 
499, 501 


Mala in se, crimes, i. 39 ; ii. 50/ ; iv. 96, 
97 

prohibita, ii. 507 ; iv. 90, 97 
praxis, iii. 490 

Male preferred to female in descents, i. 

405, 415 ; ii. 434 
^Ifalfe asance, iii. 477 
Malice, aforethought or prcjicnse, iv. 
154 

cx])rcss, iv. ih. 
implied, iv. 150 
Malicious arrest, iii. 500 

burning, iv. 182 
injuries, iv. 222 

apprehension for, 
without warrant, 
iv. 431 
libel, iii. 494 
niisebief, iv. 222 
prosecution, action for, iii, 
197 

for rape, iv. 17 1 

Malitia supplet mtateni, iv. 109, 172 
Malt, excise on, ii. 589 
Man, bishop of, i. 120 
island of, i. 101 

Manager, fraudulent conversion by, iv. 

218 

entries by, iv. fh. 
representation of, 
iv. id. 

Maneliester, bishop of, i. 120, n. ; iii. 
10, 118 

Mandamus, iv. 418, n. 

incidcnial to an action, iv. 
9, 45, n. 

to examine witnesses in 
India, iv. 5, n. 
writ of, iv. 5 — 10, 72, n., 
604 

JVlanors, i. 219, 225 
Manse, iii. 69, n. 

Mansion bouse, burglary in, iv. 189 
Manslaughter, involuntary, iv. M8 

punishment of, iv. M'9 
voluntary, iv. 147 
Man-traps, iv. 179 
Manufacture, patent for new, ii. 26 
Manu&ictures, destroying, iv. 223 

^larceny in respect of, iv. 
204 

Manumission of villeins, i. 222 
Marches, the, ii. 624 
Marcheta, custom of, i. 216 
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(luecn of ScotVaml, ii. 411 

Marine assuriincc, iii. .'ijO 
])oar(ls, iii. 
forces, ii. (11,5 
insurance, ii. 127 
stores, iv. 222, ii. 

^larincrs of Trinity House, iii. 2()7 

Marines, The, ii. (JIU 

Maritaginm, i. 198, 212 

Maritime causes, iii. 4.5.S 

courts, iii. 'l.lt;, 152 — 100 

lifark, signing deed by a, i. 501 

Market, fair and ferry, i. 071 ; ii. 537 ; 

iii. 520 I 

ch rk of the, iv. 103 
overt, ii. 53, 72 
towns, i. 128 

?Jarking bill in equity, iv. 51, n. 

Marque and reprisal, ii. 511 
letters of, ii. 5 10 

.Marquess, ii. 021, 025 

.Marriage, ii. 25’}--274 
abroad, ii. 273 
by banns, ii. 201 
by consul, ii. 274 
by certificate, ii, 205 
by licence, ii. 201 
c.iveat against, ii. 207 
contracts in restraint of, ii. 
01, n, 112 

dispensations by the Pope as 
to, iv. 256 

cfTect of, ])ending action, iii. 
090 

in chivalry, i. 198 
in India, ii. 273, n. 
in Scotland, ii. i5. 
in socage, i. 212 
is a conn act, ii. 254 
notice book, ii. 205 
of .lews, ii. 20 1, 209 
of (Junkers, ii. ifj. 
of the rfyal family, -ii. 273, 
472 ^ 

prohibited degrees in, ii. 259, 
200; iv. 250 < • 

promise of, ii. 56, 257 
registration of, ii, 205, 2ft • 
settlement, i. 3^17 ; ii. 287 
registry of, iii. 31-3, 340 
royal, iv. 207 ^ 

trial of, iii. 612, n. 

Matricd women — see Pkme Covert. 

cannot tonlract, ii. 03 


Married women cannot make a will, ii. . 

200, 201 * 

i'isabilities of, 

200,281 , \ 
effect of their coverture 
on j)erson, 277 • ‘ 
on propiUPty,' ii. 
278 

on transactions, 
ii. 281 

execution against, iii. 

liabilities of, ii. 283, 
2S4 ; iv. 110 
l)ro!ectiori of, ii. 280, 
282, 283 

Maisb.il, lord, iii. 459, n. 

Marshalling coat armour, iii. 459, n. 

of assets, iv. 40, n. 
Marsbalsca, court of, Iii. 171, n. 

steward of the, iv. 105 
.Martial, courts, ii. 612, 01 1- 
law, ii. 014, n. 

Mary, (jueen, ii. 431*, 1 18 ; iv. 598 
Master and servant, ii. 210; iii. 556 
may protect servant, ii 218 
power of, over servant, li. 210 
when liable for acts of ser\ant, 

ii. 21-9 

of the Crown Office, iv. 159 
of the Rolls, ii. 361, n., .381, n. ; 

iii. 425 

Masters in ebaneery, iii. 426, n. 
in luimcy, ii. 533 
of sbipi>, iii. 204, 26S 

IMatilda, «mpK-ss, ii. 4H, 442 
Matrimonial causes, ii. 2’53' 
pMatrimoiiy, offences in regard to, ii. 207, 
272 ; iv. 35^ 

Matrons, jury of, it. 299 ; iv. .553 ' 

Maturity of bill, ii. 110, 12‘5 
Mayhem, i. 144; iii. 48/; iv. 102' 
Mayors, iii. 157 

court of Londgn, iii. 407) n. 
Meal^ adulteration of, iv. 345 
Means 'of preventing offences, iv. 131, 
135, n., 3,0 

Measure of punishment, how calculated, 
iy. 99 

Pleasures and weights, ii. 537 

false, iv. 345 

Meat, bad, selling, iv. 3#9 
Medical Act (1858), iii. 318 

itc. profe.ssioii, iii. 311 f 
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Mctliical jurisprudence, i. 8 
register, Hi. 318, 

^ relief to paupers, Hi. 186 

M^odicine, administering by an irregular 

^ practitioner, iv. , 

compounding, Hi. 317 

Mcdietate, jury de, iii. 023, ti. ; iv. 407, 
507 

Meeting-house Act, iii. 58 

Meeting-houses, iii. 203 

Meeting of creditors, ii. 100 

Meetings for military exercise, iv. 2S2 
public, when unlawful, iv. 335 

Members of parliament, ii. 347, 336 
election of, ii. 364, 392 
may be bankrupt, ii. 3,39 
privileges of, ii. 356 
qualification of, ii. 380 

Membrum pro inenibro, iv. 103 

Memorandum of alteration of patent, ii. 

3t 

of association, iii. 143^ 
of error, iii. 677 


Memory, time of legal, i. 58, 694 
Menaces— see Threats. 

Menial servants, ii. 243 
Mensa ct tboro, divorce ti, ii. 290, 292 
Men.sura Domini regis, ii. 539 
Men traps, setting, iv. 179 
Mercantile Marine fund, iii. 276 
law, i. 56 

Merccn-lage, i. 43 ; iv. 573" 

Merchant seamen, iii, 2^ • 

• Shipping Act(lSff4), iii. 260, ' 

. •' " 

. . statute^ i. 314 / 

Merch^, custom of, i. 2l6 
Mere right, iii. 507 

.. ;* 

o£ frininple contract in a deed, 

Merton, statute of, i. 66S , ,, 
Mescroyantz, iv. 286, n. 

Mesne (or middle) lords, i. 191 
process, iii. 583, n. 
profits, iii. 717, 720 
writ of, Hi. 525, n. 


Metropolis, mauagciuctit of, iii. 286, ti. 

prevention of diseases in, iii. 

, 284 

sCrcets in, iii. 216, n. 

Metropolitan comrai.ssioners in lunacy, 
iii. 230 

county courts, Hi. 397, n. 
interments, iii. 286, n. 

Metropolitan magistrate.^, ii. 379, 425, 
n., 429, n., 665, n., 670, 

n. 

police Acts, ii. 665, n., 
675, n.; iv. 414, 

ceurts, power of 
bail in, iv. 435, 
n. 

district, iv. 429, n. 
sewers, iii. 286, n., 461 
stage carriages, iii. 287, n. 
supply of water, iii. 286, ;j., 
461 

smoke furnaces, iii. 286/. 

Hr 

Michcl-gemote, ii. 333 

Michel.synoth,M. i7>. • i* ' 

Middlesex, bill’ of, iii. ifl, n. 

• sessiShs, iv. 400 

regisfiriition of convey«Tncos 
§20, 621, ^05 

Military as;^ifl|Pll^)u>lsea,<'fl.' dDli n* 
courts; it.6^, * 11 . ; iii. 459, n. 
feuds, i. 193 
forces, ii. 605 — 615 
hospital, ii. 615 

• ^savings hanks, Hi. 204, n. 

•.j-^tqnures,j[«J03, 209,,; ^ 

" ratoment, ii. VI 5' 

Militia, ii. 519, 606, 609, '610; iii!* • 
V 208, n. 

Millbank prison, iii. 240 
Mi%onds,‘injjtftn^.iv. 223 
Minas, durns pc'r,T 145 ; iv. 117 

iii. 144, n.,'286, n. .* 
injuries to, iv. 223, n. 

* * prerogative as to, ii. 569 

Ministers, lii.' 422 . 

'V * -dissenting, iii. 57 
^ /impeachment of, ii. 501 ' 

* the cabinet, ii. 476 

Minora regalia, ii. 49*5 
Minor canonw«, iii. 17 
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Mint, sanctuary of the, iv. 307, u. 
Mirrour, The, i. /)2; iii. lG/> 
Misadventure, homicide by, 1 3(5 
Miscarriape, producing, i. 1 13; iv. 154, 
n., 

Miscellaneous contempts, iv. 283 

juiisdiction of county 
court, iii. *102, u. 

Misconduct, in bankrupt, ii. 174 
Miscreant, (or sceptic,) iv. 28G 
Misdemeanor, iv. 02, 95, 165; iii. 58, n. 

error in eases of, iv. 548 
pica of coverture in, iv. 
117 

Misdemeanors, statutable, by bankrupt, 
ii. 170-172 

Misdirection of judge, iii. 656 
.Mise on a mere right, iii. 507, n. 

’ M istcazance, iii. 477 
Misfortune, when excuse for crime, iv. 
114 

Misgovernrnent„ii. 498, 501 
Misjoinder, of counts, iii. 604, n. 

of'parties, iii, ^$87, n. 

Misnomer, eflect of, iv. 455, 485 

plea ofj iji. 597^ n. ; iv. 485 

Misprision, iv. . , 

of tredrfjrf, w. 248 " 

punishment of, iv. 250 

Misrepresentation as to character, &c., 
iii. 543 

in a,policy(.ii 4 137 
ftrnt,- ^e'n- excuse *fdc crinie. 

'iv.ii^ 

Misuser, forfeiture for, i. 701 
Mitigation of damages, iii. 497 
Mitter Ic droit, i. 529 . 

Testate, i. (4, • 

Mittimus by justices, iv. 433 
Mix^ actions, iii. 475 

government, i. 32, 33 • ' 

larceny, iv. 207 
subjects of propgrtyr ii. 230 
tithes, iii. 80 • * 

Models, copyright in, ii. 41, 

IModus, iii. 446 

deciniandi, iii. 86 
levandi fines, i. 568- 
rank, iii. 88 


Moerda (murder), iv. 150 

Molesting persons engaged iu tAwful 
trade, iv. 347 ^ 

Mollitcr manus imposuit, iii. 489 

Monarchy, i. 32 ^ • 

English, not elective, ii. 432 

Monasteries, iii. 20 — see Religious 
Houses. 

Money bill, ii. 363 

counterfeiting, iv. 234, n., 272, 
536, 11. 

due, and account stated, iii. 518 
has no ear-mark, ii. 1 23, n. 
interest on, ii. 89, 91, 95 * 
lent, ii.87, 88; iii. 518 
may be sei/cd on a fi. fa., iii. 
686 

of the realm, current, ii. 539, 
510 ^ 

orders, iv. 220, n., 226 
paid, iii. 548 

payment of, into court,' iii. 600 
received to use of plaintiff, hi. 
548 

Monk,.,!. 146 ; iii. 63, n. 

Monmouth, county of, i. 87 
Monopolies, statute of, ii. 25, 26, 35 
Monopoly, offence of, ii. 25 ; iv. 346 
Monster cannot be heir, i. 410 

Moiistrans de droit, iv. 69, 70 

judgment in, iv. 70 

Month, calendar, i. 289 
lunar, i. ib. 

Monument!, il. 238 , 

Moorings, Injuring, iii. 2T2 ' ' i 

Moravians, affirmation by, ii.^53, 643 ; 

Mort 'd*8n(!««t<>r,lii!’ 523, n,| 580 

Mortgage, i. 310 ; iii. 568 ; iv. 39 

debentures of railway com- 

panios,jii!h.?fl2»«M 
doctrine in *c'o(!irt8 of 
equity, iVi'*56 
.'^e^uitable, i. 310, n. 

_ creditor in bankruptcy, ii, 
'i •'* 187 

of tolls, iii. 254 
payment of^out of personal 
estate, ii. 217, n. 

Mortgagee out of possession, i. 312 
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Mortmain, i. 362, 459; iii. 135, 193; 
iv. 588, cot 
relaxation of, i. 165 

Mortuaries, iii. 16, n., MQ—l 12 
M^rtuo vadio, estate in, i. 310 

Mother-church, iii. 114 
churches, i. 121 

Mother, when entitled to custody of 
child, ii. 308 
when guardian, ii. ih. 

Motion by way of interpicailor, iii.' 692 
for a‘ decree or decretal older, 

. • iv. 56 

f .• 

Motions in court of law, iv. 1 

in Court of Chancery, iv. 65 

• in courts of quarler sessions, 

. iv, 399 

. 'loveable terms, iii. -580, 581 

Moveables, property in, i. 159; ii. 2, 4 
right of disposing by will, 

i. 168 

Mountebanks, iv. 852 
Mnlier puisne, i. 441 

Municipal corporations, i. 128 ; iii. 152, 
n., 153; iv. 17, 605 
Act, iii, 156 
elections, Ui. 158, n. 
law, i. 26, 35 

Murder, iii. 235, n, ; iv. 150 — 161, 418 
attainder for, iv. 543 
attempts to, iv. 161 
by perjury, iv. 152, «!•, 324 
in •case of partiiil.ii^aBity, iv. 

• 112 ^ ‘ 
pardon of, iv. 556’ ’ . , 

punishment of, iv. ^58, 159 
< where stroke .in Englifiid and 
death abroad, or vice-vcis^» 
44L 

• Marcl»i(^.lS0,*u ' ^ 

Mttrdninii'iT. iSl 

; Museum in boroughs, iii. 161, n. . ' 

* Musical peifarihftnces, copyright in, 

40 ./ ,./- 

Mitta canum, iii. 16^ n. 

Mute, standing, iv. 95, 476 . ' ' 

Mutilation, iii. 487 ; iv, 1-63 
Mutiny Act, ii. 612, 61<8; iv. 472,1^. 
Mutual coDvexances, 1. 525 

promises, ii. 55, n., 60 ♦ 
Mystery of apothecaries, iii. 315 


N. 

N.iTnc of corporation, iii. DU 
National Cluirch, ii. 5tt 

debt, ii. 596 ; iv. 6 (j 3 
amount of, ii. 598 
liberty, ii. 481' 

Nations, law of, i. 25 

offences against, iv. 21‘5 
—302 

Nativi, i. 222 

Natural affection, consideration of, i. 5 11 
alleg^wnec, ii. 417, ‘118 
liberty,!. 149; ii. 117, 484 . 
life, i. 147, 262 

Natural- born subject, ii. 420 

Naturalization, i. 138,443 ; ii. 353, 426 
by certificate, ii, 851, n., 
128 

Nature, law of, i. 22 

Naval coast volunteers, ii. 620, n.; iii. 
208, u;. 

(discipline Act, ii. 617 
n\pdical, s^pdi^lPfental society, ii. 
620, n. : 

Navigable rivers, i, 679 . 

Navigation Acts, iii. 256— sec Timdr 
AiiiJ Nav4<jation. . 
companies, ii. 86, n. ■ 
of British ships, iii. 257 
Navy, ii. 519,615-619 

founding of, by King Edgar, iv. 
573 

number of ships in, ii. 616, n. 

a^ittas, iii. 702, n. 

'diftturba pas, iif. 7.03 
. exeat regno, writ of, i. 152 ; ii. 524, 
525 ; iv. 52, 283 
injustc vexes, iii. 525, ii. 
unques accouple, iii. 700 
unqvies scisic que dower, iii. ih, 

'Nece.s8a.ides for chiltircn, ii. 391 

for wife, ii. 63, n.; 281 

v^ecessitas culpabilis, iv. 141 
Necessity, whoa* excuse for crime, iv. 

‘different kinds of, ii. 81 . n. 
"* escape of felons by, iv. 3(J8 

« homicide by, iv. 1 18 
injuries by, iii. 484, 189 
in bailee, ii. 81 
of public otlicers, iv. 326 
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Negligent burning by servants, iv. 184? 

Negotiability of a bill, ii. 1 M* 
of a note, ii. Vila 

Negotiable instruments, ii. r53, 111, 115, 
122 

Negro slavery, i. 110 ; ii. 48(> 

Neife, i. 223 


Nominal damages, iii. 481 
Non assumpsit, plea of, iii. 508 
Non cepit, pleg of, iii. 70S 
Non-claim, Bsfif by, i. 571 
Non-compos, ii. 531— sec LiKv.^7rcs*. 

feollment by a person, i. 
489 . 


Nenibda, (or jury,) iii. GtS, n. 

Nemo est Inrres viventis, i. 392 
Nephew preferred to uncle in descent, 

i. 411 

Net profits, ii. 102, n. ■ 
Neverindebted, ])Ica of, iii. 598 
New asvignrnpnt, jilea of, iii. 002 

Brunswick, Acts relating to, i. 

. 108, u. 

Newfoundland, Acts relating to, i. 108, 
n. 

panel of jury, iv. 510 
South Wales, Acts relating to, i. 
108, n. 

trial, iii. 055 ; fv.*5l9 . 

Zealand, Acte relating to, i. 108, 

n. • 

Newgate, delivery of the gaol of, iv. 
390, H. ^ - 

prison, iik 230, n. 

New. parishes Aots^ iiii lOO 
News, false, spreading, iv. 337 

Newspapers, iii. 300 

libels ill, iii. 490 
stamps on, ii. 593, n. ; iii. 
300, n. 

Next of kin, ii. 209, 210, 223, 224 
Nicrit culpable, (ndt guilty,) iv. 

Night, house-breaking by,iv. 187-rl94 
poaching, ii. 20, n. } iv. 366 
walkers, iv. 375 

Nil capiat, judgment of, iii. 669 
dicit, judgmeiy; by, iii. 664*^ 

Nisi prius, commission of, iiC^SO, 431 
court of, iii. 582 ^ • 

record, iii. 61^^^61 9 
trial at, iij.*431|.^.^5.; iv. 
•469 ^ 

Nobility, ii. 3l2, 535, 

Titles?. * * ' ' 

Nobleman, when tried by bis peers, ii. 
030 

Nolle prosequi, iii. 061, 667 


Noii-conforrnists, iii. 54 
Non-conformity, iii. 41, 53 ; iv. 287 
Non est factum, pica of, iii. 598 
Nonfcii/^ihce, iii. 177 
Non intromittant clause, iii. 100, n. 

« 

Nonjoinder of otlicr partners, plea cf, 

ii. 99 

of parties, iii. 587 
plea of, iii. 597, n. 

Non obstante clause, i. 4(j5 

veredicto, iii. 060, 070 

Non-payment of ecclosiasticjil dues, 

iii. 417 

of church ratc.s, iii. 1 5 9 
Non pros, judgment -of, lii. 00 1, 707 
Non-rcsidence of clergy, iii. 33, 31 
Nonsuit, iii. 050 

docs not happen to the Cro\\ n, 
ii. 528 

motion to enter, iii. 055, ii. 
motion to set aside, iii. ih. 

Non sum informatus, judgment of, iii. 
004 i 

Non-usttf forfeiture for, i. 701 ; ii. Oil 
Norfolk Island, Acts relating to, i. 
108, n.. 

Normal schools, iii. 220, n. 

Norman Conqiicsf,. i. 390; ii* 439; iv. 
. 570 . 

jurisprudence, jb 45, 46 ; iv. 

Normandy, one of thp sourcoT of our 
common law, i. 4^ 

•,;J|IofanesJ pubjic, iii. 3211,^0. 
of a finfn i. 509 
iQ{ band, H.‘ 124 

jUlpt guilty, plea of, iii.‘ 597 ; iv. 490. 

- entering pica of, for prisoner, 
’ * 17 . 478 ' 

Notice of ajpt of bankruptcy, ii. 181 
of action to just^cs, ii. 071 
of dishonour, ii. 118, n., 120 
of marriage, ii. 205, 270 i 
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Notice of trial, iii. 618, 71/) ' 
to admit, iii. 649 
to pay off mort|i|fej i. 311, n. 
to produce, iii; 642 
to quit, i. 297;i298 

Ndttin(»;Jj«n, Earl of, iii. 425 
Nova statuta, i. 69, n. 

Novel disseisin, writ of, iii. 525, n., 580 
Novels of Justinian, i. 63 , 

Nudum pactum, ii. 59 
Nuisance, iii. 518 

abatement of, iii. 354 
as to corporeal hereditaments, 
, iii. 518 

as to incorporeal heredita- 
ments, iii. 520 
common, iv. 350 
injunction ag.ninst.'iii. 521, n. 
private, iii. 249, n., 355 
” public, iii.-355; iv. 350 

remedies for, iii. 518, 521 
. rgmoval Act (1855), iii. 284; 
iv. 358. 

Nulla bonai return of, iii. 687 

Null! vendemus, &c., rectum yel justi- 
tiam, ii. 490 ; iv. 586, n. 

Nullum tempus occurrit regi, ii. 503 ; 
iii. 74, 563 

Nul tiel record, plea of, iii. 609 
Nunc pro tunc, judgment entered, iii. 
669 

Nuncupative will, ii. 202, 615, 619 
Nunquam indebitatus, plpa of, iii. 598 
Nursery grounds, injuring,. iv. 223 
Nurture, guardianship f&r, ii. 321 


new, in place of the oatlis of ab- 
juration, allefrianec and 
***;^supreinacy, ii. 416, n. 
of ailjhration, allegiance, and su- 
praindltyy'i! 415,416 
■ . of 181 

of jury nj'^n^ life 629; iv. 510 
of witne'sseit, ii]>635 
on accepilljig cii^9ce, ii. 642, 643 
profane^ iv. 28^ , . 
refusing tb^ take on^, ViJjen re- 
quired by Jaw, ‘ 
unlawful, 280. 

Oblations, iii. 109 
Obligation of hufnan Ijms, i.’89 »• . 
Obligor and obligee of a bond/ih l O^; 
Obscene books, &c., iv. 361 

Obstructing custom and excise -egitcr^, 
iv. 313 

process, iv. 306 
Obventions, iii. 110 
Occupancy, colonics gained by, 
453,6Sri ii. l6 

Occupier, TAting, instead of owner, iii. 

188, 247, n,v. .. ’V 
Occupying hoU«‘,^8»<, jirtjjjlpjDUgh, vote 
by, * 

tenant, vpte for county as, ii. 
^69, iii.. 157 

Octo tales, iiC'^28' 

Q'iconomy, laws of social, iii. 125 
Offences triable at quarter sessions, iv. 

■ 898 

in whatcountyitfli’Jie tried, iv^.' 
..441,4^2 

Offensive trades, and manufacturlith*)ii^ 
351 V.. 




^ > 

Oath, affirmatloft. of, iii.' B9, n., 
64, n.v 68 ^* 0 ?^ if. 2, n., 322, n., 
*4l6«t)k, 48i9,*ii« ' 

bribery, ii. 388, n. 
by members* > 0 f parliament .ii* 
* . 852,353 

' conscientious objection - to, 

635 ; iv. 2 , n., 512, * 

coronation, ii. 4l 1 
declaratioj^in lieu of, on accept- 
ing oiHce, ii. 643 
ex officb, iii. 450 ; n. 
in what form binding, iii., 64, n., 
• 635 


•Office, cannot be soldy ii. 642 .• 
definition of, ii. 641 
. found, iv. 74 
’iiV conferred, ii. 642 
how forfeited, ii. 644 
inquest of, i*. 72 
oath of, ii. 642 
of trust, ii. 642 
ministerial, ii. «5. ; 

p nOJ a tenement wheA, ii. 641, n. 
^ >ofusing ta ^rv^ iV. 365 
^'eariiig’in 7 q; ii. 642 
vacated by demise of Crown, ii. 

644 

Officers, arrest by peace, iv. 424, 42S— 
431 

killing peace, iv. 156, 242 
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Officers, of Slate, ii. 1-76 

public, iv. 526, ♦ 

Offices anti pensions, d^ioh, ii. SOS 
creation of, 535 

selling, iv.^2n 
■ Official assignee^ 167*,;. 
liquidator^ uivi^ir 
log book, lii, iba, 
titles, iu o34! ' 

trt^ees of charities/iii. 199 
OffijCi^rM lustiti^, iii. 417 
Old Bailey sessions, iv. 395,' n. 

^Olcron^ l|iws otiii. 45^; iv. 58 1 
I^en ftiul advised treasonable speaking, 
V*.iy:25l 

»iD*ji|BaiQ^tbc pleadings, iii. G30 

of a judgment, iii. 669 
of a statute, i. 73 
Jw^pTessioii by judges, !v. 32G 
,9).||^ns, iii. 12 

'Oraf evidence in Chanceiy^ jv. 5G 
lecture, ii. 40 /,* 

Orchards, injuries to, 223 
Otileal, 

Order for of pauper lunatic, 

iii. 228 

in council, di. 478 ( ijii«-.259, 396 ^ 
in equity, iv. / / 

of discharge of^ankropt, ii. 172 
of removal of pauper, iii. 182 
bill payable to, ii. lli 
' Orders, general; in (diancery, iv. 49, n. 
... 1I<^;^1;.2,27 

'hrj^nance m^arliament, ii. 344, 350 
''J^dkS^hces, holy, reviling the, iv. 287 
•.Ordinary, ihj 96, n." ■ 

• ■ ^ /.-.iiegleetj it. 81 , n, 

’..Orditisiron, iii. 2, 27 

for foreign parts, iii. 3, 

14, n. ; 

Ore tenus, testimoiw, iii. 647, n. 

Ores, stealing, iv. 2o6, n. 

Orfordness, iii. 269 

Origin of thp common law, i. 45- 

of equity^ k 82 ; iv* 51*' ' 

of ]h*opertyji;160 • 
Original jurisdicti^ of Archbishop of 
Canterbury, iii. 11 

Original deed, i. 189 * . ‘ 

writ, iii. 419, 584 

in dower, abolished, iii. 
609 


Original writ in quare imped it, abo- 
lished, 

Orphan, dainag^to' an, iii. 484, n. 
Orphanage paH, ii. 228, n. « 

Orphans, court of, ii. 327 
Ostensible partner, ii. 102 

I • 

VO'i.tltim ecclesijp, dower ad, i. 276, 283 
Ouster, iii. 500 

former remedies for, iii. 505 
of cliattels renl, iii. 504 
of the freehold, iii. 501 
of tithes, iii. 512 
present remedies for, iii. 511. 

. Oustcrlemain, i. 196, iv. 70 

Outlawry, ii. 401 ; iii. 589, n.; iv. 467, 
550, pOl • ^'^1.' 

after judgment, iii. 589, n.; 
iv. 168, n. 

' who exempted from, iv. 

467, n. 

reversal of, iv. 550 

Outrages in courts of justice, iv. 301* 
Outstanding terms, i. 384 
Overdriving cattle, iv. 363 

Overseers of the poor, ii. 245, n. ; iii. 
165,187 

assistant, iii. 187 
bound to render account, iii. 
. 191 

o^uty of, iii. 100 
^ m 'boroughs, iii. 167, n. 

wl)o- exempted fitom being, 
iik 166, n. 

|Vpvert act, essential to crime, iv. 107 
in conspiracy, iv. 32!1) 

,in %«i^'iv. 257, II. 
mfirlitet, it.' 53^2 

Owling, iv. ^ j ^ . 

' Owner, whea Ifabje to . rate, 

iii. 247, n, 

to poor rate, iii. 

'Oxfcf^nivcrsity of, m. 130, 134, 150, 
469,470,611; iv.^06 

Oyer and terminer, commission of, iii. 
433 ; iv. 393 ^ ^ 

Oyez, meaning of the term, iv. 492, n. 

, Oysters, stealing, iv. 206, n. 

r. lx 
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P. • 

Pains and penalties, -inflict, iv. 

.379 * \ 

Pais, conveyances in, i. 511 
matter in, i. ib. 

trial per, iii. 613-~soe Jury, 
Trial by. 

Palace court, iii. 471, n. 

Palatine counties, i. 133 

courts, iii. 464, 465, 678, n. 
Palmer, Sir Geoffrey, i. 337 
Palmistry, iv. 291 
Pamphlets, iii. 300 
Pandects, i. 11, n., 64 
Panel, iii. 616 ; iv. 504 
Papal encroachrnciils, iv. 256, 269 
r*aper'book in demurrer, iii. 606 
Papirius, i. 63 

Papist livings, right to present to, iii. 
534 

Papists, relief of, iii. 62, 63 

treasons by, to, iv. 217, n. 
Paramount, lord, i. 191 . 

Paraphernalia, ii. 280 
Para vail, tenant, i. 191 
Parceners, i. 351 . 

Pardon, ii. 527 { .i). 526, 554-563 
by warrant, iv. 559 
conditional, iv. 561 
constructive, iv. 559 , . 
eftect of, iv. 562 , 

for discovering accomplices, iv. 

free, iv. 559* ’ 

* general, iv. 560 

'ewble ta impeachment, 
21 ; 4v. 382, 557 . 

jUng'ai iv. 382, 489 ' 

* the grist sealj.4v, 559 

Pardoning, prerogative of, ii. 527 i .iv. 
554-563 * 

Parens patrhe, ii. 195,. 529 * 

Parent and ehild„^ 295 ; iii. 555 ; iv^ 

^ 316 \ 

consent of, to.. marriage, ii. 26 ^ 
263, 266 !. 

duty olMi^^^ard child, tiir^SflQL 
power ij|.305 -Hsee ChiitD. 

Pares curds, JL ^70 
Pfirish, i. 120; iii. 313 ' 

' apprentices, ii. 245 ; )ii. 177, n., 
216, n. 



Parish clerks, iii. 43 
district, iii. 116 
. . ' • land, iii. 110, n., 512 
nwpting, i. 124, n. 
offices, i. ib. 
origin of, 1. 12^ 

' vestry, i. 121' • 

Parishes, consolidation of, iii. 174 

for ecclesiastical purposes, iii. 
122 

new Acts as to, iii. 119—124 
Parishioners, when exempted from toll, 
iii. 254 . 

Pafkhurst Prison, iii. 240 
Parks, i. 678 * ii. 556, n. 

Parliament, ii. 332, 407 ; iv.,379, 586* 
597, 599 ■ ■ ■ * 

acljournmcnt of, ii. 404 
- annual, ii. 339 

«on^itiient parts of, ii. 340, 
519 

contempt of, ii. 358, 360 
dissolution of, ii. 406 
disuse of, iv, 599 
duratioi) of, ii. 408 
electiofi of members of, H. 
-3*64, 393 

‘ high «ourt of, iv. 379 
impeachment in, iv. 379 
yy latf and custom of, iC 350 
' •* manner and time of con^ 
voning, ii. 336 

’ members of, ii. 347, 355 

mode of making laws in, 
ii. 396 

privileges* of, ii. 355, 36Q, 
362 

tion 0 ^ tj. 405 • 
ations* * , . . 

’ of electors for, ii. 3()5 * 

—380 

of the elected for, ii. 
380—384 
•- rolls, ii. 398 

i» 

ParliAfnentaryhoroughs, iii. 156, n. 

' *.« grant for educatmn, iii. 

/219 

ihipeabhmcnt* li. 501 ; iv. 

• 379,511 *. 

tt'ains, iii. 289, d. 
papers, -ii. 359 . 

ParoclHal Assessment Act, iii. 189 
chapels, iii. 114 
relief, principle of, iii. 167 
register commission, iii. 347 
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Paro] assig,nmpnt, ii. 48 • • 

contract, ii. 55 

demurrer, iv. 32, n. » ‘‘ 

evidence, iii. C31 
Parricide, iv. 159 ^ 

Parson, iii. 19 — 38 

how deprived, iii. 3G — 38 
method of beconiinpf a, iii. 27 
why so called, in. 20 


Pars ratiouahilis, doctrine of, ii. 
194 


193, 


Partiality of jud^res, iv. 326 ‘ . ' 

Partial loss, ii. 131 • 

particular actions, iii. 698 'tt720 • 

customs, i. 54 

/* *. .estate, i. 319. / " 

lien, ii. 82 ’ *• . 

- tenant, alienation hy, i. 468 

Fljrticulars of demand, iii. 595, n. 

Parties to an action, iii. 587 ' 
to a deed, i. 401 
to a tine, i. 572. * 

• to the cause tyiay be witnesses, 
iii. 634 V 

Partition, deed of, i. ^26^ . 

of coparcenifyv I* 554 
of joint-Wiiancy, i. 349 
; • of tenancy in fomi^orn, i. 359 

Partner, authority of, ii. 99, 100 
dormant, ii. 101 
liability of one for another, ii. 
99 * 

• ostensible, ii. 1 02 

Partners, remedies against each other, 
.ii. 1034 pi. 548 ^ iv. 39 

lJsn*tner«hip‘, if. 98,' 103 ; iv. 39. 

' • bankrupt, ii. 152 

jurisdiction over, belongs 
to equity courts, i. 83 ; 
iv. 39 

trading, ii.- 15, 1)9, n. 
Partridge, .a fowl ot warren, i. 679*, . 
Partus sequitun-ventfem, ii. 22 

Passenger * ship must <arry pilot, Til.’ 
269,293 ' ^ 

Passengers Act, iii. 29? - 296 
Passive 'trusts, i. ^76 
Passports, ii. 517 ; iv. 297 
Pasture, common of, i. 658 
Patalcon Su’s case, ii. 509 


Patent, ambiguity, i. 508 

how ol^iued, ii. 25 — 30 
infi'Mlment of, ii. 32, 35 ; iii. 

544 ; iv. 45 * 

law Acts, ii. 28 , * 

letters, i. 625 ; ii. 25, 26 ; iii. 
142 

peers hy, ii. 628, 629 
right, ii. 9, 25, 26, 31 
rolls, i. 626 

Patentee, riglits of, ii. 31, 33 

l*aternal line preferred to maternal in 
Uesejent, i. 415, 417' - 
Patria potestas, ii. 305 ' 

Patriam, trial per— see Jury, TriaIi 

BY. 

Patroelus, iv..l42, n; * ‘ ' 

Patronage,* disturbance of, iii. 530 in. 
Patron atus, iii. 71 
Patterns, copyright in, ii. 41 

Pauper, iii. 175—179 

blind, iii. 180, n. • 
deaf and dumb*, iii. ib\ 
education of, iii. 222 
lunatic, iii. 179, n., 227 
maintenance of, by relations, 
iii. 180 

relief to wife pf, ii. 281, n. 
refusing to \VQl:k, iii. 180 
when not removable, iii. 183 
Pauperis, petiiioning in formS, ii. 161 
' suing in formS, iii. 673 
Paving Acts, iii. 246 
Pawnbrokers, ii. 73, 80, 96 
Act, u, 73 ’ 

^l^Pawns, by agent, ii. 77i 79 • ■ 

Pay of the navy, ii. 45;H620, 

Payw. * ' *? 

pHytiocnt^y 

. of money into court, /iii. 600 . 
' of seamen, iii. 265, n. 

. , where presumed, ^iii. 630, n., 

' •. * 644, Hi . , ' # 

Peace and war, pr^o^tm as to; ii. 513 
' brcaoli .of the,' if. 627 ; iv. 832, 
373, 

clerk of the, iv, 399 
* comimssion iii. 433 
* ' fustietps of tl% 1^663 see J us- 

TICES. 

offences against th'e public, iv* 

328 

under the queen’s, iv, 154 

X 2 • 
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Pe.ice, recognizance to keep the, iv. 371 
Peculatus, iv. 270 
Peculiars, court of, iii. 

Pecuniary consideration of bargain and 
^ sale, i. 25'i! 

matter of form, 
’ ' i. 544 

satisfaction, liability to make 
in manslaughter, iii: 
iv. 150, n. 

Pedigrees, falsification of, iv. 230 

Peerages, different classes of, ii. 545, ii. 
f . for life, ii. 629, n. 

Peeresses, ii. 631 ; iv. 382, 525, n. 
Peers, ii. 360, 473, 623 

by patent, ii. 628, 629 •. 
by tenure, ii. 627, 628 
, t by writ, ii. 628 

• election of, for Scotland and Ire- 
land, ii. 345 
for Ireland, i. 100 
for life, ii. 629, n. 
for Scotland, i. 90 
house of,' ii. 345, 360 ; iii. 429 ; 

iv. 379, 382, 548 
how created, ii. 345, 473, 535, 
628, 629 

how deprived, ii. 632, 633 
not eligible to house of com- 
mons, ii. 378 

privileges of, ii. 356, 360, 473, 
630, 631, 632 — see Iuish 
Peers and Scctcii Peers. 
proxies of, ii. 361 • 
spiritual, ii. 342 . , 

trial of, iv. 87.9, 3M, 502 

Peine forte et dure, iv.-47vt^&T 

Penal ^c^ioit, iii* 652i 575 

i>™i t n, . n., 

S H ; iv. 533 

ping from, iv. 3Q9 

at^n on, iv. 314, 

icured by, iLllO 
Penalty of a bohW^ii 107, 100 
penance, dispensalibn of, iv.*^6 
Pendente lite, ^mi^VSftration, ii. 21 D 
Penitentiary at S^Jlbank, iii. 240 
l^enny savins bahks,lT.;3|^‘. A 
•pensions, i. 656, 657, li. 

duties on, ii. 595 m 
from the Crown, 


Pensions, receiving from foreign prince, 
iv. 283 

Pensioners, excluded from House of 
Commons, ii. 383 . 

Pcntonvillc prispn, iii. 241 

People, relation of sovereign to, ii. 409 

Per capita, distribution, i. 410 ; ii. 225, 
. 226 

Peremptory cliallenge, iv, 508 
mandamus, iv, 7 
pleas, iii. 597 

Perfection of the King, ii. 500 ‘ 

Performance of contract, ii. 62, 63 
* Specific, decree for, iv. 44 

on sale of goods, 
iii. 547 

Perjury, IV. 321. 

evidence required to convict 
of, iv. 512 

in capital cases, iv. 1 52, n., 324, 
subornation of, iv. 323 
Permissive waste, i. 263, 293, n., 296, 
299 ; iii. 525 

Per my et per ^ut, i. 346 

Per pais, jii. 613-^-^ejluRy, Trial by. 

Per patriam, iv. 502'^sce Jury, trial 

BY 

Perpetual ^jl^te, iii. 25, 31 
Perpetuation of testimony, iv. 46 
Pijrpetuity, doctrine of, i. 475, n., 560, 
562 j ii. 13 


Per quod, laying action with a, iii. 492 
consortium amisit,'iii. 555 
servitium amisit, iii. 556 


Persecution, religious, iii. 48 

’/Person, committee of the, ii. 534 •/. • 
'.•.deftnition of, ih' the 'statutes 
* .-/r’. limitatlcmsriii. 566, ii. 
w ’indecent exposure of, iv. 361 
* imuries to the, iii. 486 
> onences agsinst the, iv. 130 — 

,182 



of the Queeft, Attempts to ki- 
. jure, iv» 506, 510 
stealing fibm .the, iv. 208 . 


Felons capable of co'iji'mitting crimes, 
iv. lot).-*' 


Persona impersonate’ iii. §0 
Personal acAons, iii. 475, 483 

Acts of parliament, i. 71 ; iii. 
575 


annuity, i. 305 
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Personal bequest, i. 599 

chattels, i. 287 ; ii. 2 
estate, i. 172, n., 281 
Pfoods, larceny of, iv. 198 
liberty, right of, L HS 
property, ii. 2 

fraudulent disposition of, 
ii. 50 

in Action, ii. 10, 11 
in possession, ii. lO- 
number of owners in,- ii, 

14 . 

quantity of interest in, ii. 

12 

time of enjoyment in,‘ii. 

title to, ii. IT) — 229 
by assignment, ii. 4i 
by ba'nkruptcy, ii. 145 
by contract, ii. fil—sco 
Contract. 

by gift, ii. 4 1— see 
Girt. 

by invention, ii. 25 
by occupancy, ii. Ifi 
by will and administra. 
tion, ji. 193 
represent{ttivei, ii. 213 
rights, 1. 440, 142 w 

iJ^ries to, iii. 486 
security, right oj i, 143 
service, iii. 586ti^' 
things, i. 172 } ^. 1 
tithes, iii. 80, 92, n. 

Personation, of owner of stock,.iv, 220 *• 
of the master of a servant, 
iv. 350 

• of voters, ii. 388, n., 350 

Per stirpes, distribution, i. 409 ; il 225, 
226 .. ; f 

P{;tltion against election of member. 

.*•. • ’ ^parliament, ii. 3^ ^ 

for dani^ges.jliwidultetj^jlt;*^i4’ 
for prolongation qf term V 
patent, ii. 31, 32 ' • 

in bankruj^cy, ii. 1^3 
in formk^'pauperis, ii. 161 * 

of biirin thanoery, iv, 49 , 

. • o‘f appeal, iv,' 62 V , ‘ \ 

• ' de droit 7 “ScB Petition ’ 
lliotiT, , ^ ;* ' * 

Petitioft of liight (3 Car/C), i.^l50, 171; 

. ,• ,iUm ; -iv. 599 

Petition ofrfgbti 499; iv. 69Wr0, 71 
. now Act as to,'fy.*71 ' 
Petitioning creditor, ii. 163 

Crown or parliament, ii. 493 

i. 


Petitioning, tumultuous, iv. 335 
Petitions, interlocutory,' in chancery, iv« 
65 

Petit larceny, Iv. 203 

serjeanty, i. 215 • 

treason, iv. 160, 161, 233, n. 
abolished, iv. 161 
Petroleum, iv. 356, n. 
bag office, iii. 417 
: constables, ii. 673 

sessions, ii. 670 ; iiL 190 ; iv. 410 
•~413 

Pews; iii. 42^ 69, 449 
Pharmaceutical Society, iii. 317, n. 
Pheasant, a fowl of warren, i. 679 
Physicians, surgeons, and apothecaries, 
iii. 311, 321 ♦ . 

and surgeons, college of,^. 
312 

c.imiot sue i». 321 

Pickage, i. 672 ^ 

Pickpockets, iv. 208 
Pictures, maliciously injuring, iv. 22,4 ^ 
Piedpoudre, court of, iii. 471, n. ; iv. 
403 


Piers and harbours, il. 523 
Pigeons, stealing, iv. 205, n. 
tame, ii. 6 


Pillory, iv. 324, n. 

Pilotage, authorities, iii. 267 

laws (elating to, iii. 267—270 
Pilot boats, iii. 267 
Piii nagbey, j|l. 287 * . * 

Pirac}jbAme of, i5. 457 ; iv, 23^ 299 
• of works, ii,*38 ; iv.'45 
Pirates, recapture ii; 13^ p» 
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iii. 278 


'Piscary, If ommoO: of, flX. 

Pitt Press, iii. 299 
Fixing the coin, ii.J 
Places of publj^q ig 
Plagiarii, iv.lfr^jJ 

Plague, 

Plaint for free-b^iKsil' 4r dower, abo- 
. .,.]ished, itt^.j699 1 

' in' county /courts, iii, 399—s^O^ 
‘ * Cotn^^ Courts (New). 

PlaintiflT, iv. 316 

Plants, &c., injuries to, iv. Sw 
‘ xtSSjlbgy iv. 206, m 
, public,' 1 465 
1 308; iv.aUb 
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Play, stogc, copyright in, ii. 40 

J^lea, declinatory, iv« 482, n. 
dilatory, iii. 507 ; iv. 485 
equitable, iii. 500, n., (iOl, n. 

* in abatement,, iii. 507 ; iv. 485 
in bar, iii. 507, 708 ; iv. 48() 
in bar of execution, iv. 554 
in discharge, iii. 508 
in equity, iv. 5;J 
> in justification, iii. 598 
in scire facias, iii. 007 
in suspension, iii. 507 * 
of benefit of clergy— sec Bknei’it 
ovClkuoy. . ■ 

of misnomer, iii. 597, n. ; >v. 485 
of nonjoinder, iii. 507, n. * 
of not giiilty, iii.-507j. iv. 490, 
privilege, iii* 612 • 
of sanctuary, iv. 482, n^. , 

^ > peremptory, iii. 507 ' ' . 

" of the exchequer, Hi. 40(5 
sp' -iVnuH. 598 ; iv. 486 
to an indictment, iv. 482 
to the jurisdiction, iii. 507 iv. 483 * 

Pleading oVer, after dbmurrer, iv. 484 
after special plea, iv. 

400 ^ ’ I 

and demurring at the same 1 
time, iii. 605 ; iv. 400, it. 
equitable, iii. 500 
in ejectment, iii. 711- 
special, iii. 503, ii. 

Pleadings, the, iii. 590, 593 —607 ’ 

none in long vacation, iii. 

582, n., 601, n*. 

.o^iening tlie,iii. (330 ;.iV. 58 

Pleab in dower, 3ii..70<ft r • 

. in quare impqdit, iii. 703 * ’ 

of the Crown, iv.^ 87 ^ 

several^ Hi. ‘605, h. ; iv. 490 
Pleasure inijTrisoiiBicnt at 

Fltnlge, estates in, i. 303, $10 J 
Pledge ili^ltager of battel, iv. ,499 • * 

J V •ofgopds by a'gent, ii. 77, 7^1 

dp prosequendo, iii. 538, n. f- 
«. * dft retorno hahcmlo, iii. »5. ^ / 

Plennjprobaiio, iii. 637, n. ’ ’ 
Plenarty, iii. 531, 708’, 704, n. ^ ^ \ 

Plcnc .administravii, ii. 218 
dO-leiiuin domj^ium, i. 51i^' 

Blpd'/h, hearts of^ when di-itrainahle, iii. 

‘ Pjfcughbate, i. 262, 203 


Ploughland, i. 103 
‘ Plowdeil’s Reports, i. 52 
Plundering wreck, ii, 565 ; iv. 331, n. 
Pluralities, iii. 36, n. 

Pliirie.s capias,'iv. 467 

Poaching, new Act against, ii. 21, n. 

by night, ii. 20, n. ; iv. 366 
Pocket, pl.cking the, iv. 208 
eberilT, ii. 647 

Poisoning, iv. 152, 153, n., 156, 166 
. Police, ii. 673— 681 ; iii. 253, n. 

oficnces tigainst the pubHc, iv* 

. ‘ .. m 

cqunty.Jl. 677 • • 

suyHU'aiMt nation fund, ii. 678, n, '• 
n/agi:|1{^teS, ii. 665, ji., 666, n:-;, 
iv. 4J4| n. 

.I^licicjs in blank, ii. 128;. 

of aasLiraoqe, ii. 126, 135 \ iii. 

./ ‘ - 550 

court of. 111. 

471, n. - • 

Political or civil liberty, ii.’48l! ' 

Poll, deed, i. 480 
Polling at electiotis, ii. 386, 388 
Polls, challenge to the, iii. 623 
Polygamy, ii. 256 ; iv. 358, n. 

Poiulus rfcgis, ii. 530 
Pone, writ of, iii. 302, 305, 707 
Poor, iii. 165—102 . 
casual, iii; 170, 181 
; chargeable, iii. 160, 170 
education of the,. iii. 222 
in cxira-parochial places, iii. 167, 
n. ' 

itisb, ill. I(i5, 11. 

law amendment Act, iii. 172^173, 
176, 186 . 

law board, ii. 246 ; iii. 172 
law,coiniinssioners, iii. 172 
laSyfjfi. 123, 11-5 • • 

• .^pas««k of, to Scotland or Ir.c- 
y 4 •” /Piiul, Hi. Itil. 184, n« 

j,V\’ l#ate, i. 123;iikl67,:i87,-)01,n<-. 
. » allowance of, iit J8Sf ! * • 

’• Telief bf, iiU' 185 

tcmovalot iiK 170.- 185 . 

•’ ; J*-5cott;J>, lii. *1 65, Tr.| * 

• serted, iii. r()i:,’;70. 181 ' ' a 

. who comutillco fo m.Vintain, iii. 

* 186 ^ . 

Poor laws, i. 123, 145 
Pope Nicholas’ taxation, ii. 5. Vi 
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Popery, dccLiratioii afi^auist, sovo- 
reijyn, ii..413 

history of its .cncroaehtnents,, 
iv. 256-260 * * • 

Popish parent) ii. 303; o. 

Popular action, iii. ^52 
Population of Great Britain and Ire* 
laud, i. 138, n. 

Portland, convicts at, iii. 210, n. 

Islenf, i. 101 

Port of Dublin corporation, iii. 271 
Ports and havens, ii. 621 
Portsmouth, convicts at, iii. 2-10, \\* 
Positive evidence, iiu dll'* 

Posse coniitatus, ii. t iv.*431‘ ‘ 

'Possessio fralris, i.* * ■ 

Possession, actiud ri^bt of, iii. 507 

• ‘apparojitriiJfbt of, iii. 50^ , . 
estates in, i. ol 8 *• 

naked, i. .^19; iii, 506 •. 
of ]jrenuses. held aver, .*i‘* 
301 

property in, ii, 10 
right of, i, 158 

Possessions, colonial, i. 103 
Possessory actions, iii. 505 ^ 

Fo.ssibility, i. 234, 333 

coinnion, i. 333.. 
double, i. ib. 

of rdverter, i. 2 18, 320, n. 
remote, i. 333 
upon a possibility, i. ib. ' 
Postea, iii. 666, 667, 667 
Po.vt fine, i. 569 
Posthumous child, i. 114, 33(i« 

.. descent, i. '445 . • 

PosiCjiminiuin, ii. 421 
Postmortem examination, ii. 660 
Postman and tui)man, iii. 385, n. > ’ 
Post nuptial jiettlementflS*11!87 
Post.oiiicc dutie^ ii. 576,' 390^’ * , */ 

. * • *. larcenies in relatita 

219 . 

. * savirtgs^.-bank^i. ii. S92 ; i9i 
. V207 *..v . -V 

POstpoufmfllf of trial,»ivj 503#\ V: ‘ 

*Potejitifl*propin1j|ua, i. 333 * 

*'. • Tcmota, r,'*j5i. 

Pi'tlvfrUers, ii. 870 
Pound covert, iii 305 
breach, iii. 364 


Pound for animals, iii. 365 
overt, iii. ib. 

Poundage, ii. 583 

Power (mere), not an e«»tatc, i. 231 
of a parent, ii. 305 
of attorney; protectidu us to per- 
sons acting under it bonfi tide, 
iv. 41 

of Imniau punishment, iv. 96 
to appoint lands, where executed 
by devise of them, i. 557, n. , 


Powers, i. 231, 555 

of revocation and new' appoint- 
. incut, i. 555 
'Poynings* Laws, i. 96 

. J’racticc among <.*onveyhnccrs as to pro* 
. ‘ paratiou of deeds, i. 491, n. 

Pr 2 Dti|)e In a recovery, i. 576 
; in ii fine, i. 568 
' *'* tenant to the, i. 5^1 

Pra'dial titlies, iri.4^jf"*^HL ' 

Praiminiiv, i. 153;. iii. 9, 17, 

iv. 252—26!), 316, 
372, 513, 556 
punislnncnt for, iv. 268 


Pr.Ttor, i. 63 

6dei commissarius, i. 362 
Prencher.s, iii. 38, n. 


Prebendaries, iii. 17, n. 


Prebends, iii. ib. 

Precedence at the bar, iii. 385, n. 

■ . '* ' * grant of, ii. 536 

in royal fumriy, ii. 47.0 
” piteilt of, iii. 384 
table- of, ii. 636', n.. 

Pi'cccdcnt condltv^Qi i. 309' 

Precept to.return 617, n. 

Prd-confract of iiiurri||g%^ 2^. 
Pre-emption, ii, 556, 020 ' 

Preference by bankrupt, ..to partieulap 
. crediiors^ii, 182 
Pregnancy, plea of, iv. 552 

time of, ii. 298 • . 

Preiftier serjeaQt, iii. 385, n. 

Premises of a deed, i. 491 
Pfonder, lying in, iii. 368 
Prepense, malice, iv. 154 • 

PrerogativcV contempts gainst, iv. M 
bopyrightsyTi. 39, io Jf 
court, ii. 199, 20^ iii ACk 
n. 
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Prerogative of Crown, ii. 482, 494, C20 
—023 • 
writs, iv. 4 
Presbyterians, iii. 53, n.' 

~ Prescription at common. law, i. 093 
• ® by statute, i. 097 

corporation by, iii. 132 
in a que estate, i. 090 
' Presence, constructive, in law, iy. 122 
Presentation to benefice, iii. 27, 72 ; iv. 

257 ^ . 

Presentative ndvowsons, iii. 31, 72 . . 
Presentment, iy. 438 
c by grand jury, iv. ih, 

. by the homage, i. 632 . 

of bills of exchange, ii. 

- 117 ^ . 

Presidencies, fndian, 1.114 • 

of Poor law board, iii. 173 

council,, ii. 470, 

^ani''’*Vt ** 

Press, laws i iitiing to the, iii. 297— 
303 . 

liberty of the, iii. 297 j iv. 3 U) 
Pressing seapien, ii. OlO 

Presumption as to innocenclf4U.‘C39 
as to legitimacy, iii. . 
by jury, iij, 1744, n. % 
Presumptive heir, i, 392 
Pretences, false, obtaining by, iv. 229, 
350 

Pretended prophecies, iv. 3*37 
titles, selling, iv. 318 
Pretemlef;: treasons* relating to tl1t>, iv. 

247, n. ^ 

Prevention pf disease, iii.’"584 ; iv. 357 
orotfences, iv. 134, 135, n., 

« * 370 • 

^ friest, m;fe27 ^ 

Primffi preces, ifi. 1» 

Primai4^'eecWs1a, i. 122 
Primary" or derivative conveyances, i. •• 
526..' 

Pijmate of England^ Hi. D 
^ of Ircfahd, iii. 10, tl. 


Primer fine, i. 568 *' 

•’ seisin, i. J97, 203; iv. 78 ’ 
Primitiae, ii. 552 

Primogeniture, i. 406 ; ii. 434 ; iv. 57 1, 


5S2 • 

Prince consort, the late, ii. lOO* 
Prince oi Wales, i. 80 ; ii. lOS, 169 


Princes of the blood royal, ii. HiO 
Princes royal, *ii. 468 
Principal and acces.'Sory, iv. 122—12!) 
Principal and agent, ii. 65*, 66, 77, 78 — 

’ • see Agkn't 

. and surety, ii. 10*5 
• challenge- by way of, iii. 623 
’ in second degree, iy, 1 22 
* • in the first defpree, iv. ib. 

Printers to the House of Parliament, iii. 

• 299 

Printing press, iii. 298 • • • ' 

Prints, copyright in, ii. 41 
Prior act bankruptcy, elFcct of, on.*' 
e3wc^tien,'ii. 181 

Pric'rs, ii. 3'l3v*a. ' ' 

Prisage of.Miies, ii. 583 

• Prison, breach of, iv. 133 ...307 

• for fconvicji;, ii4*. 24V, -S’! 1 ; iv, 
535 • , 

discipline, iii, 238 
AtillbaiAjlii. 240 
Newj^ate, iii, 236, n, ; iv.'‘396, p. 
Paykhurst, iii. 240 
Pentonvilic, iii. 241 
Queen’s,. iii. 239 
Whitccross street, iii. i*.5. 

, Prisons, iii. 233 — 241; iv, 533, 535, 536 

""prisoners charged with oilences within 
jurisdiction of the Admi- 
ralty, iv. 393 

for debt, ii. 161, 162; iii. 

’ 683, n. 

killing to prevent escape, iv. 
133 

■ coiuKscl for, iv. 515 

-Private Acts o'f parliament, i. 70, 622, 
625 ; in 398 

I* Private feanTcs, iii. 33 1 

chapels, iii. 1 14 * 
charities, Iii. 201 
estates of the Crown, ii. 556 
interests^ >hovy far sacrificed to 
public, i. ifo 

■i nuisance, iii. 355 *••. ; 

persons, arne§< by, iv. 430 * 
relatiousj iii* 552. ^ 

*• * • rights i)>, i. JIO; ii. 

riyers, i. 6/9 
*‘/‘ ways, i. 667, 

Pnva'teci<-J, ii. 5l,V. 

Privies to a fine, i. 572 
Privilege, pleas of, iii. 611 
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rrivilpgcd communicfftirtns, iii. 40i3 ^ , 
])Iac(‘s, iv. 483, n. 
villenaf^e, i. 192, 228 
Privileges, grint of, by the Crown, ii. 

536 ^ . 

of cQiinsel and altornies, iiL 
387.^ 

of parliament, ii. 355, 3,G0 
of the clergy, iii. 4 

Privilegium clericale, ii. 631, n..; iii. 4, 

• ii.,61; iv;‘:03, 259,482, 

. ^ n., 5'24, ri. 

property, propter, ii. 9 

Privity of estate, i. 528 ^ ^ 

Privj council, ii. 475, 478; iij,459 

judii^al cdyindtfct of, iij. 

427, 451, n., 

“4^9 

councillors, ii, 477 * • 

puf^ i. 629 ; ii. 602 
4scaiiL(iriLii. 476 
seal, i. 62"; A’. 226 
titlies, iii. 84, .n^ 

‘verdict, iii. 651, n. ; iv. 518, n. 

Prize commission, ii. 18; iii. 455 
condemnation as, ii. 1 8 
court, ii. 18 ; iii: 453 

appeal frotn, iii. 429, n. 
fight, iv. 332, 11 . 
of war, iii. 453 

Prohahlo suspicion, arre'st for felony on, 
iv. 430 * . 

Probate, Court of, ii. 199, 20'ls iii. 386, 
n., 435 

duly, ii. 296, n. 

ill case of coniention, ii. 207 

in common form, ii. «5. 

of will, ii. 20.') ' •* 

taking out, ii. 216 , 

the, ii. 206 

Probator, iv. 47.9 . . 

Procedendo, writ Of, ii. 669 ; iv. 4 
Procedure Acts,^ii. 468, n., 585 
Proceedings in ap ordinary action, iii. 

In chancery, iv. 49 
in criminal courts iv. 438 
551 

in ecclesiastic..il courts, iii, 

. 419, 

in courts of adnin'alty, Hi. 
4.15 

in ywirticnlar actions, iii. 
698—720 


Process in an action, iii. 583 
on attachment, jjft 42l 
on an iiulictincn^ iv. 465 
on an information, iv. 473 

Prochein amy, ii. 316 ^ • 

Proclamation by Crown, ii. 528 

fine with, i. 570, 673 
' in outlawry, iii, 589, n./ 

:• iv.‘467 

of the Riot Act, iv. 329 

Pro confesses iv. 53 ^ 

Proctors, iii. 381, 4.50 ‘ 

of the universities, 406, n. 

Procurator, iii. '381 

.Prodigals, ii. 534, n. 


Produce,' notice to, iii. 612 

•I 

^Producing miscarriage, iV. 154, n., 166 
Production of cestui ipic 
Prt)..falso mmo'rC'|^£^^k|»cnt, iii. 

Profanation of the Sabliatli, iii. 306 ; iv. 
• ■ 292 


ProtoRsion, monkish, i. 146 
Prolessio^BS, lavwi relating to, iii. 310— 
, 328 

Profits, in aliftno solo, i. 692 
mesne, iii. 717, 720 
remuneration by a share in, ii. 
102 


Progress of the laws of Kngland, iv. 568 
-^609 

Prolul)ited degrees in marriage, ii. 2.58, 
2.59 ' 

Prohibition fo leave th'o realm, i. 152 ; 
ii. 524, 525;'iv. 52 
writ of, iv. 

Pro jaesipne fidci, iii. 422 < . ‘ 

Promise, ii, 54— & Ccvntract* 

to marry, ii. 66,.JJ57^ “ . . 

^ Promises, action on, iii. 477, n.', 545 

or threats to pfisgner, Iv, 134 
Promissory notej 4i.* 53, 112, 121' 

> - action on, iii. 550 ^ 

Pr^nlgation of laws, i. 28 

Proof ofide!)tsin bankruyiic^, ii. 167 
' of will, ii. 205 

Proofs, iii. 631 

in chancery, IV. ^ 

in spiritual courts, iii. ^0 

Proper feuds, i. 185 



.682 


INDEX. 


Pf^etty, demanding,- with menaces, iv. 

.’fra^ulent conversion of, iv. 
‘216,. ri. 

' in acMoni il. 11 
jif possession, ii. 10 
injuries to; iii. 500 — 552 
lite^ry, ii. 34 

offences against, iv. 182—231 
origin 6T,1, 15G— 161 
per indhMriam, ii. 5 
personal, !. 172 ; it. 1 
propter privilegium, ii. 5, 9 
^ impotentiain, ii. 5, 8 
ratione privilegii, ii. 22 , . 

*• .8(^i, ii. ih. \ y 

. real,, r. 1751 ^4*. ^ 

rights* of, i; 140, : h2 

tax, ii. 595 — sec Income* 

•'o ^ violation of, for pubFic benefit, ^ 

Prophefi ^ an i ’ Vf d, i v. 337 

Proprietary <‘4l|fol.s, iii, 115 
Proprietate probandil, writ de, iii. 538, n. 
Proprietors of stage carriages, iii. 289 
of patentSjXcgister of, ii. 31, 
n. ‘ ♦ 

Pro rat^ itincris, ii. 

Propter odium et'ati^,iv. 18, n. 
Prorogation of parliament, ii. 405 > '(• 

Pro salute aiiimae, proceedings, iii. 444, | 
553 . . 

Profiecution by appeal, iv. 463 ' 

by impeachment, iv. 379 
by indictment, iv. 439 
by information, \v. 4S8 
by presentment, iv. 438 
expenses *6ft iV. 520 
malicious, iii* 497, 
several methods of, iv. 438. 
-464 • 

• by the Crown, ii. 527 

Frqsecutor, capacity of sovereign a3, ii. 
*527 

Prostitute, viplution of a, iv. 172 . 

Protection^ Acts, ii. 151, n« 

#T bankrupt from arrest, ii. 
172 

order f?f, to deserted wife,* ii. 

Prfvieot r of tftc settlement, i. 257, 581, 
y 586* ; 
i of the realm, li. 496 


Protest of bill of exchange, ii. 114, n., 
120 - , 

of peers, 11*361 
Protestant sectaries, iii.' 55 
Protbonotyies, 4.^ 64 • ^ ‘ 

Provident sc^ictler, 0, i$5, n., 211 
Province of arcbbisbop/),.ri9; iii. 9 
Provincial' constitutions, j. 66 ’ 
Provmg a will in ebanpery, iv. 47 

Provisional- prbfection of patent, iL 29, n. 
, * speoiflcatioD/ il. 28 

’^rotisions, pdpsi; iv'.2^0 

..unwholesome,* selling,* iv. 
" 348,, r* 

Proviso fot re-entfyi.i.'524 
‘ "trift) by, iii. 619 

Provlsprs, statutes v ^'12 

Proximity, degrees of, lu 210, 258, 259 
Proxy, Voting by, ii. 361 . 

Pubertas, iv. 108 \ **' . • . 

Public Act of parliament, i. 70 

appp^tments; sale of, ii. 45,612 
* baUrir’ili. 286, n. 

debt, ii. 582" !. • . 

. carriages, iii. 267 
. *r ’ chapels, iii. 111 
-- * . companies, lii.^290 - 292 

futtds, ii. 598^' . 

**' V good, sacrifice of private intt'rc.sts 
to, i. 170 

Health Act (18 18), iii. 2iS2 ; iv. 
357 

houses, iii. 304—310; iv. 294 
® nuisances, iii. 355, 518; iv. 91, 
350—358 

officers of joint-stock banks, iii. 
; 334 ■ 

officers, mal-ndniinistration of, 
, iv. 270 

oppression by, iv. 326 
property, not rAeable, iii. 187, n. 
rights, i. klO, 142 ; ii. 331 ; iii. 
559 

rivers, i. 679 

sitting in banKrrri>tcy*, ii..l69 
verdict, iii. 651, n. 
walks, iii. 286, n. 
ways, i. 667 

‘wBrks, ii. 555 *.' n. ; iii. 277 
wrmigs, iv. 86 

Publicans, iii. 305 
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Publication of will, i. 604 ; ii. 203 
Publishers, iii. 29&-^363 
Pueritia, iv, 108 / * V * 

Puis darrein ^tjtinuance, iii. 604! 

Puisne jud^, ii\. 4U • • 

Punishment, 527, 536 ‘ 

. • capital, i. 147 ; iv.’97, 9S, 

*; • 5S7fJS64!,.\. . 

different kinds ot^ iv. 527 
~-636- 

. tMwl of, iv* 08 

.meagare iv. 00 
onitigation dfi by tbn 
• Crown, iy, 133, 506 • 

nature <ff, iv.'OO 
object of, iv. 103 
power oT/iv.. 96 ^ 

should be ofla’rnin' rather 
severe, iv. lOl^ 

i. 201), 4.53, OSl 

' rurchas^!mm\vay.s, iii, 202 . . 

, title.by,.h 330, 388, 381^ * ’ * 

PurclJaser, blood^of tbo, i. 306 

by'Wis ow,n convoynnee, i. 
403, 404,* 

descent fre^n i. 39 1 
• meaning of the term, i. 389, 
.301 

quasi, i. 428, 429; 48^^; 439 

Purchasers, how affected byjudgments, 
f iii. 670, n. . .**- 5 # 

how affected by execution, 
iL51,52 

Purchasing and selling ofliees, iv. 271 
pretended lilies, iv. 318^, 

Pure villenage, i. 192 

Purgation hy oath, iii. 450, n.: iv. 423 
by ordeal, iv. 493, 496 

Puritans, iii. 54 . , • 

Purlieus, i. 67(^ 

Purpresturc, iv. 351, n. 

Purse, privy, ii. 602 
Purveyance, li. 556, 557, 620 
Purus idiota, ii. 530 
Putative father, ii. 310 ' • 

Putting in fear, iv. 200, '219 
Pyne’s case, iv. 230 


Quadruplicatto, 1 
Quakers, MoraviaiiPKd* Sepa<;atists, 
atlirmati^n by, ii. 353,|d43; 
iii. 50, It., ri. ;*i4vS22p 
n.,* 415, n., 430, n. 
mariiage of, ii. 261, 260, nf, 
260 

meetings', iv. 282 
tithes' from, iii. 4't9 

Qualification; former, as to game, ii, 20 
of bn^gesses and freemen, 
iii. 162, 163 

. of jurors, iii. 625? iv. 507 
of justices, ii. 666,*6tl7 
• of mtM'nbcrs of parliament, 
ii. 380, 384 

• of parliamentary electors, 

- ii. .365*-.380 

Qualified fee.s i. 24 (• 

320 

(Quality, warrahJ 

• Qaamuiii men^ipPIM^ iL.47^. 

<iuarantine, iv. 348, n. 

; , ‘ the widow’s, i. 277 

Quaint* clausimi fregit, iii. 514 

. impedit.;iii. 75, 391, 476, 511, 

^ 533, 564, 566, 570, 701-706, 

n. ; fv.‘ 72* 

' iiicumbravit, iii. 702, n. 
non udinisit, iii. 705, n. 
Quarclling in cliureh lir chureliyard, 
iv. 333 , • 

Quarter sessions, ii: 143, n., 669; iv. 

397,401 

V adjourned, iv. 397, n. 

.. ■ borough, iii. 159 

Qiiarter^gof soldiers at inns, il. 612 
Quashing an indictment, iv. 484, 485 
order for removal, ill. 183 
poor rate, iii. IW) ' * * 
•Quasi entail, i. 455 
^ purchaser, i. 428, 129, 433^-439 
Quays, ii. 522 . . 

Quebec, Acts relating to, i. 108, n'. 

Que estate, pre.scribing ig, i. 696 
Queen -sec Kinc. ’ 

Queen Anne's boualy, ii: 553, 554 j iii. 

, 68, 120 \ • I 

• - • attor^ncy and jJicatoHi of, ii, 

462; 

consort, li, 

.coroner of (lie, iv. 3^ n. 
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Queen dowager/ndihg» .• 
pold, 2, 319, * 
husba^ulen^ 4-66' 

regnarit»ii. 461 
. f ^hooting at the, jv. 250 
* ' ^ revenue of thp, H. 61-8—604. ' 

violation of, ii. 466^ iv. 240 
Queen’s Bench— see BIino’s Bcncii. 
counsel— see ‘K ino’s Counsel. 
evidence — see King’s Evi- 
dence. 

printer, ii. 39, 403 ^ v 

prison, iii. 239 
remembrancer, iii. 407, n. 

. Queen’s Land, Act relating to, i. 108, n* 
Question, the— sec Torturk. 

Quia emptorca, statute of, f! 204, n., 
232, 239, 277, 310, 316, 474, 685; 
iv. 588 • ^ - 

Qui alium facit per se, iii. 489 

Qui tar* '/?<* , n. 

Quick wiAS^n ; iv. 167, 553 

Quid pro quT/ » . 

Quietus to croMf.^. iv. 79 
Quinto exactus, iv. 4ci7, 515 
Quit rents, i. 635 

Quod perinittat, writ of, iii. 529, a 
rccu])eret, iii. 668 
Quo minus, iii. 406, n. 

Quorum, justices of the, ii. 666 ; iv. 391, 
397 

Quo warranto, iii. 152-, iv. 14—18, 72, 
n., 604 

limitatiun in, iy. 17 


R. 

t abbits, beasts .of warren, i. 679 
acfs, .horse, iv. 355, n. 

Racing by coachmen, iv. 363 
Rack, tlj5; iv. 477, n. 

Rack rents,* i. 685 

Railway companies, their liability as 
^ .carriers, ii. 86, n. 

' . Clauses Act, iii. 133, n. 

passengers attfimpts to en- 
k dan^erifiv. 178 
‘ tr.'j'.nsJcheiip, ii'i. 289, ii. 
Rsx7wiI:’V oftW-292 . .. 

\ ^r.'inal Traffic Act, iii. 


Rail^rays, purchase of, on behalf of her 
majestyv iii. 292 
Rank nioduS, iii. 87 
•Rape, divisions of, in .Sussex, i. 131 
crime of, iv. 169—174 
punishment of, iv. 170 
RapiAie,4Vk 209 

Rasure iu b dee/i, i. , 

‘ Rate,*bOToUgh, i. 133, n* ;;iiL 161 • 
church', iii. 41 • 

county, i. 133 ; iii. 191, n. . 
in aid Act (1862), iii. 174, n, 

. poor, iii. 187 — 192' wV 

• Ratification of agency, li. 67* 

of contract by infant 
818 . .. o' 

Ravishment (or stealing) of .children, 
iii. 555 f • *’ ' 

• * of ward, ’.’i . %}>.[ 

of ^62 

Reader's of the 2i0, 

Heading in, by incuwblrit, in. 3t 
, of deeds, i. 500 

Real actions; iii. 395, 476, 510, 562, 
565. 698-706 . ’ 
and jpersonal representatives, ii. 

chattels, i. 172, n., 286, 287 
estate, i. 287 

property, law of, new Act respect- 
ing^S & 9 Viet. c. 

■ • 106), i. 322, .338, 482, 

486, 491, 495, 517, 
519, 522, 525,526 
commissioners, iii. 511 ' 
new Act to facilitate 
proof of title to, and 
^ conveyahcf of, i. 702 

new Act to obtain a 
declaration of title to, 
•i. 705 

repealed Act to simplify 
(7 & 8Vict. c. 76), i, 
316, n. 

statutes abridge lan- 
■ guage of deeds (8 & 9 
Viet. ec. 1 19, i24), i. 
191, n. . . . 

tilings, i. 172, 286 \ • 

Realm, prohibition to leave the, i, 152; 
ii. 524, 525 ; iv. 52 
transportation from the, iv. 533 
rceal of subjecta to the, ii, .524; 
iv. 283 


Realty, i. 172 




